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Statement of Principles 
of Internal Revenue 

Tax Administration 

The function of the Internal Revenue Service is to 
administer the Internal Revenue Code. Tax policy 
for raising revenue is determined by Congress. 

With this in mind, it is the duty of the Service to 
carry out that policy by correctly applying the laws 
enacted by Congress; to determine the reason- 
able meaning of various Code provisions in light 
of the Congressional purpose in enacting them; 
and to perform this work in a fair and impartial 
manner, with neither a government nor a tax- 
payer point of view. 

At the heart of administration is interpretation of 
the Code. It is the responsibility of each person in 

the Service, charged with the duty of interpreting 
the law, to try to find the true meaning of the 
statutory provision and not to adopt a strained 
construction in the belief that he is protecting 
the revenue. " The revenue is properly protected 
only when we ascertain and apply the true mean- 
ing of the statute. 

The Service also has the respensibility of apply- 

ing and administering the law in a reasonable, 
practical manner. Issues should only be raised by 

examining officers when they have merit, never 

arbitrarily or for trading purposes. At the same 
time, the examining officer should never hesitate 
to raise a meritorious issue. It is also important 
that care be exercised not to raise an issue or to 
ask a court to adopt a position inconsistent with 

an established Service position. 

Administration should be both reasonable and 
vigorous. It should be conducted with as little 

delay as possible and with great courtesy and con- 
siderateness. It should never try to overreach, and 
should be reasonable within the bounds of law 

and sound administration. It should, however, be 
vigorous in requiring compliance with law and it 

should be relentless in its attack on unreal tax 
devices and fraud. 



Introduction 

The Internal Revenue Bulletin is the authoritative 
instrument of the Commissioner of Internal Rev- 

. enue for announcing official rulings and proce- 
dures of the Internal Revenue Service and for 

publishing Treasury Decisions, Executive Orders, 
Tax Conventions, legislation, court decisions, and 

other items of general interest. It is published 
weekly and may be obtained from the Superin- 
tendent of Documents on a subscription basis. 
Bulletin contents of a permanent nature are con- 
solidated semiannually into Cumulative Bulletins, 
which are sold on a single-copy basis. Occasion- 
ally an extra volume of the Cumulative Bulletin 
is required for publication of legislative matters. 

It is the policy of the Service to publish in the 
Bulletin all substantive rulings necessary to pro- 
mote a uniform application of the tax laws, in- 

cluding all rulings that supersede, revoke, mod- 

ify, or amend any of those previously published in 

the Bulletin. All published rulings apply retro- 
actively unless otherwise indicated. Procedures 
relating solely to matters of interna I management 
are not published; however, statements of internal 
practices and procedures that affect the rights 
and duties of taxpayers are published. 

Revenue Rulings represent the conclusions of 
the Service on the application of the law to the 
entire state of facts involved. In those that are 
based on positions taken in rulings to taxpayers 
or technical advice to Service field offices, iden- 

tifying details and confidential information are 
deleted to comply with statutory requirements. 

Rulings and procedures reported in the Bulletin 
do not have the force and effect of Treasury De- 

partment Regulations, but they may be used as 

precedents. Unpublished rulings will not be relied 

on, used, or cited as precedents by Service per- 

sonnel in the disposition of other cases. In ap- 
p'. ying published rulings and procedures, the ef- 

fect of subsequent legislation, regulations, court 
decisions, rulings, and procedures must be con- 

sidered, and Service personnel and others con- 
cerned are cautioned against reaching the same 
conclusions in other cases unless the facts and 
circumstances are substantially the same. 

The regulations, rulings, decisions, procedures, 
Public Laws, etc. , published in the weekly Inter- 
nal Revenue Bulletins 1974-26 through 1974-52 
have been consolidated and are published in 

Internal Revenue Cumulative Bulletin 1974-2. 

Cumulative Bulletin 1974-3 is devoted solely to 
Public Law 93-406, the Employment Retirement 
Income Security Act of 1974, and related Com- 

mittee and Conference reports, which were not 
published in a weekly Bulletin. 

The Bulletin Index-Digest System, a research and 
reference service supplementing the Bulletin, 
may be obtained from the Superintendent of 
Documents on a subscription basis. It consists 
of four Services: Service No. 1, Income Tax; 
Service No. 2, Estate and Gift Taxes; Service No. 

3, Employment Taxes; Service No. 4, Excise 
Taxes. Each Service consists of a basic volume 
and a cumulative supplement that provide (1) 
finding lists of items published in the Bulletin, 
(2) digests of Revenue Rulings, Revenue Proce- 
dures, and other published items, and (3) topical 
indexes of Public Laws, Treasury Decisions, and 
Tax Conventions. 

The contents of this publication are not copyrighted and may be reprinted freely, a citation of the Cumulative Bulletin as 
the source would be appropriate. 
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93rd Congress, H. R. 2 ' 

September 2, 1974 

3 Il 3g To provide for pension reform. 

Be it enacted by the Senate and Hoarse of Pepresentatives of the 
United States of America in Congress assemb ted& 

SIIORT TITLE AND TABLE OF CONTENTS 

SEGTION 1. This Act may be cited as the "Employee Retirement 
Income Security Act of 1974". 

TABLE OF COXTEXTS [See front of bookl 

TITLE I — PROTECTIOX OF EMPLOYEE BENEFIT 
RIGHTS 

SIJBTITLE A — GENERAL PR()vIsIONs 

FINDINGS AND DECI. ARATION OF P()LICY 

SEC. 2. (a) The Congress finds that the growth in size, scope, and 
numbers of employee benefit plans in iecent years has been rapid and 
substantial; that the operational scope and economic impact of such 
plans is increasingly interstate; that the continued well-being and 
security of millions of employees and their dependents are directly 
affected by these plans; that they are affected with a national public 
interest; that they have become an important factor aRecting the 
stability of employment and the successful development of industrial 
relations; that they have become an important factor in commerce 
because of the interstate character of their activities, and of the activi- 
ties of their participants, and the employers, employee organizations, 
and other entities by which they are established or maintained; that a 
large volume of the activities of such plans is carried on by means of 
the mails and instrumentalities of interstate commer ce; that owing to 
th)e lack of employee information and adequate safeguards concerning 
their operation, it is desirable in the interests of employees and their 
beneficiaries, and to provide for the general welfare and the free flow 
of commerce, that. disclosure be made and safeguards be provided with 
respect to the establishment, operation, and administration of such 
plans; that they substantially afi'ect. the revenues of the United States 
because they are afforded preferential Federal tax treatment; that 
despite the enormous growth in such plans many employees with long 
years of employment are losing anticipated retirement benefits owing 
to the lack of vesting provisions in such plans; that, o~ing to the 
inadequacy of current minimum standards, the soundness and sta- 
bility of plans with respect to adequate funds to pay promised benefits 
may be endangered; that owing to the termination of plans before 

' House Report Xo. 93-298, page; House Report Xo. 93-o33, page 
House Report Xo. 93-779, page: Conference Report Xo. 93-1280, page 

. House Report Xo. 93-807, Senate Rep&&)'t Xo. 93-394, anil Conference 
Report Xo. 93-1090 are the saine as House Report Xo. 93-& ji'&, House 
Report Xo. 93-298, and Conference Report Xo. 93-1280, respectively. 
Therefore, they are not being published, 
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requisite funds have been accumulated, employees and their bene- 

ficiaries have been deprived of anticipated benefits; and that it is 

therefore desirable in the interests of employees and their beneficiaries, 

for the protection of the revenue of the United States, and to provide 

for the free flow of commerce, that minimum standards be provided 

assuring the equitable character of such plans and their financial 

soundness. 
(b) It is hereby declared to be the policy of this Act to protect inter- 

state cominerce and the interests of participants in employee benefit 

plans and their beneficiaries, by requiring the disclosure and report- 

ing to participants and beneficiaries of financial and other information 
with respect thereto, by establishing sfandarcls of conduct, responsi- 

bility, and obligation for fiduciaries of employee benefit plans, and by 
providing for appropriate remedies, sanctions, and ready access to the 
Federal courts. 

(c) It is hereby further declared to be the policy of this Act to 
protect interstate commerce, the Federal taxing power, and the inter- 
ests of participants in private pension plans and their beneficiaries by 
improving the equitabIe character and the soundness of such plans by 
requiring them to vest the accrued benefits of employees with signifi- 
cant periods of service, to meet minimum standards of funding, and 
by requiring plan termination insurance. 

DEFINITION S 

Sxc. 8. For purposes of this title: 
(1) The. terms "employee welfare benefit plan' and "welfare plan" 

mean any plan, fund, or program which was heretofore or is hereafter 
established or maintained by an employer or by an employee organiza- 
tion, or by both, to the extent that such plan, fund, or program was 
established or is maintained for the purpose of providing for its 
participants or their beneficiaries, through the purchase of insurance 
or otherwise, (A) medical, surgical, or hospital care or benefits, or 
benefits in the event of sickness, accident, disability, death or 
unemployment, or vacation benefits, apprenticeship or other training 
programs, or day care centers, scholarship funds, or prepaid legal 
services, or (B) any benefit described in section 802(c) of the Labor 
Management Relations Act, 194Y (other than pensions on retirement 
or death, and insurance to provide such pensions) . 

(9) The terms "employee pension benefit plan" and "pension plan" 
mean any plan, fund, or program which was heretofore or is hereafter 
established or maintained by an employer or by an employee organiza- 
tion, or by both, to the extent that by its express terms or as a result 
of surrounding circumstances such plan, fund, or program— 

(A) provides retirement, income to employees, or 
(B) results in a deferral of income by employees for periods 

extending to the termination of covered employment or beyond, 
regardless of the method of calculating the contributions made to the 
plan, the method of calculating the benefits under the plan oi the 
method of distributing benefits from the plan. 

(8) The term "employee benefit plan" or "plan" means an employee 
welfare benefit plan or an employee pension benefit plan or a plan 
which is both an employee welfare benefit plan and an employee 
pension benefit plan. 

(4) The term "employee organization" means any labor union or 
any organization of any kind, or any agency or employee representa- 
tion committee, association, group, or plan, in which employees 
participate and which exists for the purpose, in whole or in part, of 
dealing with employers concerning an employee benefit plan, or other 
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matters incidental to employment relationships; or any employees' 

beneficiary association organized for the purpose in whole or in part, 
of establishing such a plan. 

(5) The term "employer" means any person acting directly as an 

employer, or indirectly in the interest of an employer, in relation to 
an employee benefit plan; and includes a group or association of 
em loyers acting for an employer in such capacity. 

6) The term "employee" means any individual employed by an 
employer. 

(7) The term "participant" means any employee or f orrner 
employee of an employer, or any member or former member of an 
employee organization, who is or may become eligible to receive a 
benefit of any type from an employee benefit plan which covers 
employees of such employer or members of such organization, or 
whose beneficiaries may be eligible to receive any such benefit. 

(8) The term "beneficiary" means a person designated by a partic- 
ipant, or by the terms of an employee benefit plan, who is or may 
become entitled to a benefit thereunder. 

(9) The term "person" means an individual, partnership, joint 
venture, corporation, mutual company, joint-stock company, trust, 
estate, unincorporated organization, association, or employee 
organization. 

(10) The term "State" includes any State of' the United States, the 
District of Columbia, Puerto Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, and the Canal Zone. The term "United 
States" when used in the geographic sense means the States and the 
Outer Continental Shelf lands defined in the Outer Continental Shelf 
Lands Act (48 U. S. C. 1881 — 1348). 

(11) The term "commerce" means trade, traffic, commerce, trans- 
portation, or communication between any State and any place outside 
thereof. 

(19) The term "industry or activity affecting commerce" means any 
activity, business, or industry in commerce or in which a labor dispute 
would hinder or obstruct commerce or the free flow of commerce, and 
includes any activity or industry "affecting commerce" within the 
meaning of the Labor Management Relations Act, 1947, or the 
Railway Labor Act. 

(18) The term "Secretary" means the Secretary of Labor. 
(14) The term "party in interest" means, as to an employee benefit 

plan— 
(A) any fiduciary (including, but not limited to, any admin- 

istrator, officer, trustee, or custodian), counsel, or employee of such 
employee benefit plan; 

(B) a person providing services to such plan; 
(C) an employer any of whose employees are covered by such 

plan; 
(D) an employee organization any of whose members are cov- 

ered by such plan; 
(E) an owner, direct or indirect, of 50 percent or more of- 

(i) the combined voting power of all classes of stock 
entitled to vote or the total value of shares of all classes of 
stock of a corporation. 

(ii) the capital interest or the profits interest of a partner- 
ship, or 

(iii) the beneficial interest of a trust or unincorporated 
enterprise, 

which is an employer or an employee organization described in 
subparagraph (C) or (D); 

Sec. 3. (14)(E) 
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(F) a relative (as defined in paragraph (15)) of any indi- 
vidual described in subparagraph (A), (B), (C), or (E); 

(G) a corporation, partnership, or trust or estate of which (or 
in which) 50 percent or more of- 

(i) the combined voting power of all classes of stock 
entitled to vote or the total value of shares of all classes of 
stock of such corporation, 

(ii) the capital interest or profits interest of such partner- 
ship~ ol' 

(iii) the beneficial interest of such trust or estate, 
is owned directly or indirectly, or held by persons described in 
subparagraph (A), (B), (C), (D), or (K); 

(H) an employee, o%cer, director (or an individual having 
powers or responsibilities similar to those of oScers or directors), 
or a 10 percent or more shareholder directly or indirectly of a 
person described in subparagraph (8), (C), (D), (E), or (6), or 
of the employee benefit plan; or 

(I) a 10 percent or more (directly or indirectly in capital or 
profits) partner or joint venturer of' a person described in sub- 
paragraph (B), (C), (D)& (E), or (G). 

The Secretary, after consultation and coordination with the Secretary 
of the Treasury, may by regulation prescribe a percentage lower than 
50 percent f' or subparagraph (E) and (G) and lower than 10 percent 
for subparagraph (H) or (I). The Secretary may prescribe regula- 
tions for determining the ownership (direct or indirect) of profits and 
beneficial interests, and the manner in which indirect stockholdings 
are taken into account. 

(15) The term "relative" means a spouse, ancestor, lineal descend- 
ant, or spouse of a lineal descendant. 

(16) (A) The term "administrator" means- 
(i) the person specifically so designated by the terms of the 

instrument under which the plan is operated; 
(ii) if an admiiiistrator is not so designated, the plan sponsor; 

or 
(iii) in the case of a plan for which an administrator is not 

designated and a plan spoiisor cannot be identified, such other 
person as the Secretary may by regulation prescribe. 

(B) The term "plan sponsor" means (i) the employer in the case 
of an employee benefit plan established or maintained by a single 
employer, (ii) the employee organization in the case of a plan estab- 
lished or maintained by an employee organization, or (iii) in the case of 
a plan established or maintained by two or more employers or jointly 
by one or more employers and one or more employee organizations, the 
association, committee, joint board of trustees, or other similar group 
of representatives of the parties who establish or maintain the plan. 

(17) The term "separate account" means an account established or 
maintained by an insurance company under which income, gains, and 
losses, whether or not realized, from assets allocated to such account, 
are, in accordance with the applicable contract, credited to or charged 
against such account without regard to other income, gains, or losses 
of the insurance company. 

(18) The term "adequate consideration" when used iii part 4 of 
subtitle B means (A) in the case of a security for ivhich there is a 
generally recognized market, , either (i) the price of the security pre 
vailing on a national securities exchange which is registered under 
section 6 of the Securities Exchange Act of i&4, or (ii) if the securitv 
is not traded on such a national securities exchaiige, a price not le~s 
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favorable to the plan than the oft'erin' price for the security as estab- 
lished by the current bid and asked prices quoted by persons independ- 
ent of the issuer and of any party in interest; and (8) in the case of an 
asset other than a security for which there is a generally recognized 
market, the fair market value of the asset as determined in good faith 
by the trustee or named fiduciary pursuant to the terms of the plan and 
in accordance with regulations promulgated by the Secretary. 

(19) The term "nonforfeitable" when used with respect to a pen- 
sion benefit. or right means a claim obtained by a participant or his 
beneficiary to that part of an immediate or deferred benefit under a 
pension plan which arises from the participant's service, which is 
unconditional, and ivhich is legally enforceable against the plan. For 
purposes of this paragraph, a right to an accrued benefit derived from 
employer contributions shall not be treated. as forfeitable merely 
because the plan contains a provision described in section 203(a) (3). 

(20) The term "security" has the same meaning as such term has 
under section 2(1) of the Securities Act of 1933 (15 U. S. C. 77b(1) ). 

(21) (A) Except as otherwise provided in subparagraph (8), a 
person is a fiduciary ivith respect to a plan to the extent (i) he exer- 
cises any discretionary authority or discretionary control respecting 
management of such plan or exercises any authority or control respect- 
ing management or disposition of its assets, (ii) he renders investment 
advice for a fee or other compensation, direct or indirect, with respect 
to any moneys or other property of such plan, or has any authority or 
responsibility to do so, or (iii) he has anv discretionary authority or 
discretionary responsibility in the administration of such plan. Such 
term includes any person designated under section 405(c) (1) (8). 

(8) If any money or other property of an employee benefit plan 
is invested in securities issued by an investment company registered 
under tlie Irn estmeiit Company Act of 1940, such investment shall not 
by itself cause such investment company or such investment company's 
investment adviser or principal underwriter to be deemed to be a 
fiduciary or a party in interest as those terms are defined in this title, 
except insofar as such investment company or its investment adviser or 
principal underwriter acts in connection with an employee benefit plan 
covering employees of the investment company, the investment 
adviser, or its principal underwriter. Nothing contained in this sub- 
paragraph shall limit the duties imposed on such investment company, 
investment adviser, or principal underwriter by any other law. 

(22) The term "normal retirement benefit" means the greater of 
the early retirement benefit under the plan, or the benefit under the 
plan commen& ing at normal retirement. age. The normal retirement 
benefit shall be determined without regard to— 

A) medical benefits, and 
8) disability benefits not in excess of the qualified disability 

b&'. nefit. 
For purposes of this paragraph, a qualified &lisability benefit is a 
disability benefit provided by a plan which does not exceecl the benefit 
which woulcl be provide&1 for the participant if he separated from 
the sei vice at normal retirenient age. For pui poses of this paragraph, 
the early retirenient benefit. under a plan shall be determined without 
regard to any benefit under the plan which the Secretary of the 
Treasury finds to be a benefit described in section 204(b) (1) (6). 

(28) The term "accrued benefit" means— 
(A) in the case of a defined benefit plan, the individual's 

accrued benefit determined under the plan and, except as provided 

Sec. 3. (23)(A) 
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in section 204(c) (3), expressed in the form of an annual benefit 
commencing at normal retirement age, or 

(B) in the case of a plan which is an individual account plan, 
the balance of the individual's account. 

(24) The term "normal retirement age" means the earlier of— 
(A) the time a plan participant attains normal retirement age 

under the plan, or 
(B) the later of— 

i) the time a plan participant attains age 65, or 
ii) the 10th anniversary of the time a plan participant 

commenced participation in the plan. 
(25) The term "vested habilities" means the present value of the 

immediate or deferred benefits available at normal retirement age for 
participants and their beneficiaries which are nonforfeitable. 

(26) The term "current value" means fair market value where avail- 
able and otherwise the fair value as determined in good faith by a 
trustee or a named fiduciary (as defined in section 402(a) (2) ) pursu- 
ant to the terms of the plan and in accordance with regulations of the 
Secretary, assuming an orderly liquidation at the time of such deter- 
mination. 

(27) The term "present value", with respect to a liability, means the 
value adjusted to reflect anticipated events. Such adjustments shall 
conform to such regulations as the Secretary of the Treasury may 
prescribe. 

(28) The term "normal service cost" or "normal cost" means the 
annual cost of future pension benefits and administrative expenses 
assigned, under an actuarial cost method, to years subsequent to a par- 
ticular valuation date of a pension plan. The Secretary of the Treasury 
may prescribe regulations to carry out this paragraph. 

(29) The term "accrued liability" means the excess of the present 
value, as of a particular valuation date of. a pension plan, of the pro- 
jected future benefit costs and administrative expenses for all plan 
participants and beneficiaries over the present value of future contribu- 
tions for the normal cost of all applicable plan participants and 
beneficiaries. The Secretary of the Treasury may prescribe regula- 
tions to carry out this paragraph. 

(30) The term "unfunded accrued liability" means the excess of the 
accrued liability. , under an actuarial cost method which so provides, 
over the present value of the assets of a pension plan. The Secretary 
of the Treasury may prescribe regulations to carry out this paragraph. 

(31) The term "advance funding actuarial cost method" or "actu- 
arial cost method" means a recognized actuarial technique utilized for 
establishing the amount and incidence of the annual actuarial cost of 
pension plan benefits and expenses. Acceptable actuarial cost methods 
shall include the accrued benefit cost method (unit credit method), the 
entry age normal cost method, the individual level premium cost 
method, the aggregate cost, method, the attained age normal cost 
method, and the frozen initial liability cost method. The terminal 
funding cost method and the current funding (pay-as-you-go) cost 
method are not acceptable actuarial cost, methods. The Secretary of 
the Treasury shall issue regulations to further define acceptable actu- 
arial cost methods. 

(32) The term "governmental plan" means a plan established oi 
maintained for its employees by the Government of the United States 
by the government of any State or political subdivision thereo f or by 
any agency or instrumentality of any of the foregoing. The term 
"governmental plan" also includes any plan to which the Railroad 
Retirement Act of 1935 or 1937 applies, and which is financed by con- 
tributions required under that Act and any plan of an international 
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organization which is exempt from taxation under the provisions of 
the International Organizations Immunities Act (59 Stat. 669). 

(88) (A) The term "church plan" means (i) a plan established and 
maintained for its employees by a church or by a convention or asso- 
ciation of churches which is exempt from tax under section 501 of the 
Internal Revenue Code of 1954, or (ii) a plan described in subpara- 
graph (C). 

(8) The term "church plan" (notwithstanding the provisions of 
subparagraph (A) ) does not include a plan- 

(i) which is established and maintained primarily for the bene- 
fit of employees (or their beneficiaries) of such church or conven- 
tion or association of churches who are employed in connection 
with one or more unrelated trades or businesses (witliin the mean- 
ing of section 518 of the Internal Revenue Code of 1954), or 

(ii) which is a plan maintained by more than one employer, if 
one or more of the employers in the plan is not a church (or a 
convention or association of churches) which is exempt from tax 
under section 501 of the Internal Revenue Code of 1954. 

(C) Notwithstanding the provisions of subparagraph (8) (ii), a 
plan in existence on January 1, 1974, shall be treated as a "church 
plan" if it is established and maintained by a church or convention or 
association of chui ches for its employees and employees of one or more 
agencies of such church (or convention or association) for the employ- 
ees of such church (or convention or association) and the employees of 
one or more agencies of such church (or convention or associ- 
ation), and if such church (or convention or association) and each 
such agency is exempr from tax under section 501 of the Internal 
Revemie Code of 1954. Tlie first sentence of this subparagraph shall not 
apply to any plan maintained for employees of an agency with respect 
to which tlie plan ivas not maintained on January 1, 1974. The first 
sentence of this sul&paragraph shall not apply with respect to any plan 
for any plan year beginning after December 81, 1982. 

(84) The terni "individual account plan" or "defined contribution 
plan" nieans a pension plan which provides for an individual account 
for each participant and for benefits based solely upon the amount 
contributed io the participant's account, and any income, expenses, 
gains and losses, and any forfeitures of accounts of other participants 
w hich in ay be allocated to such participant's account. 

(85) The terin "defined benefit plan" means a pension plan other 
than an individual account plan; except that a pension plan which is 
uot an individual account plan and which provides a benefit derived 
froni einployer contribiitions which is based partly on the balance of 
the separate account of a participant— 

(A) for the purposes of s ction 209. , shall be treated as an indi- 
vidual account plan, and 

(13) for the purposes of paragraph (28) of this section and 
section 204, shall be treated as an individual account plan to the 
extent benefits are based upon the separate account of a partici- 
pant and as a defined benefit plan with respect to the remaining 
por tion of benefits under the plan. 

(86) The term "excess benefit plan" means a plan maintained by aii 
employer solely for the purpose of providing benefits for certain 
employees in excess of the limitations on contributions and benefits 
imposed by section 415 of the Internal Revenue Code of 1954 on plans 
to which that section applies, without regard to whether the plan is 
funded. To the extent that a s parable part of a plan (as determined 
by the Secretary of I. abor) maintained by an employer is maintained 
for such purpose, that part shall be treated as a separate plan which is 
an excess benefit plan. 
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(37) (A. ) The term "inultiemployer plan" means a plan- 
(i) to which more than one employer is required to contribute, 
(ii) which is maintained pursuant to one or more collective- 

bargaining agreenients between an employee organization and 
more than one employer, 

(iii) under which the amount of contributions made under the 
plan for a plan year by each employer making such contributions 
is less than 50 percent of the aggregate amount of contributions 
made under the plan for that plan year by all employers making 
such contributions, 

(iv) under which benefits are payable with respect to each par- 
ticipant without regard to the cessation of contributions by the 
employer who had einployed that participant except to the extent 
that such benefits accrued as a result of service with the employer 
before such eniployer was required to contribute to such plan, and 

(v) which satisfies such other requireinents as the Secretary 
may by regulations prescribe. 

(B) For purposes of this paragraph- 
(i) if a plan is a multiemployer plan within the meaning of 

subparagraph (A) for any plan year, clause (iii) of subparagraph 
(A) shall be applied by substituting "75 percent" for "50 percent" 
for each subsequent plan year until the first plan year following a 
plan year in which the plan had one employer who made contri- 
butions of 75 percent or more of the aggregate amount of contri- 
butions macle under the plan for that plan year by all employers 
making such contributions, and 

(ii) all corporations which are members of a controlled group 
of corporations (within the meaning of section 1563(a) of the 
Internal Revenue Code of 1954, determined without regard to 
section 1563(e) (3) (C) of such Code) shall be deemed to be one 
employer. 

(38) The term "investment manager" means any fiduciary (other 
than a trustee or named fiduciary, as defined in section 409(a) (2) )— 

(A) who has the power to manage, acquire, or dispose ot any 
asset of a plan; 

(B) who is (i) registered as an investmnit adviser under the 
Investment Advisers Act of 1940; (ii) is a bank, as defined in 
that Act; or (iii) is an insurance company qualified to perform 
services described in subparagraph (A) under the laws of more 
than one State; and 

(C) has acknowledged in writing that he is a fiduciary with 
respect to the plan. 

(39) The terms "plan year" anh "fiscal vear of the plan" mean wit 
respect to a p»n, calendar, nolicy or fiscal year on which the rec, rds 
of the plan are kept. 

COVERAGE 

SEc. 4. (a) Except as provided in subsection (b) and in sectioiis 
201, 301, and 401, this title shall apply to any employee benefit p]an if. it is established or maintained— 

(1) by any employer engaged in commerce or in any indiistiy or activity affecting commerce; or 
(9) by any employee organization or organizations represeiitino. 

employees engaged in commerce or in any industry or activity a6'ecting commerce; or 
(3) by both, 

(b) The provisions of this title shall not apply to aiiy employee benefit plan if— 
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(1) such plan is a governmental plan (as defined in section 

8(82) ); 
(2) such plan is a church plan (as defined in section 8(88) ) 

with respect to which no election has been made under section 

410(d) of the Internal Revenue Code of 1954; 
(8) such plan is maintained solely for the piirpose of comply- 

in~ with applicable workmen's compensation laws or unemploy- 
ment compensation or disability insurance laws; 

(4) such plan is maintained outside of the United States pri- 
marily for the benefit of persons substantially all of whom are 
nonresident aliens; or 

(5) such plan is an excess benefit plan (as defined in section 
8 (86) ) and is unfunded. 

SUBTITLE B — REGULA'i'ORY PIIOVISIOXS 

Part I — Reporting and Disclosure 

DUTY OF DISCLOSURE AND REYORTING 

SEO. 101. (a) The administrator of each employee benefit plan shall 
cause to be furnished in accordance with section 104(b) to each 
participant covered under the plan and to each beneficiary who is 
receiving benefits under the plan— 

(1) a, summary plan description described in section 102 
(a) (1) i and 

(2) the information described in section 104(b) (8) and 105 
(a) and (c). 

(b) The administrator shall, in accordance with section 104(a), 
file with the Secretary— 

(1) the summary plan description described in section 102 
(a) (1) ' 

(2) a plan description containing the matter required in. section 
102(b); 

(8) modifications and changes referred to in section 102(a) 
(2) ' 

(4) the annual report containing the inforination required by 
section 108; and 

(5) terminal and supplementary reports as required by sub- 
section (c) of this section. 

(c) (1) Each administrator of an employee pension benefit plan 
which is winding up its affairs (without regard to the number of 
participants remaining in the plan) shall, in accordance with regu- 
lations prescribed by the Secretary, file such terminal reports as the 
Secretary may consider necessary. A copy of such report, shall also 
be filed with the Pension Benefit Guaranty Corporation. 

(2) The Secretary may require terminal reports to be filed with 
regard to any employee welfare benefit plan which is winding up 
its affairs in accordance with regulations promulgated by the Secre- 
tary. 

(8) The Secretary may require tnat a plan described in paragraph 
(1) or (2) file a supplementary or termmal report with the annual 
report in the year such plan is terminated and that a copy of such 
supplementary or terminal report in the case of a pla, n described 
in paragraph (1) be also filed with the Pension Benefit Guaranty 
Corporation. 

(d) CROSS REFERENCE. — 
For regulations relating to coordination of reports to the Secretaries 

of Labor and the Treasury, see section 3004. 
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PLAN DESGRIPTION AND SUMMART PLAN DESGRII'TION 

SEG. 10o. (a) (1) A summary plan description of any employee 
benefit plan shall be furnished to participants and beneficiaries as 
provided in section 104(b). The summary plan description shall 
include the inforniation described in subsection (b), shall be written 
in a manner calculated to be understood by the average plan par- 
ticipant, and shall be sufficiently accurate and comprehensive to reason- 
ably apprise such participants and beneficiaries of their rights and 
obligations under the plan. A summary of any material modification 
in the terms of the plan and any change in the information required 
uiider subsection (b) shall be written in a manner calculated to be 
understood by the average plan participant and shall be furnished in 
accordance with section 104(b) (1) . 

(2) A plan description (containing the information required by 
subsection (b) ) of any employee benefit plan shall be prepared on 
forms prescribed by the Secretary, and shall be filed with the Secre- 
tary as required by section 104(a) (1). Any material modification in 
the terins of the plan and any change in the information described in 
subsection (b) shall be filed in accordance with section 104(a) (1) (D). 

(b) The plan description and summary plan description shall con- 
tain the following information: The naine ind type of administration 
of the plan; the name and address of the person designated as agent 
for the service of legal process, if such person is not the administrator; 
the naine and address of the administrator; naines, titles, and addresses 
of any trustee or trustees (if they are persons diferent from the 
administrator); a description of the relevant provisions of any 
applicable collective bargaining agreement; the plan's requirements 
respecting eligibility for participation and benefits; a description of 
the provisions providing for nonforfeitable pension benefits; circum- 
stances which Inay result in disqualification, ineligibility, or denial oi 
loss of benefits; the source of financing of the plan and the identity oi 
any organization through which benefits are provided; the. date of the 
end of the plan year and whether the recorils of the plan are kept on 
a calendar, policy, or fiscal year basis; the procedures to br followed 
in presenting claims for benefits under the plan and the remedies 
available under the plan for the redress of claims which are denied 
in whole or in pa. rt (including procedures required under section 50, 'I 
of this Act). 

ANNUAI REPORTS 

SEG. 103. (a) (1) (A) An annual report shall be published with 
respect to every employee benefit plan to which this part applies. Such 
report shall be filed with the Secretary in accorilance with section 
104(a), and sliall be Inade available and furnished to participants in 
accordance with section 104(b). 

(B) The annual report shall include. the informatioii descrjbed jii 
subsections (b) and (c) and where applicable subsections (d) and (e) 
and shall also include- 

(i) a financial statement and opinion, as required by- paiagi'apli 
(3) of this subsection, and 

(ii) an actuarial statement and opinion, as required by paia 
graph (4) of this subsection. 

(9) If soine or all of the information necessary to enable the admjn 
istrator to coinply with the requirements of this title is maintained 
by— 

(A) an insurance carrier or other organization which provides 
some or all of the benefits under the plan, or holds assets of the 
plan in a separate account, 
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(B) a bank or similar institution which holds some or all of the 
assets of the plan in a common or collective trust or a separate 
trust, or custodial account, or 

(C) a plan sponsor as clefined in section 8(16) (B), 
such carrier, organization, bank, institution, or plan sponsor s hall 
transmit and certify the accuracy of such information to the adminis- 
tiator within 120 days after the end of the plan year (or such other 
date as may be prescribed under regulations of the Secretary). 

(3) (A) Except as provided in subparagraph (C), the administra- 
tor of an employee benefit plan shall engage, on behalt of all plan 
participants, an independent qualified public accountant, who shall 
conduct such an examination of any financial statements of the plan, 
and of other books and records of the plan, as the accountant may 
deem necessary to enable the accountant to form an opinion as to 
whether the financial statements and schedules required to be included 
in the annual report by subsection (b) of this section are presented 
fairly in conformity with generally accepted accounting principles 
apphed on a basis consistent with that of the preceding year. Such 
examination shall be conducted in accordance ivith generally accepted 
auditing standards, and shall involve such tests of the books and rec- 
ords of the plan as are considered necessary by the independent quali- 
fied public accountant. The independent, qualified public accountant 
sliall also ofi'er his opinion as to whether the separate schedules speci- fied in subsection (b) (8) of this section and the summary material required under section 104(b) (3) present fairly, and in all material respects the information contained therein when considered in con- 
junction with the financial statements taken as a whole. The opinion 
by the independent qualified public accountant shall be made a part of the annual report. In a case where a plan is not required to file an aiinual report, the requirements of this paragraph shall not apply. In a case where by reason of section 104(a) (2) a plan is required only to file a simplified annual report, the Sccretarv may waive the require- ments of this paragraph. 

(B) In offering his opinion under this section the accountant may rely on the correctness of any actuarial matter certified to by an enrolled actuary, if he so states his reliance. 
(C) The opinion required by subparagraph (A) need not be expressed as to any statements required by subsection (b) (8) (G) prepared by a bank or similar institution or insurance carrier regu- lated and supervised and subject to periodic examination by a State or Federal agency if such statements are certified by the bank, similar institution, or insurance carrier as accurate and are made a part of the annual report. 
(D) For purposes of this title, the term "qualiTied public account- ant" means- 

(i) a person who is a certified public accountant, certified by a regulatory authority of a State; 
(ii) a person who is a licensed public accountant, licensed by a regulatory authority of a State; or 
(iii) a person certified by the Secretary as a qualified public accountant in accordance with regulations published by him for a person who practices in States where there is no certification or licensing procedure for accountants. 

(4) (A) The administrator of an employee pension benefit plan sub- ject to the reporting requirement of subsection (d) of tjiis section shall engage, on behalf of all plan participants, an enrolled actuary who shall be responsible for the preparation of the materials comprising the actuarial statement required under subsection (d) of this section. In a case where a plan is not required to file an annual report, the 
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iequirement of this paragraph shall not apply, and, in;i case whei p by 
reason of section 104(a) (9), a plan is required only to fiile a simplified 
report, the Secretary may waive the requirement of this paragraph, 

(B) The enrolled actuary shall utilize such assumptions and tech- 
niques as are necessary to enable him to form an opinion as to whether 
the contents of the matters reported under subsection (d) of this 
section- 

(i) are in the aggregate reasoiiably related to the experience of 
the plan and to reasonable expectations; and 

(ii) represent his best estimate of anticipated experience under 
the plan. 

The opinion by the enrolled actuary shall be made with respect to, 
and shall be made a part of, each annual report. 

(C) For purposes of this title, the term "enrolled actuary" means 
an actuary enrolled under subtitle C of title III of this Act. 

(D) In making a certification under this section the enrolled actuary 

may rely on the correctness of any accounting matter under section 
108(b) as to which any qualified public accountant has expressed an 
opinion, if he so states his reliance. 

(b) An annual report under this section shall include a financial 
statement containing the following information: 

(1) With respect to an employee welfare benefit plan: a statement 
of assets and liabilities; a statement of changes in fund balance; and 
a statement of changes in financial position. In the notes to financial 
statements, disclosures concerning the follov-ing items shall be con- 
sidered by the accountant: a description of the plan including any 
significant changes in the plan made during the period and the 
impact of such changes on benefits; a description of material lease com- 
mitments, other commitments, and contingent liabilities; a description 
of agreements and transactions with peisons known to be parties in 
interest; a general description of priorities upon termination of the 
plan; inforination concerning whether or not a tax ruling or determi- 
nation letter has been obtained; and any other matters necessary to 
fully and fairly present the financial statements of the plan. 

(2) With respect to an employee pension benefit plan: a statement 
of assets and liabilities, and a statement of changes in net assets avail- 
able for plan benefits which shall include details of revenues and 
expenses and other changes aggregated by general source and applica- 
tion. In the notes to financial statements, disclosures concerning the 
following items shall be considered by the accountant: a description 
of the plan including any significant changes in the plan made during 
the period and the impact of such changes on benefits; the funding 
policy (including policy with respect to prior service cost), and any 
changes in such policies during the year; a description of any signifi- 
cant ~changes in plan benefits made during the period; a description 
of material lease cornmitinents, other coinmitments, and contingent 
liabilities; a description of agreements and transactions with persons 
known to be parties in interest; a general description of priorities 

teimination of the plan; inforniation conceinin whet 
. l tax rilling or determination letter has been obtained; and any other 
matters necessary to fully and fairly present the financial statements 
of such pension plan. 

(8) With respect to all employee benefit plans, the statement 
required under paragraph (1) or (2) shall have attached the followin 
information in separate schedules: 

(A) a, statement of the assets and liabilities of the plan aggre- 
gated by categories and valued at their current value, ancl the 
same data displayed in comparative form for the encl of the pre- 
vious fiscal year of the plan; 
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(8) a statement of receipts and disbursements during the pre- 
ceding twelve-month period aggregated by general sources and 
applications; 

(C) a schedule of all assets held for investment purposes 
aggregated and identified by issuer, borrower, or lessor, or similar 
party to the transaction (including a notation as to whether such 
party is known to be a party in interest), maturity date, rate of 
interest, collateral, par or maturity value, cost, and current value; 

(D) a schedule of each transaction involving a person known 
to be party in interest, the identity of such party in interest and 
his relationship or that of any other party in interest to the plan, a 
description of each asset to which the transaction relates; the pur- 
chase or selling price in case of a sale or purchase, the rental in 
case of a lease, or the interest rate and maturity date in case of a 
loan; expenses incurred in connection with the transaction; the 
cost of the asset, the current value of the asset, and the net gain 
(or loss) on each transaction; 

(E) a schedule of all loans or fixed income obligations which 
were in default as of the close of the plan's fiscal year or were 
classified during the year as uncollectable and the following 
information with respect to each loan on such schedule (including 
a notation as to whether parties involved are known to be parties 
in interest): the original principal amount of the loan, the amount 
of principal and interest received during the reporting year, the 
unpaid balance, the identity and address of the obligor, a detailed 
description of the loan (including date of making and maturity, 
interest rate. the type and value of collateral, and other material 
terms), the amount of principal ancl interest overdue (if any) 
and an explanation thereof. ; 

(F) a list of all leases which were in default or were classified 
during the year as uncollectable; and the following information 
with respect to each lease on such schedule (including a notation 
as to whether parties involved are known to be parties in interest): 
the type of property leased (and, in the case of fixed assets such 
as land, buildings, leasehold, and so forth, the location of the 
property), the identity of the lessor or lessee from or to whom the 
plan is leasing, the relationship of such lessors and lessees, if any, 
to the plan, the employer, employee organization, or any other 
party in interest, the terms of the lease regard. ing rent, taxes, 
insurance, repairs, expenses, and renewal options; the date the 
leased property was purchased and its cost. the date the property 
was leased and its approximate value at such date, the gross rental 
receipts during the reporting period, expenses paid for the leased 
property during the reporting period. the net receipts from the 
lease, the amounts in arrears, and a statement as to what steps 
have been taken to collect amounts due or otherwise remedy the 
default; 

(6) if some or all of the assets of a, plan or plans are held in a 
common or collective trust maintained by a bank or similar 
institution or in a separate account maintained by an insurance 
carrier or a separate trust maintained bv a bank as trustee, the 
report shall include the most recent annual statement of assets and 
liabilities of such common or collective trust, and in the case of a 
separate account or a separate trust, such other information as is 
required by the administrator in order to comply with this sub- 
section; and 

(H) ~a schedule of each reportable transaction, the name of each 
party to the transaction (except that, in the case of an acquisition 
oi sale of a security on the market. the report need not identI fy 

Sec. 103. (b)(3)(H) 
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the person from whom the security was acquired or to whom 
was sold) and a description of each asset to which the transa, ction 
applies; the purchase or selling price in case of a sale or purchase 
the rental in case of a lease, or the interest rate and maturity date 
in case of a loan; expenses incurred in connection with the trans- 
action; the cost of the asset, the current value of the asset, and the 
net gain (or loss) on each transaction. For purposes of the pre- 
ceding sentence, the term "reportable transaction" means a trans- 
action to which the plan is a party if such transaction is- 

(i) a transaction involving an amount in excess of 8 per- 
cent of the current value of the assets of the plan; 

(ii) any transaction (other than a transaction respecting 
a security) which is part of a series of transactions with or in 
conjunction with a person in a plan year, if the aggregate 
amount of such transactions exceeds 8 percent of the current 
value of the assets of the plan; 

(iii) a transaction which is part of a series of transactions 
respecting one or more securities of the same issuer, if the 
aggregate amount of such transactions in the plan year 
exceeds 8 percent of the current value of the assets of the 
plan; or 

(iv) a transaction with or in conjunction with a y&erson 
respecting a security, if any other transaction with or in con- 
junction with such person in the plan year respecting a secu- 
rity is required to be reported by reason of clause (i). 

(4) The Secretary may, by regulation, relieve any plan from filing 
a copy of a statement of assets and liabilities (or other information) 
described in paragraph (8) (G) if such statement and other informa- 
tion is filed with the Secretary by the bank or insurance carrier which 
maintains the common or collective trust or separate account. 

(c) The administrator shall furnish as a part of a report under this 
section the following information: 

(1) The number of employees covered by the plan. 
2) The name and address of each fiduciary. 
8) Except in the case of a person whose compensation is mini- 

mal (determined under regulations of the Secretary) and who 
erforms solely ministerial duties (determined under such regu- 

ations), the name of each person (including but not limited to, 
any consultant, broker, trustee, accountant, insurance carrier, 
actuary, administrator, investment manager, or custodian who 
rendered services to the plan or who had transactions with the 
plan) who received directly or indirectly compensation from the 
plan during the preceding year for services rendered to the plan or its participants, the amount of such compensation, the nature of his services to the ~ or its participants, his relationship to the employer of the employees covered by the plan, or the 
employee organization, and any other o%ce, position, or employ- ment he holds with any party in interest. 

(4) An explanation of the reason for any change in appoint ment of trustee, accountant, insurance carrier enrolled apctpu e ac uary, administrator, investment manager, or custodian. 
(5) Such financial and actuarial information including but not limited to the material described in subsections (b) and (d) of this 

section as the Secretary may find necessary or appropriate. 
(d) With respect to an employee pension benefit plan (other than 

(A) a profit sharing, saving, or other plan, which is an individual 
account plan, (B) a plan described in section 801(b), or (C) a plan 
described both in section 4021(b) and in paragraph (1), (2), (8), (4) (5) (6) ) or (7) of section 801 (a) ) an annual report under this 
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section for a plan year shall include a complete actuarial statement 

applicable to the plan year which shall include the following: 

(1) The date of the plan year, and the date of the actuarial 
valuation applicable to the plan year for which the report is filed. 

(2) The date and amount of the contribution (or contribu- 
tions) received by the plan for the plan year for which the report 
is filed and contributions for prior plan years not previously 
reported. 

(8) The following information applicable to the plan year for 
which the report is filed: the normal costs, the accrued liabilities, 
an identification of benefits not included in the calculation; a 
statement of the other facts and actuarial assumptions and meth- 
ods used to determine costs, and a justification for any change in 
actuarial assumptions or cost methods; and the minimum contri- 
bution required under section 802. 

(4) The number of participants and beneficiaries, both retired 
and nonretired, covered by the plan. 

(5) The current value of the assets accumulated in the plan, 
and the present value of the assets of the plan used by the actuary 
in any computation of the amount of contributions to the plan 
required under section 302 and a statement explaining the basis of 
such valuation of present value of assets. 

(6) The present value of all of the plan's liabilities for non- 
forfeitable pension benefits allocated by the termination priority 
categories as set forth in section 4044 of this Act, and the actuarial 
assumptions used in these computations. The Secretary shall 
establish regulations defining (for purposes of this section) 
"termination priority categories" and acceptable methods, includ- 
ing approximate methods, for allocating the plan's liabilities to 
such termination priority categories. 

(7) A certification of the contribution necessary to reduce the 
accumulated funding deficiency to zero. 

(8) A statement by the enrolled actuary— 
(A) that to the best of his knowledge the report is com- 

plete and accurate, and 
(8) the requirements of section 302(c) (8) (relating to 

reasonable actuarial assumptions and methods) have been 
complied with. 

(9) A copy of the opinion required by subsection (a) (4). 
(10) Such other information regardmg the plan as the Secre- 

tary may by regulation require. 
(11) Such other information as may be necessary to fully and 

fairly disclose the actuarial position of the plan. 
Such actuary shall make an actuarial valuation of the plan for every 
third plan year, unless he determines that a more frequent valuation 
is necessary to support his opinion under subsection (a) (4) of this 
section. 

(e) If some or all of the benefits under the plan are purchased from 
and guaranteed by an insurance company, insurance service, or other 
similar organization, a report under this section shall include a. state- 
ment from such insurance company, service. or other similar organiza- 
tion covering the plan year and enumerating— 

(1) the premium rate or subscription charge and the total pre- 
mium or subscription charges paid to each such carrier, insurance 
service, or other similar organization and the approximate number 
of persons covered by each class of such benefits; and 

(2) the total amount of premiums received, the approximate 
number of persons covered by each class of benefits, and the total 
claims paid by such company, service, or other organization; divi- 
dends or retroactive rate adjustments, commissions, and adminis- 
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trative service or other fees or other specific acquisition costs paid 
by such company, service, or other organization; any amounts held 
to provide benefits after retirement; the remainder of such pre- 
miums; and the names and addresses of the brokers, agents, or 
other persons to whom commissions or fees were paid, the amount 
paid to each, and for what purpose. If any such company, service, 
or other organization does not maintain separate experience rec- 
ords covering the specific groups it serves, the report shall include 

in lieu of the information required by the foregoing provisions of 
this paragraph (A. ) a statement as to the basis of its premium rate 
or subscription charge, the total amount of premiums or subscrip- 

tion charges received from the plan, and a copy of the financial 

report of the company, service, or other organization and (B) if 
such conipany, service, or organization incurs specific costs in con- 

nection with the acquisition or retention of any particular plan or 

plans, a detailed statement of such costs. 

FILING WITH SECRETARY AND FURNISHING INFORMATION To PARTICIPANTS 

SEO. 104. (a) (1) The administrator of any employee benefit plan 
subject to this part shall file with the Secretary- 

('. ) the annual report for a plan year within 210 days after the 
close of such year (or within such time as may be required by 
regulations promulgated by the Secretary in order to reduce dupli- 
cative filing); 

(B) the plan description within 120 days after such plan 
becomes subject to this part and an updated plan description, no 
more frequently than once every 5 years, as the Secretary may 
require; 

(C) a copy of the summary plan description at the time such 
' 

sumniary plan description is required to be furnished to partici- 
pants and beneficiaries pursuant to subsection (b) (1) (B) of this 
section; and 

(D) modifications and changes referred to in section 102(a) (2) 
, within 60 days after such modification or change is adopted or 
occurs, as the case may be. 

The Secret~ary shall make copies of such plan descriptions, summary 
plan descriptions, and annual reports available for inspection in the 
public document room of the Department of Labor. The administrator 
shall also furnish to the Secretary, upon request, any documents relat- 
iilg to the employee benefit plan, including but not limited to the bar- 
gaining agreement, , trust agreement, contract, or other instrument 
under which the plan is established or operated. 

(2) (A) With respect to annual reports required to be filed with the 
Secretary under this part, he may by regulation prescribe siniplified 
annual reports for any pension plan which covers less than 100 
participants. In addition, and without liiniting the foregoing sentence, 
the Secretary may waive or modify the requirements of section 
108(d) (6) in such cases or categories of cases as to which he finds 
that (i) the interests of the plan participants are not harmed thereby 
and (ii) the expense of compliance with the specific requirements of 
section 103 (d) (6) is not justified by the needs of the participants, the 
Pension Benefit Guaranty Corporation, and the Department of Laboi 
for some portion or all of the information otherwise required under 
section103(d) (6). 

(B) Nothing contained in this paragraph shall preclude the Sec 
retary from requiring any information or data from any such plan to 
which this part applies where he finds such data or in+orn ation is 
necessary to carry out the purposes of this title nor shall the Secretary 
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be precluded from revoking provisions for simplified reports for any 
such plan if he finds it necessary to do so in order to carry out the 
objectives of this title. 

(3) The Secretary may by regulation exempt any welfare benefit 
plan from all or part of the reporting and disclosure requirements of 
this title, or may provide for simplified reporting and disclosure if he 
finds that such requirements are inappropriate as applied to welfare 
benefit plans. 

(4) The Secretary may reject any filing under this section— 
(A) if he determines that such filing is incomplete for purposes 

of this part; or 
(B) if he determines that there is any material qualification by 

an accountant or actuary contained in an opinion submitted pur- 
suant to section 108(a) (8) (A) or section 108(a) (4) (B). 

(5) If the Secretary rejects a filing of a report under paragraph 
(4) and if a revised filing satisfactory to the Secretary is not sub- 
mitted within 45 days after the Secretary makes his determination 
under paragraph (4) to reject the filing, and if the Secretary deems 
it in the best interest of the participants, he may take any one mr more 
of the following actions— 

(A) retain an independent qualified public accountant (as 
defined in section 108(a) (8) (D) ) on behalf of the participants 
to perform an audit, , 

(B) retain an enrolled actuary (as defined in section 108(a) 
(4) (C) of this Act) on behalf of the plan participants, to prepare 
an actuarial statement. 

(C) bring a civil action for such legal or equitable relief as may 
be appropriate to enforce the provisions of this part, or 

(D) take any other action authorized by this title. 
The administrator shall permit such accountant or actuary to inspect 
whatever books and records of the plan are necessary for such audit. 
The p]an shall be liable to the Secretary for the expenses for such audit 
or report, and the Secretary may bring an action against the plan in 
any court of competent jurisdiction to recover such expenses. 

(b) Publication of the summary plan descriptions and annual 
reports shall be made to participants and beneficiaries of the partic- 
ular plan as follows: 

(1) The administrator sha'l furnish to each participant, and each 
beneficiary receiving benefits under the p'an, a copy of the summary, 
plan description, and all modifications and changes referred to in 
section 102 (a) (1)— 

(A) within 90 days after he becomes a participant, or (in the 
case of a beneficiary) within 90 days after he first receives 
benefits, or 

(B) if later, within 120 days after the plan becomes subject 
to this part. 

The administrator shall furnish to each participant, and each benefi- 
ciary receiving benefits under the p~an, every fifth year after the plan 
becomes subject to this part an updated siimmary plan description 
described in section 102 which integrates all plan amendments made 
within such five-year period, except that in a case where no amend- 
ments have been made to a plan during such five-year period this 
sentence shall not apply. Notwithstanding the foregomg, the adminis- 
trator shall furnish to each participant, and to each beneficiary receiv- 
ing benefits under the plan, the summary plan description described 
in section 102 every tenth year after the plan becomes subject to this 
part. If there is a modification or change described in section 102(a) 
(1), a summary description of such modification or change shall be 
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filrnislied not later than 210 days after the encl of the plan year jn 
which the change is adopted to each pai&icipant, and to each bene 
ficiary who is receiving benefits under the plan. 

(2) The administrator shall make copies of the plan description and 
the latest annual report and the bargaining agreement, trust agree- 
ment, contract, or other instruments imder ivhich the plan was 
established or is operated available for examination by any plan 
participant, or beneficiary in the principal oNce of the administrator 
and in such other places as may be necessary to Inake available all 
pertinent information to all participants (including such places as the 
Secretary Inay prescribe by regulations). 

(8) Within 210 days after the close of the fiscal year of the plan, the 
administrator shall furnish to each participant, and to each beneficiary 
receiving benefits under the plan, a copy of the statements and sched- 
ules, for such fiscal year, described in subparagraphs (A) and (8) 
of section 108(b) (8) and such other material as is necessary to fairly 
summarize the latest annual report. 

(4) The admiiiistrator shall, upon written request of any partici- 
pant or beneficiary, furnish a copy of the latest updated summary 
plan description, plan description, and the latest annual report, any 
terminal report, the bargaining agreement, trust agreement, contract, 
or other instruments under which the plan is established or operated. 
The administrator may make a reasonable charge to cover the cost of 
furnishing such complete copies. The Secretary may by regulation 
prescribe the maximum amount which will constitute a reasonable 
charge under the preceding sentence. 

(c) The Secretary may by regulation require that the administrator of any employee benefit plan furnish to each participant and to each l. eneficiary I eceiving benefits under the plan a statement of the rights of participants and beneficiaries under this title. 
(d) CRoss REFERINCE- 

For regulations respecting coordination of reports to the'Secretaries of Labor and the Treasury, see section 3004. 

REPORTING OF PARTICIPANTS BENEFIT RIGHTS 

SEO. 105. (a) Each administrator of an employee pension benefit plan sliall furiiish to any plan participant or beneficiary who so requests in writing, a statement indicating, on the basis of the latest ;ivailable information— 
(1) the total benefits accrued, and 
(2) tlie nonforfeitable pension benefits, if any, ivhich have accrued, or the earliest date on which benefits will become nonforfeitable. 

(b) In»o case shall a participant or beneficiary be entitled under this section to receive inore than one report described in subsection (a) during any one 12 month period. 
(c) Each administrator required to iegister under section 6057 of the Internal Revenue Code of 1054 shall, before the expiration of the time prescribed for such registration, furnish to each participant described in subsection (a) (2) (C) of such section, an individual state- ment setting forth the inforination with respect to h requii. ed to be contained in the registration statement r uired b -ectioii 6057 (a) (2) of such Code. 
(Il) Subsection (a) of this section shall apply t I t I 

' 
h more than app y o a p an to which . han one unaNliated employer is required to contribute onl to the extent provided in reguIations prescribed by the Secretar in coordination with the Secretary of the Treasury. 
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REPORTS MADE PUBLIC INFORMATION 

SEc, 106. (a) Except as provided in subsection (b), the contents of 
the descriptions, annual reports, statements and other doc»me»ts filed 
with the Secretary pursuant to this part shall be public information 
and the Secretary shall make any such information and data available 
for inspection in the public document room of the Departiiient of 
I~abor. The Secretary may use the information and data for statistical 
and research purposes, and compile and publish such studies, analyses, 
reports, and surveys based thereon as he may deem appropriate. 

(b) Information described in section 105(a) and 105(c) with 
respect to a participant niay be disclosed only to the extent that infor- 
mation respecting that participant's benefits under title Il of the 
Social Security Act may be disclosed under such Act. 

RETENTIOV OF RECOIIDS 

SEc. 107. Every person subject to a requirement to file any descrip- 
tion or report or to certify any information therefor under this title or 
ivho would be subject to such a requirement but for an exemptio» 
or siinplified reporting requirer»ent under section 104(a) (2) or (3) 
of this title shall »iaintain records on the matters of which disclos»re 
is required which will provide in sufIicient detail the necessary basic 
information and data from which the documents thus required iiiay 
be verified, explained, or clarified, and checked for accuracy and com- 
pleteness, and shall include vouch~ers, worksheets, receipts, and appli- 
cable resolutions, and shall keep such records available for examination 
for a period of not less than six years after the fili»g date of the. 
documents based on the information which tliey contain, or six years 
after the date on which such documents would have been filed but 
for an exemption or siniplified reporting requirement under section 
104(a) (2) or (8). 

Rl'. I. IANCE ON ADMINISTRATIVE INTFRPRKTATIONS 

SEC. 108. In any criminal proceeding under section 501 based on any 
act or oinission in alleged violation of this part or seciion 412, no 
person shall be subject to any liability or punishment for oi on 
account of the failure of such person to (1) comply with tliis part 
or section 412, if he pleads and proves that the act of omission com- 
plained of was in good faith, in conformity with, and in reliance on 
any regulation or written ruling of the Secretary, or (2) publish 
and file any information required by any provision of tliis part if 
he pleads and proves that he published and filed such i»foiniation 
in good faith, and in conforinity with any regulation or ivritten ruling 
of the Secretary issued under this part regarding the filing of such 
reports. Such a defense, if established, sliall be a bar to the action 
or proceeding, notwithstanding that (A) after such act or omission, 
such interpretation or opinion is niodifiecl or rescinded or is determined 
by judicial authority to be invalid or of no legal eA'ect, or (8) after 
publishing or filing the plan description, annual reports, a»d other 
reports required by this title, such publication or filing is deterniined 
by judicial authority not to be in confor»iity ivith the requirer»cuts 
of this pa. rt. 

FORMS 

SEc. 109. (a) Except as provided in subsection (b) of this section, 
the Secretary may require that any information required uiider this 
title to be submitted to him, including but not limited to the i»forma- 
tion required to be filed by the administrator pursuant to section 
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103(b)(3) and (c), must be submitted on such forms 
prescribe. 

(b) The financial statement and opinion required to be prepared by 
an independent qualified public accountant pursuant to section 103 (a) 
(3) (A), the actuarial statement required to be prepared by an enrolled 
actuary pursuant to section 108(a) (4) (A. ) and the summary plan 
description required by section 102(a) shall not be required to be sub- 
mitted on forms. 

(c) The Secretary may prescribe the format and content of the 
summary plan description, the summary of the annual report described 
in section 104(b)(3) and any other report, statements or docu- 
ments (other than the bargaining agreement, trust agreement, 
contract, or other instrument under which the plan is established or 
operated), which are required to be furnished or made available to 
plan participants and beneficiaries receiving benefits under the plan. 

ALTERNATIVE METIIODS OF COMPJ IANCK 

SEc. 110. (a) The Secretary on his own motion or after having 
received the petition of an administrator may prescribe an alternative 
method for satisfying any requirement of this part with respect to 
any pension pian, or class of pension plans, sub]ect to such require- 
ment if he determines— 

(1) that the use of such alternative method is consistent with 
the purposes of this title and that it provides adequate disclosure 
to the participants and beneficiaries in the plan, and adequate 
reporting to the Secretary, 

(9) that the application of such requirement of this part 
would— 

(A) increase the costs to the plan, or 
(B) impose unreasonable administrative burdens v. ith 

respect to the operation of the plan, having regard to the 
particular characteristics of the plan or tlie type of plan 
involved; and 

(8) that the application of this part would be adverse to the 
interests of plan participants in the aggregate. 

(b) An alternative method may be prescribed under subsection (a) 
by regulation or otherwise. If an alternative method is prescribed 
other than by regulation, the Secretary shall provide notice and an 
opportunity for interested persons to present their views, and shall 
publish in the Federal Register the provisions of such alternative 
method. 

REPEAL AND EFFECTIVE DATE 

SEc. 111. (a) (1) The Welfare and Pension Plans Disclosuie Act is repealed except that such Act shall continue to apply to any con- duct and events which occurred before the effective dapte of this part. (9) (A) Section 664 of title 18, United States Code, is amendePd by striking out "any such plan subject to the provisions of the Welfare and Pension Plans Disclosure Act" and inserting in lieu thereof "any employee benefit plan subject to any provision of title I of the Employee Retirement Income Security Act of 1974". (B) (i) Section 1027 of such title 18 is amended by striking out "Welfare and Pension Plans Disclosure Act" and inserting ' 
1 e o e Inp oyee etirement Income Security Act of 

, an y striking out "Act" each place it a ea li th of "t'tl " 
(ii) The heading for such section is amended by strikin~ out WELFARE AND PENSION PLANS DISCLOSURE 

thereof EMPLQYEE RETIREMENT INcoME 
URE ACT an inserting in lieu 

COME SFCVRITY' ACT OF 1974 
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(iii) The table of sections of chapter 47 of such title 18 is amenden 
by striking out "Welfare and Pension Plans Disclosure Act" in the 
item relating to section 1027 and inserting in lieu thereof "Employee 
Retirement Incoine Security Act of 1974". 

(C) Section 1954 of such title 18 is amended by striking out "any 
plan subject to the provisions of the Welfare and Pension Plans Dis- 
closure Act as amended" and inserting in lieu thereof "any employee 
welfare benefit plan or employee pension benefit plan, respectively, 
subject to any provision of title I of the Employee Retirement Income 
Security Act of 1974"; and by striking out "sections 8(8) and 5(b) 
(1) and (2) of the Welfare and Pension Plans Disclosure Act, , as 
amended" and inserting'in lieu thereof "sections 8(4) and (8) (16) 
of the Employee Retirement Income Security Act of 1974". 

(D) Section 211 of the Labor-Management Reporting and Dis- 
closure Act of 1959 (29 U. S. C. 441) is amended by striking out 
"Welfare and Pension Plans Disclosure Act" and inserting in lieu 
thereof "Employee Retirement Income Security Act of 1974". 

(b) (1) Except as provided in paragraph (2), this part (including 
the amendments and repeals made by subsection (a) ) shall take effect 
on January 1, 1975. 

(2) In the case of a plan which has a plan year which begins before 
January 1, 1975, and ends after December 81, 1974. the Secretary 
may postpone by regulation the effective date of the repeal of any 
provision of the Welfare and Pension Plans Disclosure Act (and of 
any amendment made by subsection (a) (2) ) and the effective date of 
any provision of this part, until the beginning of the first plan year 
of such plan which begins after January 1, 1975. 

(c) The provisions of this title authorizing the Secretaiy to pi omul- 
gate remilations shall tal-e effect on the date of enactment of this Act. 

PART 2 — PARTICIPATION AND 7ESTING 

COVERAGE 

Szc. 201. This part shall apply to any employee benefit plan 
described in section 4 (a) (and not exempted under section 4 (b) ) other 
t, han— 

(1) an employee welfare benefit plan; 
(2) a plan. which is unfunded and is maintained by an 

employer primarily for the purpose of providing deferred com- 
pensation for a select group of management or highly compensated 
employees; 

(8) (A) a plan established and maintained by a society, order, 
or association described in section 501(c) (8) or (9) of the 
Internal Revenue Code of 1954, if no part of the contributions to 
or under such plan are made by employers of participants in such 
plan, or 

(B) a trust described in section 501(c) (18) of such Code; 
(4) a plan which is established and mamtained by a labor 

organization described in sectioi. 501(c) (5) of the Internal Reve- 
nue Code of 1954 and which does not at any time after the date 
of enactment of this Act provide for employer contributions; 

(5) any agreement providing payments to a retired partner 
or a deceased partner's successor m interest, as described in sec- 
tion 786 of the Internal Revenue Code of 1954; 

(6) an individual retirement account or annuity described in 
section 408 of the Internal Revenue Code of 1954, or a retirement 
bond described in section 409 of such Code; or 

(7) an excess benefit plan. 
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MINIMUM PARTICIPATION STANDARDS 

SEC. 202. (a) (1) (A. ) No pension plan may require, as a conditionof 
t' ' 

th plan, that an employee complete a period of service 

with the employer or employers maintaining the plan extending 

beyond the later of the following dates- 
(i) the date on which the employee attains the age of 25; or 

(ii) the date on which he completes 1 year of service. 

(B) (i) In the case of any plan which provides that after not more 

than 8 years of service each participant has a right to 100 percent of 
h' d be fit nder the plan which is nonforfeitable at the time 

is accrue ne un e 
such benefit accrues, clause (ii) of subparagraph (A) sha 1 e app ie 

b substituting "8 years of service" for "1 year of service". 
y . 

(ii) In the case of any plan maintained exclusively for employee c. 
' 1 s 

of an educational institution (as defined in section 170(b) (1) ( ) (ii) 
of the Internal Revenue Code of 1054) by an employer which is 

exempt from tax under section 501(a) of such Code, which provides 

that each participant having at least 1 year of service has a right to 

100 percent of his accrued benefit under the plan which is nonforfeit. - 

able at the time such benefit arcrues, clause (i) of subparagraph (A) 
shall be applied by substituting "80" for "25". This clause shall not 

apply to any plan to which clause (i) applies. 
(2) No pension plan may exclude from participation (on the basis 

of age) employees who have attained a specified age, unless— 
(A) the plan is a- 

(i) defined benefit plan, or 
(ii) target benefit plan (as defined under regulations 

prescribed by the Secretary of the Treasury), and 
(B) such employees begin employment with the employer after 

they have attained a specified age which is not more than 5 years 
before the normal retirement age under the plan. 

(8) (A) For purposes of this section, the, term "year of service" 
means a 12-monfh period during which the employee has not less than 
1, 000 hours of service. For purposes of this paragraph, computation of 
any 12-month period shall be inade with reference to the date on which 
the employee's employment coinmenced, except that, in arrordance 
with regulations prescribed by the Secretary, such computation may 
be made by reference to the first day of a plan year in the case of an 
einployee who does not complete 1, 000 hours of service during the 
12-month period beginning on the date his employment commenced. 

(B) In the case of any seasonal industry where the customary period 
of employment is less than 1, 000 hours during a calendar year, the term 
"year of service" shall be such period as may be determined under 
regulations prescribed by the Secretary. 

(C) For purposes of this section, the term "hour of service" means 
a time of service determined under regulations prescribed by the 
Secretary. 

(D) For purposes of this section, in the case of any maritime indus- 
try, 125 days of service shall be treated as 1, 000 hours of service. The 
Secretary may prescribe regulations to carry out thc purposes of this 
subparagraph. 

(4) A plan shall be treated as not meeting tlie requiiemenfs of 
paragraph (1) unless it provides that any employee who has safisfied 
the minimum age and service requirements specified in such para- 
graph, and who is otherwise entitled to participate in the, plan, com- 
mences participation in the plan no later than the earlier o f 

(A) the first day of the first plan year beginning after the date 
on which such employee satisfied such requirements, or 

(B) the date 6 months after the date on which he satisfied such 
requirements, 
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unless such employee was separated from tlie service b& f&rre the date 
referred to in subparagraph (A) or (8), ivhiclrever is a»plicahle. 

(b) (1) Except as otherwise provided in paragraphs (2), (8), and 
(4) & 

all years of service with the employer or employers maintaining 
the plan shall be taken into account in computing the period of service 
for purposes of subsection (a) (1). 

(2) In the case of any employee who has any 1-year break in service 
(as defined in section 201(b) (3) (A) ) under the plan to which tlie 
service requirements of clause (i) of subsection (a) (1) (Il) apply, if 
such employee has not satisfied such requirements, service before such 
break shall not be required to be taken iiito account. 

(8) In computing an employee's»er iod of sei vice for purposes of 
subsection (a) (1) in the case of any participant who has any 1-year 
break in service (as defined in section 20, '1(b) (, 'I) (A) ), service before 
such break shall not, be required to be taken int&& account under the 
plan until he has completed a y&. ar of sei vice ('as &lefined in subsection 
(a) (8) ) after his return. 

(4) In the case of an employee who &loes not hiive any noiiforfeit- 
able right to an accrued benefit derived from employer contributions, 
years of service ivith the employer or employers maintaining the plan 
before a break in service shall not be required to be taken into account 
in cornputingr the period of service for purpos& s of subsection (a) (1) 
if the number of consecutive 1-year breaks in service equals or exceeds 
the aggregate number of such years of service before such break. Such 
aggr egate number of years of service before such break shall be deemed 
not to include any years of service not required to be, taken into 
account under this paragraph by reason of airy prior break in service. 

MINIMT M VESTIN&" ST. &XD 4RDS 

SEc. 20, '1. (a) Each pension plan sliall »i'ovi&le that an employee's 
right to his iiormal retirement benefit is nonforfeitable up&m the attain- 
nient of nor inal retirement age and in addition shall satisfy the 
requirernerits of paragraphs (1) and (2) of this subse& tion. 

(1) A plan satisfies the requirements of this para&graph if an 
employe&'s ri«hts in his accrued ben& fit &lerived from his oivn 
coiitrib»t io«s are nonforfeitable. 

(2) A plan satisfies tlie requirenrerrts of this liar agi;ipli if it 
satisfies th&, requirements of subpar i&grr a»h (A), (8), or (C). 

(A) A plan satisfies the requirements of this subparagraph 
if aii emplovee ivho has at least 10 veai s of servi& e has a. non- 
forfeitable riglit to 100 per'& ent of his accrued benefit derived 
f rorri employer contributions. 

(11) A plan siitisfies the i equir'e»rents oi this siibparagraph 
if an emplovee who has corripleted at least o years of service 
li;is a, iionfoifeitable right to a per&'. entage of his a& crued 
benefit derived from employer contributions which percentage 
is not less t]ran the percenta«e determined under the folloiv- 
ing table: 

Years of service: 
5 
6 
7 
8 
9 
10 
11 
12 
18 
14 
15 or more 

Sec. 203. (a) (2) (B) 

5 eater&eatable 
pereer&tar;e 

25 
80 
85 
40 
45 
50 
60 
70 
80 
90 

100. 
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(C) (i) A plan satisiwes the requirements of this subpara 
graph if a participant who is not separated from the service, 
who has completed at least 5 years of service, and with respect 
to whom the suin of his age and years of service equals or 
exceeds 45, has a nonforfeitable right to a percentage of his 
accrued benefit derived from employer contributions deter- 
mined under the following table: 

and suin of age 
If years of service and service then the nonforfeit- 
equal or exceed— equals or exceeds— able percentage is— 

5 45 50 
6 47 

49 70 
8 51 80 
9 59 90 

10 o5 100. 

(ii) Xotwithstanding clause (i), a plan shall not be treated 
as satisfying the requirements of this subparagraph unless any 
participant who has completed at, least 10 years of service has a 
nonforfeitable right to not less than 50 percent of his accrued 
benefit derived from employer contributions and to not less than 
an additional 10 percent for each additional year of' service there- 

afterr. 

(3) (A) A. right to an accrued benefit derived from employer con- 
tributions shall not be treated as forfeitable solely because the plan 
provides that it is not payable if the participant dies (except in the 
case of a survivor annuity which is payable as provided in section 205) . 

(8) A. right to an accrued benefit derived from employer con- 
tributions shall not be treated as forfeitable solely because the plan 
provides that the payment of benefits is suspended for such period as 
the employee is employed, subsequent to the commencement of pay- 
ment of such benefits- 

(i) in the case of a plan other than a multiemployer plan. by 
an employer who maintains the plan under which such benefits 
were being paid; and 

(ii) in the case of a multiemployer plan, in the same industry, 
in the same trade or craft, and the same geographic area covered 
by the plan, as when such benefits commenced. 

The Secretary shall prescribe such regulations as may be necessary to 
carry out the purposes of this subparagraph, including regulations 
with respect to the meaning of the term "employed". 

(C) A. right, to an accrued benefit derived from employer contribu- 
tions shall not be treated as forfeitable solely because plan amend- 
ments inay be given retroactive application as provicled in section 802(c)(8). 

(D) (i) A right to an accrued benefit derived from employer con- tributions shall not be treated as forfeitable solely becauPse the plan provides that, in the case of a participant who does not have a non- forfeitable right to at least 50 percent, of his accrued benefit derived from employer contributions, such accrued benefit may be forfeited on account of the withdrawal by the participant of any amount attributable to the benefit derived from mandatory contributions (as defined in the last sentence of section 204(c) (2) (C)) made b such participant. 
(ii) Clause (i) shall not apply to a plan unless the plan provides that any accrued benefit forfeited under a plan provision described in such clause shall be restored upon repayment by the participant of the full amount of the withdrawal described in such clause plus, in the case of a defined benefit plan, interest. . Such interest shall be computed on such ainount at the rate determined for purposes of section 204(c) (2) (C) (if such subsection applies) on the date of such 
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repayment (computed annually from the date of such withdrawal). 
In the case of a defined contribution plan the plan provision required 
under this clause may provide that such repayment must be made 
before the participant has any 1-year break in service commencing 
after the withdrawal. 

(iii) In the case of accrued benefits derived from employer con- 
tributions which accrued before the date of the enactment of this 
Act, a right to such accrued benefit derived from employer contribu- 
tions shall not be treated as forfeitable solely because the plan provides that an amount of such accrued benefit may be forfeited on acco&uit of the withdrawal by the participant of an amount attributable to the benefit derived from inandatory contributions, made by such 
participant before the date of the enactment of this Act i f such amount forfeited is proportional to such amount withdrawn. This clause shall not apply to any plan to which any mandatory contribution is made after the date of the enactment of this Act. The Secretary of the 
Treasury shall prescribe such regulations as may be necessary to carry out the purposes of this clause. 

(iv) For purposes of this subparagraph, in the case of any class-year 
plan, a withdrawal of employee contributions shall be treated as a withdrawal of such contributions on a plan vear by plan year b isis in succeeding order of time. 

(v) CROSS REEERENCE. — 
For nonforfeitably where the employee has a nonforfeitable right to at least 50 percent of his accrued benetlt, see section 206(c). 

(b) (1) In computing the period of service under the plan for pur- poses of determining the nonforfeitable percentage under subsection (a) (2), all of an employee's years of service with the employer or 
employers maintaining the plan shall be taken into account, except that the following may be disregarded: 

(A) years of service before age 22, except that in the case of a plan which does not satisfy subparagraph (A) or (8 ) ot subsec- tion (a) (2), the plan may not disregard any such year of service during which the eniployee was a particip" nt; (8) years of service during a period for which the employee declined to contribute to a plan requiring employee contributions, 
(C) years of service with an employer during any period for which the employer did not maintain the plan or a predecessor 

plan, defined by the Secretary of the Treasury; 
(D) service not required to be taken into account under para- 

graph (;~); 
(E) years of sei vice before January 1, 1971, unless the employee has had at least 8 years of service after December 81, 1970; and (F) years of service before this part first applies to the plan if such service would have been disregarded under the rules of the plan with regard to breaks in service, as in efFect on the applicable date. 

(2) (A) For purposes of this section, except as provided in subpara- 
graph (C), the term "year of service" means a calendar year, plan year, or other 12-consecutive month period designated by the plan (and not prohibited under regulations prescribed by the Secretary) during which the participant has completed 1, 000 hours of service. 

(B) For purposes of this section, the term "hour of service" has the. meaning provided by section 202(a) (8) (C). 
(C) In the case of any seasonal industry where the customary period of employment is less than 1, 000 hours during a calendar year, the term "year of service" shall be such period as determined under regula- tions of the Secretary. 
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(D) For purposes of this section, in the case of any maritime indus- 

try, 125 days of service shall be treated as 1, 000 hours of service. The 

Secretary may prescribe regulations to carry out the purposes of this 

subparagraph. 
(3) (A) Ivor purposes of this paragraph, the term "1-year break in 

s«rvice" means a calendar. y&ar, pla» year, or other 12-consecutive- 

month period designated by tlie plaii (;ind not prohibit&. 'd unde& r«gu- 

lations prescribed by the Secretary) during which the participant has 

not completed more than 500 1iours of service. 

(8) Ivor purposes of paragraph (1), in the case of any employee 

who has any 1-year break in service, years of service before such break 

shall not be required to be taken into account until he has completed a 

year of service after his return. 
(C) Ivor purposes of paragraph (1), in the case of a»y participant 

in an i»&lividiial account plan or an i»sured defined benefit plan which 

satisfies the requirements of subsection 204(b) (1) (I") &vho has any 
1-year break in service, years of service after such break shall not be 

required. to be tal&en i»to accouiit for purposes of d«termi»iiig the»on- 
forfeitable peicentage of his accrued benefit derived froin employer 
contributions which accr»ed before sucli break. 

(D) I"oi purposes of paragrapli (1), in the case of a participant 
who, under the plan, does not have any nonforfeitable right to an 
accrued benefit derived from employer contributions, years of service 
before a»y 1-year break in service shall not be required to be tak«ii into 
account if the»»mber of consecutive 1-year breal s i» scr vice equals 
or exceeds tlie aggregate number of surli years of sei vice prioi to such 
break. Such aggiegate»umber of years of service before sucli break 
shall be deemed not to include any years of service»ot r& quired to be 
taken into account under this subparagraph 1&y r& »son of a»y prior 
break in service. 

(4) Cross Rzrzrzxoiis. — 
(A) For definitions of "accrued benefit" and "normal retirement age", 

see sections 3 (23) and (24). 
(8) For eifect of certain cash out distributions, see section 204(d)(1). 

(c) (1) (A. ) A. plan amendment cha»gi»g any vesting schedule under 
tlie plan shall be treated as»ot satisfying the requirements of sub- 
section (a) (2) if the nonforfeitable percentage of the accrued benefit 
derived from employer contributions (determined as of the later of 
the date s»cli ame»&lment is adopted& or tlie date sucli arne»dine»t 
becomes efi'ective) of any employee who is a participant in the plan is 
lrss tlia» such iionforfeitable percentage comput«d und«r the plan 
witliout i egard to such amendment. 

(8) A plan arne&idinent changing any vesting schedule under the 
1&lan slial1 be tr&'ated as not satisfying' tlie requir& inc»ts of subsection 
(a) (2)»»less «ach participant having not l«ss tliaii 5 years of service 
is permitted to elect, within a reasonable period after adoption of 
such amendrne»t. to liave his no»forfeitable percentage computed 
under the plan &vithout regai d to such amendment. 

(2) Subsection (a) shall not apply to benefits whicli niay»ot be 
provided for designated employees in the event of early tei ruination 
of th«pla»»ndei provisions of the pla» adopted puis»ant, to regiila- 
tions pr«scribed by the Se&»etary of the Tieasury to preclude the 
discrimination prohibited by section 401(a) (4) of tlie Internal Reve- 
&inc Code of 1954. 

(8) 'Ihe requirements of subsection (a) (2) shall be d«em«d to be 
satis'fied in the case of a class year plan if such plan provides that 
100 percent of each employee's right to or derived from the contribu- 
tions of the employer on his behalf with r«spect to anv plan vear are 
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nonforfeitable not later than the end of the 5th plan year following 
the plan year for which such contributions were made. For purposes 
of this part, the term "class year plan" means a profit sharing, stock 
bonus, or money purchase plan which provides for the separate non- 
forfeitability of employees' rights to or derived from the contributions 
for each plan year. 

(d) A pension plan may allow for nonforfeitable benefits after a 
lesser period and in greater amounts than are required by this part. 

BENEFIT ACCRUAL REQUIREMENTS 

SEc. 204. (a) Each pension plan shall satisfy the requirements of 
subsection (b) (2), and in the case of a defined benefit plan shall also 
satisfy the requirements of subsection (b) (1). 

(b) (1) (A) A defined benefit plan satisfies the requirements of this 
paragraph if the accrued benefit to which each participant is entitled 
upon his separation from the service is not less than- 

(i) 3 percent of the normal retirement, benefit to which he would 
be entitled at the normal retirement age if he commenced partic- 
ipation at the earliest possible entry age under the plan and served 
continuously until the earlier of age 65 or the normal retirement 
age specified under the plan, multiplied by 

(ii) the number of years (not in excess of 33I/3) of his partic- 
ipation in the plan. 

In the case of a plan providing retirement benefits based on compensa- 
tion during any period, the normal retirement benefit to which a par- 
ticipant would be entitled shall be determined as if he continued to 
earn annually the average rate of compensation which he earned dur- 
ing consecutIve years of service, not in excess of 10, for which his 
compensation was the highest. For purposes of this suparagraph, 
social security benefits and all other relevant factors used to compute 
benefits shall be treated as remaining constant as of the current year 
f' or all years after s»ch current year. 

(B) A defined benefit plan satisfies the requirements of this para- 
graph of a particular plan year if under the plan the accrued benefit 
payable at the normal retirement age is equal to the normal retire- 
ment, benefit and the annual rate at which any individual who is or 
could be a participant can accrue the retirement benefits payable at 
normal retirement age under the plan for any later plan year is not 
more than 133I/s percent of the annual rate at which he can accrue 
benefits for any plan year beginning on or after such particular plan 
year and before such later plan year. For purposes of this sub- 
paragraph— 

(I) any amendment to the plan which is in efFect for the cur- 
rent year shall be treated as in eff'ect for all other plan years; 

(ii) any change in an accrual rate which does not apply to 
any individual who is or could be a participant in the current 
year shall be disregarded; 

(iii) the fact that benefits under the plan may be payable to 
certain employees before normal retirement age shall be disre- 
garded; and 

(iv) social security benefits and all other relevant factors used 
to compute benefits shall be treated as remaining constant as of 
the current year for all years after the current year. 

(C) A defined benefit plan satisfies the requirements of this para- 
graph if the accrued benefit to which any participant is entitled upon 
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his separation from the service is not less than a fractiurr of the annual 

benefit commencing at normal retirement age to which he would be 

entitled under the plan as in efFect on the date of his separation if 
he continued to earn annually until normal retirement age the same 

rate of compensation upon which his normal retirement benefit woukl 

be computed under the plan, determined as if he had attained norma 

retirement age on the date any such determination is made (but 

taking into account no more than the 10 vears of service immedi- 

ately preceding his separation from service). Such fraction shall be a 

fraction, not exceeding 1, the numerator of which is the total number 

of his years of participation in the plan (as of the date of his separa- 
tion from the service) and the denominator of which is the total num- 

ber of years he would have participated in the plan if he separated 
from the service at the normal retirement, age. For purposes of this 
subparagraph, social security benefits and all other relevant factors 
used to compute benefits shall be treated as remaining constant as of 
the current year for all years af ter such ciiri ent year. 

(D) Subparagraphs (A), (B), and (C) shall not apply with respect 
to years of participation before the first plan year to which this section 
applies but a defined benefit plan satisfies the requireinents of this sub- 

paragraph with respect to such years of. participation only if the 
accrued benefit of any participant with respect to such years of partic- 
ipation is not less than the greater of- 

(i) his accrued benefit determined under the plan, as in efFect 
from time to time prior to the date of the enactinent of this Act. , 
or 

(ii) an accrued benefit which is not less than one-half of the 
accrued benefit to which such participant would have been entitled 
if subparagraph (A), (B), or (C) applied with respect to such 
years of yarticipation. 

(E) Notwithstanding subparagiaphs (A), (B), and (C) of this 
paragraph, a plan shall not be treated as not satisfying the require- 
ments of this paragraph solely because the accrual of benefits under 
the plan does not become eff'ective until the employee has two continu- 
ous years of service. For purposes of this subparagraph, the term 
"years of service" has the meaning provided by section 209(a) (8) (A) . 

(F) Notwithstanding subparagraphs (A), (B), and (C), a defined 
benefit plan satisfies the requirements of this paragraph if such plan- 

(i) is funded exclusively by the pui «liase of insurance contracts, 
and 

(ii) satisfies the requirements of paragraphs (9) and (3) of 
section 801(b) (relating to certain insurance contract plans), 

but only if an employee's accrued benefit as of any applicable date is 
not less than the cash surrender value his insurance contracts should 
have on such applicable date if the requirements of paragraphs (4), 
(5), and (6) of section 801(b) were satisfied. 

(G) Notwithstanding the preceding subparagraphs, a defined bene- 
fit plan shall be treated as not satisfying the requirements of this 
paragraph if the participant's accrued benefit is reduced on account 
of any increase in his age. or service. The preceding sentence shall not 
apply to benefits under the plan rommencing before benefits payable 
under title II of the Social Security Act which benefits under the 
plan— 

i) do not exceed social security benefits, and 
ii) terminate when such social security benefits commence. 
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(2) A plan satisfies the requirements of this paragraph if— 
(A) in the case of a defined benefit plan, the plan requires sepa- 

rate accounting for the portion of each employee's accrued bene- 
fiit derived from any voluntary employee contributions permitted 
under the plan; and 

(B) in the case of any plan which is not a defined benefit plan, 
the plan requires separate accounting for each employee's accrued 
benefit. 

(8) (A) For purposes of determining an employee's accrued bene- 
fit, the term "year of participation" means a period of service (begin- 
ning at the earliest date on which the employee is a participant in the 
plan and which is included in a period of service required to be taken 
mto account under section 202(b) ) as determined under regulations 
prescribed by the Secretary which provide for the calculation of such 
period on any reasonable and consistent basis. 

(B) For purposes of this paragraph, except as provided in sub- 
paragraph (C), in the case of any employee whose customary employ- 
ment is less than full time, the calculation of such employee's service 
on any basis which provides less than a ratable portion of the accrued 
benefit to ivhich he would be entitled under the plan if. his customary 
employment were full time shall not be treated as made on a reason- 
able and consistent basis. 

(C) For purposes of this paragraph, in the case of any employee 
whose service is less than 1, 000 hours during any calendar year, plan 
year or other 12-consecutive-month period designated by the plan 
(and not proliibited under regulations prescribed by the Secretary) 
the calculation of his period of service shall not be treated as not made 
on a reasonable and consistent basis merely because such service is not 
taken into account. 

(D) In the case of any seasonal industry where the custoniary 
period of employment is less than 1, 000 hours d!iring a calendar year, 
the tern! "year of participation" shall be such period as determined 
under regulations prescribed by the Secretary. 

(E) For purposes of this subsection in the case of any znaritime 
industry, 125 days of service shall be treated as a year of participation. 
The Secretary may prescribe regulations to carry o»t the purposes of 
this subparagraph. 

(c) (1) For purposes of this section and section 208 an employee's 
accrued benefit derived from employer contributions as of any appli- 
cable date is the excess (if any) of the accrued benefit, for such employee 
as of such applicable date over the accrued benefit derived from 
contributions made by such employee as of such date. 

(2) (A) In the case of a plan other than a defined benefit plan, the 
accrued benefit derived from contributions made by an employee as of 
any applicable date is- 

(i) except as provided in clause (ii), the balance of the employ- 
ee's separate account consisting only of his contributions and the 
income, expenses, gains, and losses attributable thereto, or 

(ii) if a separate account is not maintained with respect to an 
employee's contributions under such a plan, the amount which 
bears the same ratio to his total accrued benefit as the total amount 
of the employee's contributions (less withdrawals) bears to the 
s»m of such contributions and the contributions made on his 
behalf by the employer (less withdrawals). 

(B) (i) In the case of a defined benefit plan pro. iding an annual 
benefit in the form of a single life annuity (without ancillary benefits) 
commencing at normal retirement age, the accrued benefit derived f rom 
contributions made by an employee as of any applicable date is the 
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annual benefit equal to the employee's accumulated contributions multi 

plied by the appropriate conversion factor. 
(ii) For pur oses of clause (i), the term "appropriate conversion 

factor" means tlie factor necessary to convert an amount equal to the 

1 t d ontributions to a sin~le life annuity (without ancillary 

benefits) commencing at normal retirement age and shall be p be 10 ercent 

for a normal retirement age of 65 years. For other normal retirement 

ages the conversion factor shall be determined in accordance wit i reg- 

ulations prescribed by the Secretary of the Treasury or his delegate. 

(C) For purposes of this subsection, the term "accumulated contri- 

butions" means the total of- 
(i) all mandatory contributions made by the employee, 

(ii) interest (if any) under the plan to the encl of the last plan 

year to which section 203 (a) (2) does not apply (by reason of the 

applicable effective date), and 
(iii) interest on the sum of the aniounts determined under 

clauses (i) and (ii) compounded annually at the rate of 5 percent 
per an»urn from the beginning of the first plan year to which 
section 208(a) (2) applies (by~reason of the applicable effective 
date) to the date upon which the employee would attain normal 
retirement age. 

For purposes of this subparagraph, the term "mandatory contribu- 
tions" means amounts contributed to the plan by the employee which 
are required as a condition of employment, as a condition of partici- 
pation in such plan, or as a condition of obtaining benefits under the 
plan attributable to employer contributions. 

(D) The Secretary of the Treasury is authorized to adjust by regu- 
lation the conversion factor described in subparagraph (B), the rate 
of interest described in clause (iii) of subparagraph (('), or both, from 
time to time as he may deem necessary. The rate of interest shall bear 
the relationship to 5 percent which the Secretai-y of the Treasury 
determines to be comparable to the relationship which the long-term 
money rates and investment yields for the last period of 10 calendar 

4 
ears ending at least 12 months before the beginning of the plan year 
ear to the long-term money rates and investment yields for the 

10-calendar year period 1964 through 1978. No such adjustment shall be 
effective for a plan year beginning before the expiration of 1 year 
after such adj»stment is determined and pub'. ished. 

(E) The accrued benefit derived from emp]oyee contributions shall 
»nt exceed the greater of- 

(i) the amp]oyee s acci »ed benefit »nder the plan, or 
(ii) tlie accrued benefit derived from employee contributions 

determined as though the amounts ca]cu]ated under clauses (ii) 
anil (iii) of subparagraph (C) were zero. 

(, ')) For purposes of this section, in the case of any defined lienefit 
])]an, if an e»ip]oyee's accrued benefit is to be deterniiiied as iui aino»nt 
other than an annual benefit, &ommcncing at norinal ietiiemcnt age, 
or if the accrued benefit derived from contributions made by an 
employee is to be determined with respect to a benefit, other than an 
annual benefi in the forin of a single life annuity (witho»t ancillary 
I icnefits) commencing at normal retirement age, the employee's accrued 
benefit. , or the accrued benefits derived froin contributions made by 
an employee, as the case may be, shall be the actuaiia] equivalent of 
s»ch ]&enefit or a&no»nt determined under paragraph (1) or (2). 

(4) In the case of a defined benefit plan which permits voluntary 
employee contributions, the portion of an emp]oyee's accr»ed benefit 
derived from such contributions shall be treated as an accrued beiiefit 
derived from employee contrib»tions u»der a plan otiier tha» a defined 
benefit plan. 
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(d) Notwithstanding section 208(b) (1), for purposes of determin- 
ing the employee's accrued benefit under the plan, the plan i»ay disi e- 
gard service performed by the employee with respect to which he has 
received— 

(1) a distribution of the present vahie of his entire nonfor- 
feitable benefit if such distribution was in an amount, (not inore 
than $1, 750) permitted under regulations prescribed by the Sec- 
retary of the Treasury, or 

(2) a distribution of the present value of his nonforfeitable 
benefit attributable to such service which he elected to receive. 

Paragraph (1) shall apply only if such distribution was made on 
terinination of tlie employee's participation in ihe plan. Paragrapli 
(2) shall apply only if such distribution was made on termination 
of the employee's participation in the plan or under siich othei cir- 
cumstances as may be provided under reg»lations piescrib&d by tlie 
Secretary of the Treasury. 

(e) For purposes of deterinining the employee's accrued benefit, 
the plan shall not disregard service as provided in subsection (d) 
unless the plan provides an opportunity for the participant to repay 
the full amount of a distribution described in subsection (d) with, 
in the case of a defined benefit plan, interest at the rate determined 
for purposes of subsection (c) (2) (C) and provides that upon such 
repayment the employee's accrued benefit shall be recomputed by 
taking into account service so disregarded. This subsection shall apply 
only in the case of a participant who— 

(1) received such a distribution in any plan year to wliich this 
section applies, which distribution was less than tlie present val»e 
of his accrued benefit, 

(2) resumes employment covered under the plan, and 
(3) repays the full amount of such distribution witli, in the 

case of a defiiied benefit plan, interest at the rate detei niined for 
purposes of subsection (c) (2) (C). 

In tlie case of a. defined contribution plan, the plan provision req»ireil 
under this s»bsection may piovide that s»ch repayment must be 
made before the participant has any 1-year l&reak ni sei vice com- 
niencing after such withdrawal. 

(f) For the purposes of this part, , an employer shall be treated as 
riiaintaining a plan if any employee of such employe& accmies benefits 
under such plan by reason of service with such employer. 

(g) The accr»e&l benefit of a participant under a plan may not, be 

decreased by an amendment of the plan, other than a» 'Imendment 

described in section 802(c) (8). 
(h) CROSS HEFERENCE. — 

For special rules relating to class year plans and plan provisions 
adopted to preclude discrimination, see sections 203(c) (2) and (3). 

, IOIN'I' ANI) SURVIVOII . ANNI ITY BKQIIIBKMFN'I' 

SEO. 205. (a) If a pension plan provides for the payi»c»t of bc»eiiis 
in the for»i of an an»»ity, siich phin shall pi'ovide foi the payincnt nf 
annuity benefits in a form lisvi»g the cA'&ct nf n q»alified joint and 
Sill'vivor ailillllty. 

(b) In the case of a plan which provides for the payme»t, of benefits 
before the normal retireinent a«e as defined i» s& etio» 8(24). the plan 
is not, required to provide for the payment, of a»n»tty bc»efits in a 

form havmg the effect of a qualified joint and survivor annuity during 
the period beginning on the date on wliich the eml&loyee enters into 
the plan as a participant and ending on the later of— 

(1) the date the employee reaches the earliest retirement age, 
or 
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(9) the first, day of the 190th month beginning before the date 
on which the employee reaches normal retirement rlge 

(c) (1) A plan described in subsection (b) does not mel t the require 
ments of subsection (R) unless, under the plan, a participa»t has a 
reasonable period in which he may elect the qualified joint. Rnd sur- 
vivor annuity form with respect to the period beginning on the date 
on which the period described in subsection (b) ends and ending on 
the date on which he reaches»or r»RI retire»lent Rge if he conti»ues liis 

employment during that pelioc1. 
(9) A plan does not, meet, the n quireme»ts of this subsection»»less, 

in the case of such election, the payments under the survivor annuity 
are not less than the payinents which would have beell made under the 
joint annuity to which the participant would have been entitled if ]u 
had made an election under this subsection immediately prior to his 
retirement and if his retirement had occurred on the date immediately 
preceding the date of his death and within the period withirl which 
an election can be made. 

(d) A plan shall not be treated as not satisfyi»g the requiieme»ts 
of this section solely because the spouse of the participa»t is not 
entitled to receive a survivor annuity (whether or not an election has 
been made under subsection (c) ) unless the participant R»d his spouse 
have been married throughout the 1-year period ending on the date 
of such participant's d ath. 

(e) A plan shall not be treated as satisfying the requireme»ts of 
this section unless, under the plan, each participant has a reaso»able 
period (as prescribed by the Secretary of' the Treasury by reg»la- 
tions) before the annuity starting date during lvhich he may clrct. 
in writing (after having received a written explanation of the ten»s 
and conditions of the joint and survivor annuity Rnd the effect, of 
an election under this subsection) not to take such joint Rnd survivor 
annuity. 

(f) A plan shall not be treated as not satisfying the require»rents 
of' this section solely because, under the plan there is a provision that 
any el"ction under subsection (c) or (e), and any revocation of Rny 
such election, does not beconie efi'ectil e (or ceases to be effective) if 
the participant dies within a period (not in excess of o years) begin- 
ring on the date of such election or revocation, as the case may b . 
The preceding sentence does not apply unless the plan provisio» 
described in the preceding sentence also provides that such all election 
or revocation will be given eHect in any case in which— 

(1) the participant dies from accidental causes, 
(9) a failure to give efi'ect to the election or revocation would deprive the participant's survivor of a survivor annuity. R»d 
(3) such election or revocation is made before such accident occurred. 

(g) For purposes of this section: 
(1) The term "annuity starting date" mea»s the first dav of the first period for which an amount is received as Rs an R»unity (whether by reason of retirement or by reason f d' b'1' 

) . (p) Tlie term earliest retirement age" means the earliest date on 11. hlch under the plan, the participant could elect to receive retirement benefits. 
(8) The term "qualified joint and survivor annuity" 

annuity tor the life of the participant with a surv' . 
nnui y means an 

R sul'vrvol' 
annuity fol the life of his spouse which is not less tllan one-half' of, oi greater than, the amount of the annuity payable during the joint lives of the participant and his spouse and which is the actularial equivalent of a single annuity for the life of the participant. 

32 Sec. 205. (b)(2', 
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(h) For the purposes of this section, a plan may take into account 
in any equitable fashion (as determined by the Secretary of the 
Treasury) any increased costs resulting from providing joint and 
survivor annuity benefits under an election made under subsection (c). 

(i) This section shall apply only if— 
(1) the annuity starting date did not occur before the effective 

date of this section, and 
(9) the participant was an active participant in the plan on or 

after such efFective date. 

OTHER PROVISIONS RELATING To FORM AND PA%MENT OF BENEFITS 

SEG. o06. (a) Each pension plan shall provide that unless the par- 
ticipant otherwise elects, the payment of benefits under the plan to 
the participant shall begin not later than the 60th day after the latest 
of the close of the plan year in which— 

(1) the date on which the participant attains the earlier of 
age 65 or the normal retirement age specified under the plan, 

(2) occurs the 10th anniversary of the year in which the 
participant commenced paiticipation in the plan, or 

(8) the participant terminates his service with the employer. 
In the case of a plan which provides for the payment of an early 
retirement benefit, such plan shall provide that a participant who 
satisfied the service requirements for such early retirement benefit, 
but separated from the service (with any nonforfeitable right to an 
accrued benefit) before satisfying the age requirement for such early 
retirement benefit, is entitled upon satisfaction of such age requirement 
to receive a benefit not less than the benefit to which hc should be 
entitled at the normal retiivment age, actuarially reduced under 
regulations prescribed by the Secretary of the Treasury. 

(b) If— 
(1) a participant or beneficiary is receiving benefits under a 

pension plan, or 
(o) a participant is separated froin the service and has non- 

forfeitable rights to benefits, 
a plan may not decrease benefits of such a participant by reason of 
any increase in the benefit levels payable under title II of the Social 
Security Act or the Railroad Retirement Act of 1987, or any increase 
in the wage base under such title II, if such increase takes place 
after the date of the enactment of this Act or (if later) the earlier 
of the date of first entitlement of such benefits or the date of such 
separation. 

(c) No pension plan may provide that any part of a participant's 
accrued benefit derived from employer contributions (whether or not 
otherwise nonforfeitable) is forfeitable solely because of withdrawal 
by such participant of any amount attributable to the benefit derived 
from contributions made by such participant. The preceding sentence 
shall not apply (1) to the accrued benefit of any participant unless, at 
the time of such withdrawal, such participant has a nonforfeitable 
right to at least 50 percent of such accrued benefit, or (2) to the extent 
that an accrued benefit is permitted to be forfeited in accordance with 
section 908(a) (8) (D) (iii). 

(d) (1 ) Each pension plan shall provide that benefit provided under 
the plan may not be assigned or alienated. 

(9) For the purposes of paragraph (1) of this subsection, there 
shall not be taken into account any voluntary and revocable assign- 
ment of not to exceed 10 percent of any benefit payment, or of any 
irrevocable assignment or alienation of benefits executed before the 
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date of enactment of this Act. The preceding sentence sliall not apIily 

to any assignment or alienation made for thc purposes of defraymg 

plan administration costs. For purposes of this paragraph a loan made 

to a participant or beneficiary shall not be treated as an assignment or 
alienation if such loan is secured by the participant's accrued non- 

forfeitable benefit and is exempt from the tax imposed by section 4975 

of the Internal Revenue Code of 1954 (relating to tax on prohibited 
transactions) by reason of section 4975(d) (I ) of such Code. 

TEMPORARY VAIIIANCES FROM CERTAIN VESTING REQUIREMENTS 

SEc. 207. In the case, ot any plan Inaintained on January 1, 1974, if, 
not later than 2 years after the date of enactment of this Act, the 
administrator petitions the Secretary, the Secretary Inay prescribe an 
alternate method which shall be treated as satisfying the requirements 
of section 203(a) (2) or 204(b) (1) (other than subparagraph (D) 
thereof) or both for a period of not more than 4 years. The Secretary 
may prescribe such alternate method only when he finds that— 

(1) the application of such requirements would increase the 
costs of the plan to such an extent that there would result a sub- 
stantial risk to the voluntary continuation of the plan or a sub- 
stantial cuitailment of benefit levels or the levels of employees' 
compensation, 

(2) the application of such requirements or discontinuance of 
the plan would be adverse to the interests of plan participants in 
the aggregate, and 

(8) a w~aiver or extension of time granted under section 808 or 
804 of this Act would be inadequate. 

In the case of any plan with respect to which an alternate method has 
been pres" ribed under the preceding provisions of this subsection for a 
period of not more than 4 yea. rs, if, not later than 1 year before the 
expiration nf such period, the administrator petitions the Secretary 
for an extension of such alternate method, and the Secretary makes 
the findings required by the preceding sentence, such alternate method 
may be extended for not inore than 3 years. 

MERGERS AND CQNsoLIDATIoNs oF PLANS GR TRANsFERs oF PLAN A. ssETs 

SEC. 208. A pension plan may not merge or consolidate with, or 
transfer its assets or liabilities to, any other plan after the date of 
the enactment of this Act, unless each participant in the plan would 
(if the plan then terminated) receive a benefit immediately after the 
merger, consolidation, or transfer which is equal to or greater than 
the benefit he would have been entitled to receive immediately before 
the merger, consolidation, or transfer (if the plan had then termi- 
nated). This paragraph shall apply in the case of a multiemployer 
plan only to the extent determined by the Pension Benefit Guaranty 
Corporation. 

KECORDKEKPING AND REPORTING REQTJIREMENTS 

SEc. 209. (a) (1) Except as provided by paragraph (2) every 
employer shall, in accordance with regulations prescribed by the Sec. — 

retary, maintain records with respect to each of his employees suf- 
ficient to determine the benefits due or which may become due to such 
employees. The plan administrator shall make a report, in such manner 
and at such time as may be provided in regulations prescribed by the 
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Secretary, to each employee who is a participant under the plan and 
who— 

(A) requests such report, in such manner and at such time 
as may be provided in such regulations, 

(B) terminates his service with the employer, or 
(C) has a 1-year breal- in service (as defined in section 203 

(b) (') (A) ). 
The employer shall furnish to the plan administrator the information 
necessary for the administrator to make the leports required by the 
preceding sentence. Not more than one report shall be required under 
subparagraph (A) in any 12-month period. Not more than one report 
shall be required under subparagraph (C) with respect to consecutive 
1-year breaks in service. The report required under this paragraph 
shall be suScient to inform the employee of his accrued benefits under 
the plan and the percentage of suc, l benefits which are nonforfeitable 
under the plan. 

(2) If more than one employer adopts a plan, each such employer 
shall, in accordance with regulations prescribed by the Secretary, 
furnish to the plan administrator the information necessary for the 
administrator to maintain the records and make the reports required 
by paragraph (1). Such administrator shall maintain the records and, 
to the extent provided under regulations prescribed by the Secretary, 
make the reports, required by paragraph (1). 

(b) If any person who is required& under subsection (a), to furnish 
information or maintain records for any plan year fails to comply 
with such requirement, he shall pay to the Secretary a civil penalty 
of $10 for each employee with respect to whom such failure occurs, 
unless it is shown that such failure is due to reasonable cause. 

Pl ANS MAIN'rAINED BY MORE THAN ONE EMPLOYER, PREDEOESSOR PLANS) 
AND EMPLOYER GROTiPS 

SEO. 210. (a) Notwithstanding any other provision of this part or 
part 8, the following provisions of this subsection shall apply to a 
plan maintained by more than one employer: 

(1) Section 202 shall be applied as if all employees of each of 
the employers were employed by a single employer. 

(2) Sections 208 an d 204 shall be applied as i f all such employers 
constituted a single employer, except that the application of any 
rules with respect to breaks in service shall be made under regula- 
tions prescribed by the Secretary. 

(8) The minimum funding standard provided by section 802 
shall be determined as if all participants in the plan were employed 
by a single employer. 

(b) For purposes of this part and part 8— 
(1) in any case in which the employer maintains a plan of a 

predecessor employer, service for such predecessor shall be treated 
as service for the employer. , and 

(2) in anv case in which the employer maintains a plan which 
is not the pfan maintained by a predecessor employer, service for 
such predecessor shall, to the extent provided in regulations pre- 
scribed by the Secretary of the Treasury, be treated as service for 
the employer. 

(c) For purposes of sections 202, 208, and 204, all employees of all 
corporations which are members of a controlled group of corporations 
(within the meaning of section 1503 (a) of the Internal Revenue Code, 
of 1954, determined without regard to section 1563 (a) (4) and (e) (8) 
(C) of such code) shall be treated as employed by a single employer. 

Sec. 210. (c) 
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9'ith respect to a plan adopted by more than one such corporation, the 

minimum funding standard of section 302 shall be determined as if 
all such employers were a single employer, and allocated to each 

employer in accordance with regulations prescribed by the Secretary 

of the Treasury. 
(d) For purposes of sections 202, 203, and 204, under regulations 

prescribed by the Secretary of the Treasury, all employees of trades 

or businesses (whether or not incorporated) which are under common 

control shall be treated as employed by a single employer. The regula- 

tions prescribed under this subsection shall be based on principles 

similar to the principles which apply in the case of subsection (c) . 

EFFECTIVE DATES 

SEc. 211. (a) Except as otherwise provided in this section, this part 
shall apply In the case of plan years beginning after the date of the 
enactment of this Act. 

(b) (1) Except as otherwise provided in subsection (d), sections 
205, 206(d), and 208 shall apply with respect to plan years beginning 
after December 81, 1975. 

(2) Except as otherwise provided in subsections (c) and (d) in the 
case of a plan in existence on January 1, 1974. this part shall apply 
in the case of plan years beginning after December 81, 1075. 

(c) (1) In the case of a plan maintained on January 1, 1974, pursu- 
ant to one or more agreements which the Secretary finds to be collec- 
tive bargaining agreements between einployee organizations and one 
or more employers, no plan shall be treated as not meeting the require- 
ments of sections 204 and 205 solely by reason of a supplementary or 
special plan provision (within the meaning of paragraph (2) ) for any 
plan year before the year which begins after the earlier of— 

(A) the date on which the la~st of such agreements relating to 
the plan terminates (determined without regard to any extension 
thereof agreed to after the date of the enactment of this Act), or 

(8) December 31, 1980. 
For purposes of subparagraph (A) and section 806(c), any plan 
amendinent macle pursuant to a, collective bargaining agreement relat- 
ing to the plan which amends the plan solely to conform to any require- 
ment contained in this Act or the Internal Revenue Code of 1054 
shall not be treated as a termination of such collective bargaining 
agreeinent. This paragraph shall not apply unless the Secretary deter- 
mines that the participation and vesting rules in efFect on the daCe of 
enactment of this Act are not less favorable to participants, in the 
aggregate, than the rules provided under sections 202, 203, and 204. 

(2) For purposes of paragraph (1), the term "supplementary or 
special plan provision" Ineans any plan provision which— 

(A) provides supplementary benefits, not in excess of one-third 
of the basic benefit, in the form of an annuity for the life of the 
participant, or 

(8) provides that, under a contractual agreement based on 
medical evidence as to the efFects of working in an adverse environ- 
ment for an extended period of time, a participant having 25 
years of service is to be Created as having 60 years of service. 

(6) This subsection shall apply with respect to a plan if (and only 
'&f) the application of this subsection results in a, later efFective date 
for this part than the eiFective date required by subsection (b). 

(d) It the administrator of a plan elects under section 1017(d) of 
this Act to make applicable to a plan year and to all subsequent plan 
years the provisions of the Internal Revenue Code of 1054 relating to 

36 Sec. 210. (d) 
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participation, vesting, funding, and form of benefit, this part shall 

apply to the first plan year to which such election applies and to 
all subsequent plan years. 

(e) (1) No pension plan to which section 202 applies may make effec- 

tive any plan amendment with respect to breaks in service (which 
amendment is made or becomes effective after January 1, 1974, and 
be fore the date on which section 209 first becomes eA'ective with respect 
to such plan) which provides that any employee's participation in the 
plan would commence at ar. y date later than the later of— 

(A) the date on which his participation would commence under 
the break in service rules of section o02 (b), or 

(B) the date on which his participation would commence under 
the plan as in effect on, January 1, 1974. 

(9) No pension plan to which section 203 applies may make effective 
any plan amendment with respect to breaks in service (which amend- 
ment is made or becomes effective after, January 1, 1974, and before 
the date on which section 208 first becomes effective with respect. to 
such plan) if such amendment provides that the nonforfeitable benefit 
derived from employer contributions to which any employee would be 
entitled is less than the lesser of the nonforfeitable benefit derived 
from employer contributions to which he ivould be entitled under— 

(A) the break in service rules of section o09(b) (8), or 
(B) the plan as in efi'ect on, January 1, 1974. 

Subparagraph (B) shall not apply if the break in service rules under 
the plan would have been in violation of any law or rule of law in 
eRect o», January 1, 1974. 

PART 8 FvNmwo 

coVFRAGF. 

SEc. 801. (a) This part, shall apply to any employee pension benefit 
plan described in sectio» 4-(a), (and not exempted under section 4(b) ), 
other than— 

(1) an employee welfare benefit plan; 
(2) an insurance contract plan des~cribed in subsection (b); 
(8) a plan which is unfunded and is maintained by an employer 

primarily for the purpose of providing deferred compensa- 
tion for a select group of management or highly compensated 
employees; 

(4) (A) a plan which is establishecl and maintained by a society, 
order, or association described in section 501(c) (8) or (9) of the 
Internal Revenue Code of 1954. if no part of the contributions to 
or under such plan are macle by employers of participants in such 
plan; or 

(B) a trust described in section 501(c) (18) of such Code: 
(5) a plan which has not at any time after the date of enact- 

ment of this Act provided for employer contributions; 
(6) an agreement. providing payments to a retired partner or 

deceased partner or a deceased partner's successor in mterest as 
described in section 786 of the Internal Revenue Code of 1954; 

(7) an individual retirement account, or annuity as described 
in section 408(a) of the Internal Revenue. Code of 1954. or a 
retirement bond described in section 409 of such Code: 

(8) an individual account plan (other than a money purchase 
plan) and a defined benefit plan to the extent it is treated as an 
individual account plan (other than a money purchase plan) 
under section 3(85) (B) of this title; or 

(9) an excess benefit plan. 
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(b) For the purposes of paragraph (2) of subsection (a) a, plan is 
an "insurance contract plan ' if— 

(1) the plan is funded exclusively by the purchase of indi- 
vidual insurance contracts, 

2) such contracts provide for level annual premium payments 
to e paid extending not later than the retirement age for each 
individual participating in the plan, and commencing with the 
date the individual became a participant in the pla» (or, in the 
case of an increase in benefits, commencing at the time such 
increase becomes effective), 

(8) benefits provided by the plan are equal to the benefits 
provided under each contract at normal retirement age under the 
plan and are guaranteed by an insurance carrier (licensed under 
the laws of a State to do business with the plan) to the extent, 

preiniums have been paid& 
(4) premiums payable for the plan year, and all prior plan 

years under such contracts have been paid before lapse or tliere 
is reinstatement of the policy, 

(5) no rights under such contracts have been subject to a secu- 
rity interest at any time during the plan year, and 

(6) no policy loans are outstanding at any time during the 
plan year. 

A. plan funded exclusively by the purchase of group insurance con- 
tracts which is deterinined under regulations prescribed by the Sec- 

'retary of the Treasury to have the same characteristics as contracts 
described in the preceding sentence shall be treated as a plan described 
in this subsection. 

MINIMUM FUNDING STANDARDS 

SEG. 802. (a) (1) Every employee pension benefit plan subject to 
this part shall satisfy the minimum funding standard (or the alterna- 
tive minimuin funding standard under section 305) for any plan year 
to which this part applies. A plan to which this part applies shall have 
satisfied the. minimum funding standard for such plan for a plan year 
if as of the end of such plan year the plan does not, have an accumulated 
funding deficiency. 

(2) For the purposes of this part, the term "accumulated funding 
deficiency" means for any plan the excess of the total charges to the 
funding standard account for all plan years (beginning with the first 
plan year to which this part applies) over the total credits to such 
account f' or such years or, if. less, the excess of the total charges to the 
alternative min. 'mum funding standard account for such plan years 
over the total credits to such account for such years. 

(b) (1) Each plan to which this part applies shall establish and 
inaintain a funding standard account. Such account shall be credited 
and charged solely as provided in this section. 

(2) For a plan year, the funding standard account shall be charged 
ivith the, sum of— 

(A. ) the normal cost of the plan for the plan year, 
(B) the amounts necessary to amortize in equal annual install- 

ments (until fully amortized)— 
(i) in the case of a plan in existence on January 1, 1974, the 

unfunded past service, liability under the plan on the first day of the first plan year to ivhich this part applies, over a period of 40 plan years, 
(ii) in the case of a plan which comes into existence after January 1, 1974, the unfunded past service liability under the plan on the first day of the first plan year to which this 

Sec. 301. (b) 
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part applies, over a period of 80 plan years (40 plan years 
in the case of a multiemployer plan), 

(iii) separately, with respect to each plan year, the net in- 
crease (if any) in unfunded past service liability under the 
plan arising from plan amendments adopted in such year, 
over a period of 80 plan years (40 plan years in the case of a 
inultiemployer plan), 

(iv) separately, with respect to each plan year, the net 
experience loss (if any) under the plan, over a period of 15 
lilan years (o0 plan years in the case of a multiemployer 
plan), and 

(v) separately, with respect to each plan year, the net loss 
(if any) resulting from changes in actuarial assumptions 
used under the plan, over a period of 80 plan years, 

(C) the amount necessary to amortize each waived funding 
deficiency (within the meaning of section 808 (c) ) for each prior 
plan year in equal annual installments (until fully amortized) 
over a period of 15 plan years, and 

(D) the amount necessary to amortize in equal annual install- 
ments (until fully amortized) over a period of 5 plan years any 
amount credited to the funding standard account under para- 
graph (3) (D). 

(8) For a plan year, the funding standard account shall be credited 
with the sum of— 

(A) the amount considered contributed by the employer to or 
under the plan for the plan year, 

(B) the amount necessary to amortize in equal annual install- 
ments (until fully amortized)— 

(i) separately, with respect to each plan year, the net 
decrease (if any) in unfunded past service liability under the 
plan arising from plan amendments adopted in such year, 
over a period of 80 plan years (40 plan years in the case of a 
multiemployer plan), 

(ii) separately, with respect, to each plan year, the net 
experience gain (if any) under the plan, over a period of 15 
plan years (20 plan years in the case of a multiemployer 
plan), and 

(iii) separately, with respect to each pla, n year, the net 
gain (if any) resulting from changes in actuarial assump- 
tions used under the plan, over a period of 80 plan years. 

(C) the amount of the waived funding deficiency (within the 
meaning of section 808(c) ) for the plan year, and 

(D) in the case of a plan year for which the accumulated fund- 
ing deficiency is determined under the funding standard account 
if such plan year follows a plan year for which such deficiency was 
determined under the alternative minimum funding standard, the 
excess (if any) of any debit balance in the funding standard 
account (determined without regard to this subparag~raph) over 
any debit balance in the alternative minimum funding standard 
account. 

(4) Under regulations prescribed by the Secretary of the Treasury, 
amounts required to be amortized under paragraph (2) or paragraph 
(8), as the case may be— 

(A) may be combined into one amount under such para- 
graph to be amortized over a period determined on the basis of 
the remaining amortization period for all items entering into such 
combined amount, and 
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(B) may be off'set against amounts required to be amortized 

under the other such paragraph, with the resulting amount to be 

amortized over a period determined on tire haei ~ ot the re~mainin 

amortization periods for all items entering into whichever of the 

two amounts being off'set is the greater. 
(5) The funding standard account (and items therein) shall be 

charged or credited (as determined under regulations prescribed by 
the Secretary of the Treasury) with interest at the appropriate rate 
consistent with the rate or rates of interest used under the plan to 
determine costs. 

(c) (1) For purposes of this part, normal costs, accrued liability, 
past service liabilities, and experienc e gains and losses sha]1 be deter- 
mined under the funding method used to determine costs under the 
plan. 

(2) (A) For purposes of this part, the value of the plan's assets 
shall be determined on the basis of any reasonable actuarial metho«l 
of valuation which takes into account fair market value and which is 
permitted under regulations prescribed by the Secretary of the 
Treasury. 

(B) For purposes of this part, the value of a bond or other evidence 
of indebtedness which is not in defau]t as to principal or interest may, 
at the election of the plan administrator, be determined on an amor- 
tized basis running from initial cost, at puichase to par value at 
maturity or earliest call date. Any election under this subparagraph 
shall be made at such time and ir. such manner as the Secretary of the 
Treasury shall by regulations provide, shall apply to all such evi- 
dences of indebtedness, and may be revoked only ivith the consent of 
the Secretary of the Treasury. 

(3) For purposes of this part, all costs, ]iabilities. rates of inter- 
est, and other facto& s under the plan shall be deter mined on the basis 
of actuarial assumptions and methods which, in the aggregate, are 
reasonable (taking into account the experience of the plan ancl ieason- 
able expectations) and which, in combinaiion, offer the actuary's best 
estimate of anticipated experience under the plan. 

(4) Forpurposesof thissection, if— 
(A) a change in benefits under flic Social Security Act or in 

other retirement benefits created under Federal or State law, or 
(B) a change in the definition of the term "wages" under sec- 

tion 8121 of the Internal Revenue Code of 1954, or a c]tange in 
the amount of such wages taken mto account under regulations 
prescribed for purposes of section 401(a, ) (5) of the Internal Rev- 
enue Code of 1954, 

results in an increase or decrease in accrued liability under a plan, 
such increase or decrease shall be treated as an experience loss or gain. 

(5) If the funding method for a plan is changecl, the new funding 
method shall become the funding method used to determine costs and 
liabilities under the plan only if the change is approved by the Secre- 
tary of the Treasury. If the plan year for a plan is changed, the new 
plan year shall become the plan year for the plan only if the change 
is approved by the. Secretary of the Treasury. 

(6) If, as of the close of a plan year, a plan would (without regard 
to this paragraph) have an accumulated funding deficiency (deter- 
mined without regard to the alternative minimum funding standard 
account permitted under subsection (g) ) in excess of the full funding limitation— 

(A) the funding standard account shall be credited with the. 
amount of such excess, and 

(B) all amounts described in paragraphs (2), (B), (C), and 
(D) and (8) (B) of subsection (b) which are required to be amor- 

Sec. 302. (b)(4)(B) 
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'tized shall be considered fiilly amortized for purposes of such 
aragraphs. 
Nor purposes of paragraph (6), the term "full funding limita- 

tion" means the excess (if any) of— 
(A) the accrued liability (including normal cost) under the 

plan (determined under the entry age normal funding Inethod if 
such accrued liability cainiot be directly calculated under the 
funding method used for the plan), over 

(8) the lesser of the fair market value of the plan's assets or the 
value of such assets determined under paragraph (2) . 

(8) For purposes of this part, any amendment applying to a plan 
year which— 

(A) is adopted after the close of such plan year but no later 
than 2i/z months after the close of the plan year (or, in the case 
of a multiemployer plan, no later than 2 years after the close of 
such plan year), 

(B) does not reduce the accrued benefit of any participant deter- 
mined as of the beginning of the first plan year to which the 
amendment applies, and 

(C) does not reduce the accrued benefit of any participant deter- 
mined as of the time of adoption except to the extent required by 
the circumstances, 

shall, at the election of the plan adininistrator, be deemed to have been 
made on the first day of such plan year. No amendment described in 
this paragraph which reduces the accrued benefits of any participant 
shall take effect unless the plan administrator files a notice with the 
Secretary notifying him of such amendment and the Secretary has 
approved such amendment or, within 90 days after the date on which 
such notice was filed, failed to disapprove such amendment. No amend- 
ment described in this subsection shall be approved by the Secretary 
unless he determines that such amendment is necessary because of a 
substantial business hardship (as deterniined under section 303(b) ) 
and that waiver under section 808(a) is unavailable or inadequate. 

(9) For purposes of this part, a deterinination of experience gains 
and losses and a valuation of the plan's liability shall be made not less 
frequently than once every 8 years, except that such determination 
shall be made more frequently to the extent required in particular cases 
under regulations prescribed by the Secretary of the Treasury. 

(10) For purposes of this part, any contributions for a plan year 
made by an employer after the last day of such plan year, but not later 
than 2I/z months after such day, shall be deemed to have been made 
on such last day. For purposes of this paragraph, such 2I/z month 
period Inay be extended for not more than 6 months under regulations 
prescribed by the Secretary of the Treasury. 

(d) CRoss REFERENcE. — For alternative amortization method for 
certain multiemployer plans see section 1016 (d) of this Act, . 

VARIA TTCE FRODI MINIMUM FITNDINQ STANDARD 

SEc. 303. (a) If an employer, or in the case nf a multiemployer plan, 
10 percent or more of the number nf employers contributing to or 
under the plan are unable to satisfy the minimum funding standard 
for a plan year without substantial business hardship and if applica- 
tion of the standard would be adverse to the interests of plan partici- 
pants in the aggregate, the Secretary of the Treasury may waive the 
requirements of sectioii 302(a) for such year with respect to all or 
any portion of the minimiim funding standard other than the por- 
tion thereof determin d under section 302(b) (2) (C). The Secretary 
of the Treasury shall not waive the minimum funding standard with 
respect to a plan for more than 5 of any 15 consecutive plan years. 
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(b) For purposes of this part, the factors taken into account in 
determining substantial business hardship shall include (but shalg IIot 
be limited to) whethe&— 

(1) the employer is operating at an economic loss, 

(2) there is substantial uriemployment or underemployment in 
the trade or business and in the industry concerned, 

(8) the sales and profits of the industry concerned are depressed 
or declining, and 

(4) it is reasonable to expect that the plan will be continued 

only if the waiver is granted. 
(c) For purposes of this part, the term "waived funding defi- 

ciency" means the portion of the minimum funding standard (deter- 
mined without regard to subsection (b) (8) (C} of section 302) for a 
plan year waived by the Secretary of the Treasury and not satisfied 

by employer contributions. 
(d) CROSS HEFEREIvCE. — 

For corresponding duties of the Secretary of the Treasury with regard 
to implementation of the Internal Revenue Code of 1954, see section 
412(d) of such Code. 

EXTENSION OF AMORTIZATION PERIODS 

SEc. 804. (a) The period of years required to amortize any unfunded 
liability (described in any clause of subsection (b) (2) (0) of section 
802) of any plan may be extended by the Secretary for a period of 
time (not in excess of 10 years) if he determines that such exten- 
sion would carry out the purposes of this Act and would provide ade- 
quate protection for participants under the plan and their beneficiaries 
and if he determines that the failure to permit such extension would— 

(1) result in— 
(A) a substantial risk to the voluntary continuation of 

the plan, or 
(8) a substantial curtailment of pension benefit levels 

or employee compensation, and 
(2) be adverse to the interests of plan participants in the 

aggi egate. 
(b) (1) No amendment of the plan which increases the liabilities 

of the plan by reason of any increase in benefits, any change in the 
accrual of benefits, or any change in the rate at which benefits become 
nonforfeitable under the plan shall be adopted if a waiver under 
section 303(a) or an extension of time under subsection (a) of this 
section is in effect with respect to the plan, or if a plan amendment 
described in section 302(c) (8) has been made at any time in the 
preceding 12 months (24 months in the case of a multiemployer 
plan). If a plan is amended in violation of the preceding sentence. 
any such wa, iver, or extension of time, shall not apply to any plan 
year ending on or after the date on which such amendment is adopted. 

(2) Paragraph (1) shall not apply to any plan amendment which— 
(A. ) the Secretary deterinines to be reasonable and which pro- 

vides for only de mmimis increases in the liabilities of the plan. 
(8) only repeals an amendment described in section 802(c) 

(8), or 
(C) is. required as a condition of . qualification under part I 

of subchapter D, of chaptei' 1, of the Internal Revenue Code of 
1954. 

ALTERNATIVE MINIMUM FVNDINO STANDARD 

SEc. 305. (a) A plan which ilses a funding method that requires 
contributions in all years not less than those 'required under the 
entry age normal funding method may maintain an alternative mini- 
mum funding standard account for any plan year. Such account shall 
be credited and charged «olely as provided in this section. 

(b) For a plan year the alternative minimum fundinp standard 
accounts shall be 

42 



Public Law 93-40S 

(1) charged with the sum of— 
(A) the lesser of normal cost under the funding method 

used under the plan or normal cost determined under the 
unit credit method& 

(B) the excess. if any, of the present value of accrued 
benefits under the plan over the fair market value of the 
assets, and 

(C) an amount equal to the excess, if any, of credits to 
the alternative minimum funding staiidard account for all 
prior plan years over charges to such account for all such 
years, and 

(9) credited with the amount considered contributed by the 
employer to or under the plan (within the meaning of section 
802 (c) (10) ) for the plan year. 

(c) The alternative minimum funding standard account (and items 
therein) shall be charged or credited with interest in the manner pro- 
vided under section 809(b) (5) with respect to the funding standard 
account. . 

EFFFCTIVF, DATES 

SEc. 806. (a) Except as otherwise provided in this section, this 
part shall apply in the case of plan years beginning after the date of 
the enactment of this Act. 

(b) Except as otherwise provided in subsections (c) and (d), in 
the c~ase of a plan in existence on January 1, 1974, this part shall 
apply in the case of plan years beginning after December 81, 1975. 

(c) (1) In the case of a plan mamtained on January 1, 1974, pur- 
suant to one or more agreements which the Secretary f:nds to be 
collective bargaining agreements between employee representatives 
and one or more employers, this part shall apply only with respect to 
plan years beginning after the earlier of the date specified in sub- 
paragraph (A) or (B) of section 211(c) (1). 

(9) This subsection shall apply with respect to a plan if (and only 
if) the application of this subsection results in a later eRective date 
for this part than the eRective date required by subsection (b). 

(d) In the case of a plan the administrator of which elects undei 
section 1017(d) of this Act to have the provisions of the Internal 
Revenue Code of 1954 relating to participation, vesting, funding, and 
form of benefit to apply to a plan year and to all subsequent plan 
years, this part shall apply to plan years beginning on the earlier of 
the first plan year to which such election applies or the first plan 
year determined under subsections (a), (b), and (c) of this section. 

(e) In the case of a plan maintained by a labor organization which 
is exempt from tax under section 501(c) (5) of the Internal Revenue 
Code of 1954 exclusively for the benefit of its employees and their 
beneficiaries, this part shall be applied by substituting for the term 
"December 81, 1975" in subsection (b), the earlier of— 

(1) the date on which the second convention of such labor 
organization held after the date of the enactment of this Act 
ends, or 

(9) December 81, 1980, 
but in no event shall a, date earlier than the later of December 81, 1975, 
or the date determined. under subsection (c) be substituted. 

PP RT 4 — FIDUCIARY RESPONSIBILITY 

COVERAGE 

SEc. 401. (a) This part shall apply to any employee benefit plan 
described in section 4(a) (and not exempted under section 4(b)), 
other than- 
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(1) a plan which is unfunded and is maintained by 
employer primarily for the purpose of providing deferred com- 
pensation for a select group of management or highly compensated 
employees: or 

(2) any agreement described in section 786 of the Internal 
Revenue Code of 1Ã4, which provides payments to a retired 
partner or deceased partner or a, deceased partner's successor in 
interest. 

(b) For purposes of this part: 
(1) In the case of a plan which invests in any security issued 

by an investment, company registered under the investment Com- 
pany Act of 1940, the assets of such plan shall be deemed to 
include such security but shall not, solely by reason of such invest- 
ment, be deemed to include any assets of such investment company. 

(2) In the case of a plan to which a guaranteed benefit policy 
is issued by an insurer, the assets of such plan shall be deemed to 
include such policy, but shall not, solely by reason of the issuance 
of such policy, be deemed to include anv assets of such insurer. 
I'or purposes of this paragraph: 

(A) The term "insurer" means an insurance company, 
insurance service, or insurance organization, qualified to do 
business in a State. 

(B) The term "guaranteed benefit policy" means an insur- 
ance policy or contract to the extent that such policy or con- 
tract provides for benefits the amount of which is guaranteed 
by the insurer. Such term includes any surplus in a separate 
account, but excludes any other portion of a separate account. 

ESTABLISHMENT OF PLAN 

SEc. 402. (a) (1) Every employee benefit, plan shall be established 
and inaintained pursuant to a written instrument. Such instrument 
shall provide for one or more named fiduciaries who jointly or sev- 
era]ly shall have authority to control and manage the operation and 
administration of the plan. 

(2) For purposes of this title, the term "named fiduciary" means 
a fiduciary who is named in the plan instrument, or who, pursuant to a 
procedure specified in the plan, is identified as a fiduciary (A. ) by a 
person who is an employer or employee organization with respect to 
the plan or (B) by such an employer and such an employee organiza- 
tion acting jointly. 

(b) Every employee benefit plan shall— 
(1) provide a procedure for establishing and carrying out a 

funding policy and method consistent with the objectives of the 
plan and the requirements of this title, 

('2) describe any procedure under the plan for the allocation of responsibilities for the operation and administration of the 
plan (including any procedure described in section 405 (c) (1) ), (8) provide a procedure for amending such plan, and for iden- 
tifying the persons who have authority to amend the plan, and 

(4) specify the basis on which payments are made to and from the plan. 
(c) Any employee benefit plan may provide— 

(1) that any person or group of persons may serve in more than one fiduciary capacity with respect to the plan (including service both as trustee and administrator); 
(2) that a named fiduciary, or a fiduciary designated by a named 

fiduciary pursuant to a plan procedure described in section 405 
(c) (1), may employ one or more persons to render advice with 
regard to any responsibility such fiduciary has under the plan i or 
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(3) that a person who is a named fiduciary with respect to con- 
trol or management of the assets of the plan may appoint an 
investment manager or managers to manage (including the power 
to acquire and dispose of) any assets of a plan. 

ESTABLISHMENT OF TRVST 

SEO. 408. (a) Except as provided in subsection (b), all assets of an 
employee benefit plan shall be held in trust by one or more trustees. 
Such trustee or trustees shall be either named in the trust instrument 
or in the plan instrument described in section 402 (a) or appointed by 
a person who is a named fiduciary, and upon acceptance of being named 
or appointed, the trustee or trustees shall have exclusive authority and 
discretion to manage and control the assets of the plan, except to the 
extent that— 

(1) the plan expressly provides that the trustee or trustees are 
subject to the direction of a named fiduciary who is not a trustee, 
in which case the trustees shall be subject to proper directions of 
such fiduciary which are made in accordance with the terms of 
the plan and which are not contrary to this title, or 

(2) authority to manage, acquire, or dispose of assets of the 
plan is delegated to one or more investment managers pursuant to 
section 402(c) (3). 

(b) The requirements of subsection (a) of this section shall not 
apply— 

(1) to any assets of a plan which consist of insurance contracts 
or policies issued by an insurance company qualified to do busi- 
ness in a State; 

(2) to any assets of such an insurance company or any assets 
of a plan which are held by such an insurance company; 

(3) to a plan- 
(i) some or all of the participant of which are employees 

described in section 401(c) (1) of the Internal Revenue Code 
of 1954; or 

(ii) which consists of one or n&ore individual retirement 
accounts described in section 408 of the Internal Revenue 
Code of 1954, to the extent that such plan's assets are held in 
one or more custodial accounts which qualify under sec- 
tion 401(f) or 408(h) of such Code, whichever is applicabl 

(4) to a plan which the Secretary exempts from the require- 
ment of subsection (a) and which is not subject to any of the 
following provisions of this Act- 

(A) part 2 of this subtitle, 
(B) part 3 of this subtitle, or 
(C) title IV of this Act; or 

(5) to a contract established and niaintained under section 403 
(b) of the Internal Revenue Code of 1954 to the extent that, the 
assets of the contract, are held in one or more custodial accounts 
pursuant to section 408 (b) (7) of such Code. 

(c) (1) Except as provided in paragraph (2) or (3) or subsection 
(d), or under section 4042 and 4044 (relating to termination of insured 
plans), the assets of a plan shall never inure to the benefit of any 
employer and shall be held for the exclusive purposes of providing 
benefits to participants in the plan and their beneficiaries and defray- 
ing reasonable expenses of administering the plan. 

(2) (A) In the case of a contribution which is made by an employer 
by a mistake of fact, paragraph (1) shall not prohibit the return of 
such contribution to the employer within one year after the payment 
of the contribution. 

Sec. 403. (c)(2)(A) 
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B If a contri u ion is con f t 'b t' is conditioned on qualification of the plan 
401 408(a) or 405 (a) of the Internal Revenue Code o a of under section 401, (a), or 

1954, and if the plan does not qualify, then paragra( ( ) 
prohibit the return of such contribution to the emp oyer within one 

vear after the date of deilial of qualificatioil of the plan. 
f h (C) If a contribution is conditioned upon the deductibility o t e 

contribution under section 404 of the In Internal Revenue Code of 1954, 
then, to the extent the deduction is disallowed, paragrap ( ) s a 

not prohibit the return to the employer of such contribution (to the 
extent disallowed) within one year after the disallowance of the 
deduction. I " an excess (3) In the case of a contribution which would otherwise I" an 
contribution (as defined in section 4972(b) of the Internal Revenue 
Code of 1954) paragraph (1) shall not prohibit a correcting distribu- 
tion with respect to such contribution from the plan to the employer 
to the extent permitted in such section to avoid payment of an excise 
tax on excess contributions under such section. 

(d) (1) Upon termination of a pension plan to which section 4021 
does not apply at the time of termination and to which this part 

l ( ther than a plan to which no employer contributions have 
ith been made) the assets of the plan shall be allocated in accordance wi 

the provisions of section 4044 of this Act, except as otherwise provide 
in regulations of the Secretary. 

(2) The assets of a welfare plan which terminates shall be dis- 
tributed in accordance with the terms of the plan, except, as otherwise 
provided in regulations of the Secretary. 

FIDUCIARY DUTIES' 

SFc. 404. (a) (1) Subject to sections 403 (c) and (d), 4042, and 4044, 
a fiduciary shall discharge his duties with respect to a plan solely in 
the interest of the participants and beneficiaries and— 

(A) for the exclusive purpose of: 
(i) providing benefits to participants and their benefici- 

aries; and 
(ii) defraying reasonable expenses of administering the 

plan; 
(B) with the care, skill, prudence, and diligence under the 

circumstances then prevailing that a prudent man acting in a like 
capacity and fainiliar with such Inatters would use in the conduct 
of an enterprise of a like character and with like aims; 

(C) by diversifying the investments of the plan so as to 
minimize the risk of large losses, unless under the circumstances 
it is clearly prudent not to do so; and 

(D) in accordance with the documents and instruments gov- 
erning the plan insofar as such documents and instruments are 
consistent with the provisions of this title. 

(2) In the case of an eligible individual account plan (as defined in section 407(d) (3) ), the diversification requirement of paragraph (1) (C) and the prudence requirement (only to the extent that it requires diversification) of paragraph (1) (B) is not violated by acquisition or holding of qualifying employer real property or qualifying employer securities (as defined in section 407(d) (4) and (5) ) . 5 (b) Except as authorized by the Secretary by regulation, no fidu- ciary may maintain the indicia of ownership of any assets of a plan outside the jurisdiction of the district courts of the United States. (c) In the case of' a pension plan which provides for individual accounts and permits a participant or beneficiary to exercise control over assets in his account, if a participant or beneficiary exercises con- 
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trol over the assets in his account (as determined under regulations 
of the Secretary)— 

(1) such participant or beneficiary shall not be deemed to be a 
fiduciary by reason of such exercise, and 

(2) no person who is otherwise a fiduciary shall be liable under 
this part for any loss, or by reason of any breach, which results 
from such participant's or benefiiciary's exercise of control. 

LIABILITY FOR BREACH BY Co-FIDUCIARY 

Szc. 405. (a) In addition to any liability which he may have under 
any other provision of this part, a fiduciary with respect to a plan 
shall be liable for a breach of fiduciary responsibility of another fidu- 
ciary with respect to the same plan in the following circumstances: 

(1) if he participates knowingly in, or knowingly undertakes 
to conceal, an act or omission of such other fiduciary, knowing 
such act or omission is a breach; 

(9) if, by his failure to comply with section 404(a) (1) in the 
administration of his specific responsibilities which give rise to 
his status as a fiduciary, he has enabled such other fiduciary to 
commit a breach; or 

(8) if he has knowledge of a breach by such other fiduciary, 
unless he makes reasonable efi'orts under the circumstances to 
remedy the breach. 

(b) (1) Except as otherwise provided. in subsection (d) and in 
section 408(a) (1) and (9), if the assets of a plan are held by two 
or more trustees— 

(A) each shall use reasonable care to prevent a co-ti ustee from 
committing a breach; and 

(B) they shall jointly manage and control the assets of the 
plan, except that nothing in this subparagraph (B) shall pre- 
clude any agreement, authorized by the trust instrument, allo- 
cating specifiic responsibilities, obligations, or duties among 
trustees, in which event, a trustee to whom certain responsibilities, 
obligations, or duties have not been allocated shall not be liable 
by reason of this subparagraph (B) either individually or as a 
trustee for any loss resulting to the plan arising from the acts or 
omissions on the part of another trustee to whom such responsi- 
bilities, obligations, or duties have been allocated. 

(9) Nothing in this subsection shall limit any liability that, a fidu- 
ciary may have under subsection (a) or any other provision of this 
part. 

(8) (A) In the case of a plan the assets of which are held in more 
than one trust, a trustee shall not be liable under paragraph (1) 
except with respect to an act or omission of a trustee of a trust of 
which he is a trustee. 

(B) No trustee shall be liable under this subsection for following 
instructions referred to in section 408(a) (1). 

(c) (1) The instrument under which a plan is maintained may 
expressly provide for procedures (A) for allocating fiduciary respon- 
sibilities (other than trustee responsibilities) among named fiduciaries, 
and (B) for named fiduciaries to designate persons other than named 
fiduciaries to carry out fiduciary responsibilities (other than trustee 
responsibilities) under the plan. 

(9) If a plan expressly provides for a procedure described in para 
graph (1), and pursuant to such procedure any fiduciary responsibility 
of a named fiduciary is allocated to any person, or a person is desig- 
nated to carry out any such responsibility, then such named fiduciary 
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shall riot be liable for an act or omission of such person in carrying 
out such responsibility except to the extent that— 

(A) the named fiduciary violated section 404(a) (1)— 
(i) with respect to such allocation or designation, 
(ii) with respect to the establishment or implementation 

of the procedure under paragraph (1), or 
(iii) in continuing the allocation or designation; or 

(B) the named fiduciary would otherwise be liable in accorcl- 
ance with subsection (a). 

(3) For purposes of this subsection, the term "trustee responsibility" 
means any responsibility provided in the plan's trust instrument (if 
any) to manage or control the assets of the plan, other than a power 
under the trust instrument of a named fiduciary to appoint an invest- 
ment manager in accordance with section 409(c) (3). 

(d) (1) If an investment manager or managers have been appointed 
under section 409(c) (3), then, notwithstanding subsections (a) (9) 
and (3) and subsection (b), no trustee shall be liable for the acts or 
omissions of such investment manager or managers, or be under an 
obligation to invest or otherwise manage any asset of the plan which 
is subject to the Inanagement of such investment manager. 

(o) Nothing in this subsection shall relieve any trustee of any liabil- 
ity under this part for any act of such trustee. 

PROHIBITED TRANSACTIONS 

SEc. 406. (a) Except as provided in section 408: 
(1) A fiduciary with respect to a, plan shall not cause t' he plan 

to engage in a transaction, if he knows or should know that such 
transaction constitutes a direct or indirect— 

(A. ) sale or exchange, or leasing, of any property between 
the plan and a party in interest; 

(B) lending of money or othei extension of credit between 
the plan and a party in interest; 

(C j furnishing of goods, services, or facilities between the 
plan and a party in interest; 

(D) transfer to, or use by or for the benefit of, a party in 
interest, of any assets of the plan; or 

(E) acquisition, on behalf of the plan, of any employer 
security or employer real property in violation of section 
407(a). 

(9) No fiduciary who has authority or discretion to control or 
manage the assets of a plan shall permit the plan to hold any employer security or employer real property if he knows or should know that holding such security or real property violates section 407(a). 

(b) A fiduciary with respect to a plan shall not— 
(1) deal with the assets of the plan in his own interest or for his own account, 
g) in his individual or in any other capacity act in any trans- action involving the plan on behalf of a part ( t party) whose interests are adverse to the interests of the plan or the interests of its participants or beneficiaries ne ciaries, or 
(8) receive any consideration for his own personal account from any party dealing with such plan in connection with a trans- action involving the assets of the plan. 

(c) A transfer of real or personal property by a party in interest to a plan shall be treated as a sale or exchange if the property is sub- ject to a mortgage or similar lien which the plan assumes or if it is subject to a mortgage or similar lien which a party-in-interest placed 
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on the property within the 10-year period ending on the date of the 
transfer. 

10 PERCENT LIMITATION WITH RESPECT TO ACQUISITION AND HOLDING OZ 

EMPIOYER SECURITIES AND EMPLOYER REAL PROPERTY BY CERTAIN PI XXS 

SEc. 407. (a) Except as otherwise provided in this section and sec- 
tion 414. : 

(1) A plan may not acquire or hold— 
( 4) an) employer security which is not a qualifying 

em loyer security, or 

y 
B) any employer real property which is not qualifying 

employer real property. 
(2) A. plan may not acquire any qualif) ing employer security 

or qualifying employer real property, if Immediately after such 
acquisition the aggregate fair market value of employer securities 
and employer real property held by the plan exceeds 10 percent 
of the fair market value of the assets of the plan. 

(8) (A) kfter December 81, 1984, a plan may not hold any 
qualifying employer securities or qualify1ng employer real prop- 
erty (or both) to the extent that the aggregate fair market value 
of such securities ar. d property determrned on December 81, 1984, 
exceeds 10 percent of the greater of- 

(i) the fair market value of the assets of the plan, deter- 
mined on December 81, 1984, or 

(ii) the fair market value of the assets of the plan deter- 
mined on January 1, 1975. 

(B) Subparagraph (A. ) of this paragraph shall not apply to 
any plan v, hich on any date after December 81, 1974; and before 
January 1, 1985, did not hold employer securities or employer 
real property (or both) the aggregate fair market value of which 
determined on such date exceeded 10 percent of the greater of 

(i) the fair market value of the assets of the plan, deter- 
mined on such date, or 

(ii) the fair market value oi the assets of the plan deter- 
mined on January I, 1975. 

(4) (A. ) After December 81, 1979, a plan may not hold any 
employer securities or employer real property in excess of the 
amount specified in regulations under subparagraph (B). This 
subparagraph shall not apply to a plan after the earliest date 
after December 81, 1974, on which it complies with such regula- 
tions. 

(B) Not later than December 81, 1976, the Secretary shall pre- 
scribe regulations which shall have the eRect of requiring that 
a plan divest itself of o0 percent of the holdings of employer 
securities and employer real property which the plan would be 
required to divest before January 1, 1985, under paragraph (2) 
or subsection (c) (whichever is applicable) . 

(b) (1) Subsection (a) of this section shall not apply to anv acquisi- 
tion or holding of qualifying employer securities or qualifying 
employer real property bv an eligible individual account plan. 

(2) CROSS REFERENCFS. — 
(A) For exemption from diversification requirements for holding of 

qualifying employer securities and qualifying employer real property 
by eligible individual account plans, see section 404(a) (2). 

(B) For exemption from prohibited transactions for certain acqui- 
sitions of qualifying employer securities and qualifying employer real 
property which are not in violation of 10 percent limitation, see section 
408(e). 

(C) For transitional rules respecting securities or real property sub- 
ject to binding contracts in etfect on June 30, 1974, see section 414(c). 
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(c) (1) A plan which makes the election, under paragraph (8) shall 

be treated as satisfying the requirement of subsection (a) (8) if and 

onlv if employer securities held on any date after December, '31, 1974 

and before January 1, 1985 have a fair market value, determined as of 
December 31, 1974, not in excess of 10 percent of the lesser of— 

(A) the fair market value of the assets of the plan determined 
on such date (disregarding any portion of the fair market value 

of employer securities which is attributable to appreciation of 
such securities after December 81, 1974) but not less than the fair 
market value of plan assets on January 1, 1975, or 

(B) an amount equal to the sum of (i) the total amount of the 
contributions to the plan received after December 31, 1074, and 
prior to such date, plus (ii) the fair market value of the assets 
of the plan, determined on January 1, 1075, 

(2) For pur~poses of this subsection, in the case of an employer 
security held by a plan after January 1, 1975, the ownership of which 
is derived from ownership of employer securities held by the plan 
on January 1, 1975, or from the exercise of rights derived from such 
ownership, the value of such security held after January 1, 1075, shall 
be based on the value as of January 1, 1975, of the security froin which 
ownership was derived. The Secretary sliall prescribe regulations to 
carry out this paragraph. 

(8) An election under this paragraph may not be made after Decem- 
lier 81, 1975. Such an election shall be made in accordance with re«u- 
lations prescribed by the Secretary, and shall be irrevocable. A pfan 
may make an election under this paragraph only if on January 1, 1975, 
the plan holds no employer real property. After such election and 
before January 1, 1985 the plan may not acquire any employer real 
property. 

(d) For purposes of this section— 
(1) The term "employer security" ineans a security issued by an 

employer. of employees covered by the plan, or by an aSliate of 
such employer. A contract to which section 408(b) (5) applies 
shall not be treated as a security for purposes of this section. 

(o) The term "employer real property" means real propeity 
(and related personal property) which is leased to an employer of 
employees covered by the plan, or to an affiliate of such employer. 
For purposes of determining the time at which a plan acquires 
employer real propeity for purposes of this section, such prop- 
erty shall be deemed to be acquired by the plan o» the date on 
which the plan acquires the property or on the date on which th 
ease to the employer (or afMiate) is 

neutered 

into, whichever is 
wic e 

later. 
(8) (A) The term "eligible individual account plan" means an individual account plan which is (i) a profit-sharing, stock bonus, thrift, or savings plan; (ii) an employee stock ow~nership plan; or (iii) a money purchase plan which was in existence on the date of enactment of this Act and which on such date invested primar- i y in qua i ying employer securities. Such term excludes an indi- vidual retirement account or annuity described in section 408 of the Internal Revenue Code of 1954. 
(B) Notwithstanding subparagraph (A), a plan shall be treated as an eligible individual account plan with respect to the acquisition or holding of qualifying employer real property or qualifying employer securities only if such plan explicitly pro- vides for acquisition and holding of qualifying employer securi- ties or qualifying employer real property (as the cPase may be). In the case of a plan in existence on the date of enactment of this ct, this subparagraph shall not take efFect until January 1 1976. 
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(4) The term "qualifying employer real property" means par- 
cels of employer real property— 

(A) if' a substantial number of tlie parcels are dispersed 
geographically; 

(B) if each parcel of rea'I property and the iniprovenieiits 
thereon are suitable (or adaptable without, excessive & ost) for 
more than one use; 

(C) even if all of such real property is leased to oiie lessee 
(which may be an employer, or an affiliate of a» employer); 
and 

(D) 'if the acquisition and retention of such property com- 
ply with the provisions of' this part (other than sectioii 404 
(a) (1) (B) to the extent it requires diversification, and sec- 
tions 404(a) (1) (C), 406, and subsection (a) of this section). 

(5) The term "qualifying employer security" means an 
employer security which is stock or a, marketable obligation (as 
defined in subsection (e) ) . 
, (o) The term "employee stock ownership ph&n" nieans an in&li- 

vidual account plan 
(A) which is a stock bonus plan which is qualified, or a 

stock bonus plan and money purchase both of which aie 
qualified, under section 401 of the Internal Revenue Code 
of 1954, and which is designed to invest primarily in qualify- 
ing employee securities, and 

(B) which meets such other requirements;is tlie S««retary 
of the Treasury may prescribe by regiilation. 

(7) A corporation is an afFiliate of' an employei i f it is;i rriembei 
of any controlled group of corporations (as defined in secti&m 
1568(a) of the Internal Revenue Code of 1!&54, excelit tliiit "appli- 
cable percentage" shall bc substituted for "80 percent' wherever 
the latter percentage appears in such section) of wlii& h the 
employer who maintains the plan is a membei. Foi purp&&s&s of the 
preceding sentence, the term "applicable percentage" nieans, i0 
percent, or such lower percentage as the Secretary niay pres&irihe 
by regulation. A person other than a corporation shall be tieated 
as an affiliate of an employer to the extent provided in regulations 
of tlie Secretary. An employer which is a person other tlian a 
corporation shall be treated as afiiliated with another person to 
the extent, provided by regulations of the Secietary. Iiegulatio»s 
under this paragraph shall be prescribed only after cons»lt;ition 
and coordination with the Secretary of the Treasury. 

(8) 'I'he Secretary may prescribe regulations specifying the 
extent to which conveisions, splits, the exercise of rights, ;&»&7 

similar transactions are not treated as acquisitions. 
(e) For purposes of subsection (d) (5), the term "marketable obliga- 

tion" means a bond, debenture, note, or certificate, or other evidence 
of indebtedness (hereinafter in this siibsection referred to as "obliga- 
tion") if— 

(1) such obligation is acquired— 
(A) on the marl-et, either (i) at the price of tlie ol&ligation 

prevailing on a national securities exchange which is regis- 
tered with the Securities and Exchange Commission, or (ii) 
if the obligation is not traded on such a national securities 
exchange, at a price not less favorable to the plan than the. 
ofFering price for the obligation as established by current bi&i 

and asked prices quoted by persons indepeiident of the iss & r; 
(B) from an underwriter, at a price (i) not in excess of tlie 

public ofFering price for the obligation as set, forth in a 
prospectus or ofFering circular filed with the Securities and 
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Exchange Commission, and (ii) at which a substantial por- 

tion of the saine issue is acquired by persons independent of 
the issuer; or 

(C) directly froni the issuer, at a price not less favorable 

t th plan than the price Daid currently for a substantial o e pan 
b f the portion of the same issue by persons independent of e 

issuer; 
(9) immediately following acquisition of such obligation— 

(A) not more than Ã percent of the aggregate amount of 
obligations issued in such issue and outstanding at the time 

of acquisition is held by the plan, and 

(B) at least 50 percent of the aggregate amount referred to 
in subparagraph (A) is held by persons independent of the 
issuer; and 

(6) immediately following acquisition of the obligation, not 
more than 95 percent. of the assets of the plan is invested in obliga- 
tions of the employer or an afiiliate of the employer. 

EXEMPTIONS FROM PROHIBITED TRANSAGTIONS 

SEG. 408. (a) The Secretary shall establish an exemption procedure 
for purposes of this suibsection. Pursuant to such procedure, he may 
grant a conditional or unconditional exemption of' any fiduciary or 
transaction, or class of fiduciaries or transactions, from all or part of 
the restrictions imposed by sections 406 and 407(a). Action under 
this subsection may be taken only after consultation and coordina- 
tion with the Secretary of the Treasury. An exemption granted under 
this section shall not relieve a fiduciary from any other applicable 
provision of this Act. The Secretary may not grant an exemption 
under this subsection unless he finds that such exemption is— 

(1) administratively feasible, 
(2) in the interests of the plan and of its participants and 

beneficiaries, and 
(6) protective of the rights of participants and beneficiaries 

of such plan. 
Before granting an exemption under this subsection from section 406 
(a) or 407(a), the Secretary shall publish notice in the Federal Reg- 
ister of the pendency of the exemption, shall require that adequate 
notice be given to interested persons, and shall afi'ord interested persons 
opportunity to present views. The Secretary may not grant an exemp- 
tion under this subsection from section 406(b) unless he afFords an 
opportunity for a hearing and makes a determination on the record 
with respect to the findings required by paragraphs (1), (2), and (3) 
of this subsection. 

(ib) The prohibitions provided in section 406 shall not apply to 
any of the following transactions: 

(1) A. ny loans made by the plan to parties in interest who are 
participants or beneficiaries of the plan if such loans (A) are 
available to all such participants and beneficiaries on a reasonably 
equivalent basis, (B) are not made available to highly compen- 
sated employees, officers, or shareholders in an amount greater 
than the amount made available to other employees, (C) are 
made in accordance with specific provisions regarding such loans 
set forth in the plan. (D) bear a reasonable rate of interest, 
and (E) are adequately secured. 

(2) Contracting or making reasonable arrangements with a 
party in interest for office space, or legal, accounting, or other 
services necessary for the establishment or operation of the plan. 
if no more than reasonable compensation is paid therefor. 
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(8) A loan to an employee stock ownership plan (as def»ed in 

section 407(d) (6) ), if— 
(A) such loan is primarily for the benefit of participants 

and beneficiaries of the plan, and 
(B) such loan is at an interest rate which is not in excess 

of a reasonable rate. 
If the plan gives collateral to a party in interest for such loan, 
such collateral may consist only of qualifying employer securities 
(as defined in section 407(d) (5) ). 

(4) The investment of all or part of a plan's assets in deposits 
which bear a reasonable interest rate in a bank or similar financial 
institution supervised by the Ilnited States or a State, if sucli 
bank or other institution is a fiduciary of such pla» and if— 

(A) the plan covers only employees of such bank or o'lier 
institution and employees of afiiliates of such bank or other 
institution, or 

(B) such i»vestment. is expressly authorized by a piovi- 
sion of the plan or by a fiduciary (other than such 1&ank or 
institution or affiliate thereof) who is expressly empowered 
by the plan to so instruct the trustee with respect to such 
investment. 

(5) Any contract for life insurance, health insurance, or 
ann»ities ivitli oi'ie or i»oi&e i»sure& s ivliicli aie qualifiied to do b»si- 
ness in a State, if the plan pays no more than adequate considera- 
tion, and if each such insurer or insurers is- 

( & ) thc e»il&loyci i»;iiiitaining tlie pl a&i, or 
(B) a party in interest, &vhic]& is &vholly o&v»& d (dii. ectly or 

i»directly) by the employer maintaining the. plan, or by any 
person whi& h is a party in interest with respect to the p]an. 
O'Lit &&nl& if tl&e tot'al pl'&'il&»l»&s &ill&1 iliiililitv co»sid&'ratio»s 
written by s»& li in. i»iei s foi life ins»i"ii»ce, healtli i»siii a»c&, 
or ann»ities foi all plans (a»d tl&cir c»&ployers) wit)& iespcct 
to ivhich such insurcrs are parties in interest. (not including 
premiums oi &inn»ity considerations &vrit ten by the cnq&)oyer 
maintai»ii&g flic pla») do»nt execu&1;& percent of the total 
premi»ms a»d a»nuity considerations &vritten for all lines of 
ins»rance i» that year bv such ins»rcrs (not including pre- 
miums or annuity consi&leiations &viitte» by the employer 
maintaining the plass) . 

(6) The providi»g of any ancil lai y service by a bank or similar 
financia1 institution sul&ei &. ised by tlie [»ited States or a State, 
if such banl- or other institution is a fiduciary of such plan, and 
if —— 

(A) such bank or similar financial institution has adol&te&1 

adequate inter»al saf& guards ivliich assure that tiie provi&li»g 
of such an& illarx service is consistent with so»»d l&a»ki»& 

and financial piacticc& as &letei mined by Fecleral oi State 
supervisory autllorlty& a»d 

(B) the extent to which such ancillary sei vice is provide 1 

is subject to specific guidelines issued by sucli bank or similar 
financial institution (as deterniined by the. Secret. ;&ry after 
consultatio» with Fc&lcral an&1 State supervisory;iuthority) 

& 

and adherence to siich guidelines vvould reasonably preclude 
such bank or similar financial institution froi» provi&ling 
such ancillary service (i) in an excessive or u»reaso»able 
manner, and (ii) in a manner that, v~ould be inconsiste»t ivitli 
the best interests of participants and beneficiaries of 
er»ployee benefit plans. 
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Such ancillary services shall not be provided at more than reason- 

able compensation. 
(7) The exercise of a privilege to convert securities, to the 

ex en provi tent provided in regulations of the Secretary, but only if the 
h plan receives no less than adequate consideration pursuant to suc i 

conversion. 
(8) Any transaction between a plan and (i) a common or col- 

lective trust fund or pooled investment fund maintained by a 

party in interest which is a bank or trust company supervised by 
a State or Federal agency or (ii) a pooled investment fund of an 
insurance company qualified to do business in a State, if— 

(A) the transaction is a sale or purchase of an interest in 
the fund, 

(B) the bank, trust company, or insurance company 
receives not more than reasonable compensation, and. . 

(C) such transaction is expressly permitted by the instru- 
inent under which the plan is maintained, or by a fiduciary 
(other than the kiank, trust company, or insurance company. 
or an ai%]iate thereof) who has authority to manage and con- 
trol the assets of the plan. 

(9) The making by a fiduciary of a distribution of the assets 
of the plan in accordance ivith the terms of the plan if such assets 
are distributed in the same manner as provided under section 
4044 of this Act (relating to allocation of assets). 

(c) Nothing in section 406 shall be construed to prohibit any fidu- 
ciary from— 

(1) receiving any benefit to which he may be entitled as a par- 
ticipant or beneficiary in tlie plan, so long as the benefit is com- 
puted and paid on a. basis which is consistent with the terms of 
the plan as a. pplied to all other participants and beneficiaries; 

(2) receiving any reasonable coinpensation for services rend- 
ered, or for the reimbursement of expenses properly and actua]ly 
incurred, in the performance of his duties with the plan; except 
that, no person so serving who already receives full-time pay from 
an employer or an association of employers, ivhose employees are 
participants in the plan, or from an employee organization whose 
meinbers are participants in such plan shall receive, compensation 
from such plan, except for reimbursement of expenses proper]y 
and actually incurred; or 

(9) serving as a fiduciary in addition to being an oificer, 
employee, agent, or other representative of a party in interest. 

(d) Section 407(b) and subsections (a), (b), (c), and (e) of this 
section shall not apply to any transaction in ivhich a plan, direct]y 
or indirectly— 

(1) ]ends any part of the corpus or income of the plan to; 
(2) pays any compensation for personal services rendered to 

the plan to; or 
(, "&) acquires for the p]an any propei'ty from or sells any 

property to; 
any person who is ivith respect to the plan an owner-employee (as 
defined in section 401(c) (8) of the Internal Revenue Code of 1954), 
a meinber of the family (as defined in section 267 (c) (4) of such Code) of any such ov ner-emp]oyee, or a corporation controlled by any such 
owner-employee through tlie ownership, directly oi irulirectly, of 50 
percent or inore of the total combined voting powci of a]1 classes of 
stock entitle&1 to vote or 50 percent or more of tlie total value of shares 
of all classes of stock of the coiporation. For purposes of this subsec- 
tion a shareholder employee (as defined in section 1879 of the Internal 
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Revenue Code of 1954) and a participant or beneficiary of an individ- 
ual retirement account, individual retirement annuity, or an individual 
retirement bond (as defined in section 408 or 409 of the Internal Reve- 
nue Code of 1954) and an employer or association of employers which 
establishes such an account or annuity under section 408(c) of such 
code shall be deemed to be an owner-employee. 

(e) Sections 406 and 407 shall not apply to the acquisition or sa, le by 
a plan of qualifying employer securities (as defined in section 407 
(d) (5) ) or acquisition, sale or lease by a plan nf qualifying employer 
real property (as defined in section 407 (d) (4) )— 

(1) if such acquisition, sale, or lease is for adequate considera- 
tion (or in the case of a marketable obligation, at a price not less 
favorable to the plan than the price determined. under Section 
407(e) (1) ), 

(2) if no commission is charged with respect thereto, and 
(3) if— 

(A) the plan is an eligible individual account plan (as 
defined in section 407(d) (3) ), or 

(B) in the case of an acquisition or lease of qualifying 
employer real property by a plan which is not an eligible 
individual account plan, or of an acquisition of qualifying 
employer securities by such a plan, the lease or acquisition is 
not prohibited by section 407 (a) . 

LIABILITY' FOR BREAGII OF FIDU CIARY' DUTY 

SEO. 409. (a) Anv person who is a fiduciary with respect to a plan 
who breaches any of the responsibilities, obligations, or duties imposed 
upon fiduciaries by this title shall be personally liable to make good 
to such plan any losses to the plan resulting f rom each such breach, and 
to restore to such plan any profits of such fiduciary which have been 
made through use of assets of the plan by the fiduciary, and shall be 
subject to such other equitable or remedial relief as the court may 
deem appropriate, including removal of such fiduciary. A fiduciary 
ma also be removed for a violation of section 411 of this Act. 

b) No fiduciary shall be liable with respect to a breach of fiduciary 
duty under this title if such breach was committed before he became 
a fiduciary or after he ceased to be a fiduciary. 

EXCULPATORY PROVISIONS i INSURANCE 

SEc. 410. (a) Except, as provided in sections 405(b) (1) and 405(d), 
any provision in an agreement or instrument which purports to relieve 
a fiduciary from responsibility or liability for any responsibility, 
obligation, or duty under tliis part shall be void as agamst public 
policy. 

(b) Nothing in this subpart shall preclude— 
(1) a plan from purchasing insurance for its fiduciaries or for 

itself to cover liability or losses occurring by reason of the act or 
oinission of a fiduciary, if such insurance permits recourse by 
the insurer against the fiduciary in the case of a breach of a fidu- 
ciary obli sation by such fiduciary; 

(9) a fiduciary from purchasing insurance to cover liability 
under this part from and for his own account; or 

(3) an employer or an employee organization from purchasing 
insurance to cover potential liability of one or more persons who 
serve in a fiduciary capacity with regard to an employee benefit 
plan. 
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PROHIBITION AGAINST CERTAIN I'ERSONS HOLDING CERTAIN POSITIONS 

SEc. 411. (a) No person who has been convicted of, or has been 

imnrisoned as a result of his conviction of, robbery, bribery, extortion, 
embezzlement, fraud, grand larceny, burglary, arson, a felony viola- 

tion of Federal or State law involving substances clefined in section 

102(6) of the Comprehensive Drug Abuse Prevention and Control Act 
of 1970, murder, rape, kidnaping, perjury, assault with intent to kill, 
any crime described in section 9(a) (1) of the Investment Company 
Act of 1940 (15 U. S. C. 80a — 9 (a) (1) ), a violation of any provision of 
this Act, a violation of section 80o of tlie Labor-Management Relations 
Act, 1947 (99 U. S. C. 186), a violation of chapter 68 of title 18, United 
States Code, a violation of section 874, 1097y 1508' 1505' 1506i 1510& 1951& 
or 1954 of title 18, United States Code, a violation of the Labor-Man- 
agement Reporting and Disclosure Act of 1959 (29 U. S. C. 401), or con- 
spiracy to commit any such crimes or attempt to commit any such 
crimes, or a crime in which any of the foregoing crimes is an element, 
shall serve or be permitted to serve— 

(1) as an administrator, fiduciary, officer, trustee, custodian, 
counsel, agent, or employee of any employee benefit plan, or 

(2) as a consultant to any employee benefit plan, 
during or for five years after such conviction or after the end of such 
imprisonment, whichever is the later, unless prior to the end of such 
five-year period, in the case of a person so convicted or imprisoned, 
(A) his citizenship rights, having been revoked as a result of such 
conviction, have been fully restored, or (B) the Board of Parole of 
the United States Department of Justice determines that such per- 
son's service in any capacity referred to in paragraph (1) or (2) 
would not be contrary to the purposes of this title. Prior to making 
any such determination the Board shall hold an administrative hear- 
ing and shall give notice of such proceeding by certified mail to the 
State, county, and Federal prosecuting officials in the jurisdiction 
or jurisdictions in which such person was convicted. The Board's 
determination in any such proceeding shall be final. No person shall 
knowingly permit any other person to serve in any capacity referred 
to in paragraph (1) or (2) in violation of this subsection. Notwith- 
standing the preceding provisions of this subsection, no corporation 
or partnership will be precluded from acting as an administrator, 
fiduciary, officer, trustee, custodian, counsel, agent, or employee, of 
any employee benefit plan or as a consultant to any employee bene- 
fit plan without a notice, hearing, and deterinination by such Board of 
Parole that such service would be inconsistent with the intention of 
this section. 

(b) A. ny person who intentionally violates this section shall be fined 
not more than $10, 000 or imprisoned for not more than one year, or 
both. 

(c) For the purposes of this section: 
(1) A person shall be deemed to have been "convicted" and 

under the disability of "conviction" from the date of the judgment of the trial court or the date of the final sustaining of such judg- ment on appeal, whichever is the later event. 
(2) The term "consultant" means any person who, for compen- 

sation, advises or represents an employee lx. nefit plan or who pro- vides other assistance to such plan, concerning the establishment or operation of such plan. 
(8) A. period of parole shall not be considered as part of a period of imprisonment. 
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BONDINQ 

SEo. 412. (a) Every fiduciary of an employee benefit plan and. every 
person who handles funds or other property of sucli a plan (hereafter 
in this section referred to as "plan official" ) shall be bonded as provided 
in this section; except that— 

(1) where such plan is one under which the only assets from which 
benefits are paid are the general assets of a union or of an employer, the 
administrator, officers, and employees of such plan shall be exempt 
f ro'n the bonding requirements of this section, and 

(2) no bond shall be required of a fiduciary (or of;iny director, 
officer, or employee of such fiduciary) if sucli fiduciary— 

(A) is a corporation organized aiid doing business under the 
laws of the United States or of any State; 

(8) is authorized unrler such laws to exercise trust poivers or 
to conduct an insurance business; 

(C) is subject to supervisioii or examination by Federal or 
State authority; and 

(D) has at all times a combined capital;ind suiplus iii excess 
of such a minimum amount as may be established by regulations 
is ued by the Secretary, which amoiint sliall be at least $1, 000, 000. 
Paragraph (2) shall apply to a bank or otli, r financial institution 
which is authorized to exercise trust powers and the deposits of 
which are not insured by the Federal Deposit Insurance Corpora- 
tion, only if such bank or institution meets bonding or similar 
requirements under State law which the Secretary determines 
are at least equivalent to those imposed on banks by Federal law. 

The amount of such bond shall be fixed at the beginning of each fiscal 
year of the plan. Such amount shall be not less than 10 per centum of 
the. amovnt of funds handled. In no case shall such bond be less thar. 
$1. 000 nor more than $500, 000, except that tlie Secretary, after due 
notice and opportunity for hearing to all interest& d parties, and after 
consideratioii of the record, may presciibe an amount in excess of 
$500, 000, subject. to the 10 per centuin limitation of the preceding 
sentence. For purposes of fixing the amount of such bond, the amoimt 
of funds handled shall be determined by the funds handled by the 
person, group, or class to be covered by such bond and by their prede- 
cessor or predecessors, if any, during the precedii!g reporting year, or 
if the plan. has no preceding reportiiig year, the, amount of funds to be 
liandled during the. current reporting year by such person, group, or 
class, estimated as provided in regulations of the Secretary. Such bond 
shall provide protection to the plan against loss by reason of acts of 
fraud or dishonesty on the part of the plan official, directly or through 
connivance with others. Any bond shall have as surety thereon a cor- 
porate surety company which is an acceptable surety on Federal borids 
under authority granted by the Secretary of the Treasury pursuant to 
sections 6 through 18 of title 6, United States Code. Any bond shall be 
in a form or of a type approved by the Secretary, including individual 
bonds or schedule or blanket forms of bonds ivhich cover a group or 
cl ass. 

(b) It shall be unlawful for any plaii official to ivhom subsection (a) 
applies, to receive, handle, disburse, or otherwise exercise ciistody or 
control of any oi' the funds or other property of any employee bene- 
fit, plan, without being bonded as required by subsection (a) and it shall 
be unlawful fo" any plan official of such plan, or any other person 
having authority to direct the performance of such functions, to permit, 
such functions, or any of them, to be performed by any plan official, 
with respect to whom the requirements of subsection (a) have not been 
met. 
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(c) It shall be unlawful for any person to prociire any bond required 

b bsection (a) from any surety or other company or through any 
y su 

a, rt 
agent or broker in whose business operations such plan or any pa y 
in interest in such plan has any control or significant financial interest, 

direct or indirect. 
(d) Nothing in any oiher provision of law shall require any per- 

son, required to be bonded as provided in subsection (a) because 

he handles funds or other property of an employee benefit plan, to 
be bonded insofar as the handling by such person of the funds or 
other property of such plan is concerned. 

(e) The Secretary shall prescribe such regulations as inay be neces- 

sary to carry out the provisions of this section including exempting a 
plan from the requirements of this section where he hnds that (1) 
other bonding arrangements or (9) the overall financial condition nf 
the plan wouTR be adequate to protect the interests of the beneficiaries 
and participants. When, in the opinion of the Secretary, the adminis- 
trator of a plan offers adequate evidence of the financial responsibility 
of the plan, or that other bonding arrangements would provide ade- 
quate protection of the beneficiaries and participants, he may exempt 
such plan from the requirements of this section. 

LIMITATION ON ACTIONS 

SEc. 413. (a) No action may be commenced under this title with 
respect to a fiduciary's breach of any responsibility, duty, or obliga- 
tion under this part, or with respect to a violation of this part, after the 
earlier of— 

(1) six years after (A) the date of the last action which con- 
stituted a part of the breach or violation, or (B) in the case of an 
omission, the latest date on which the fiduciary could have cured 
the breach or violation, or 

(9) three years after the earliest date (A) on which the plaintiff 
had actual knowledge of the breach or violation, or (B) on which 
a report from which he could reasonably be expected to have 
obtained knowledge of such breach or violation was filed with the 
Secretary under this title; 

except that in the case of fraud or concealment, such action may be 
commenced not later than six years after the date of discovery of such 
b?each or violation. 

EFFECTIVE DATE 

SEC. 414. (a) Except as provided in subsections (b), (c), and (d), 
this part shall take effect on January 1, 1975. 

(b) (1) The provisions of this part authorizing the Secretary to 
promulgate remilations shall take effect on the date of enactment of 
this Act. 

(9) Upon application of a plan, the Secretary may postpone until 
not later than January 1, 1976, the applicability of any provision of 
sections 409, 403 (other than 403(c) ), 405 (other than 405 (a) and 
(d) ), and 410(a), as it applies to any plan in existence on the date 
of enactment, of. this Act if he determines such postponement is (A) necessary to amend the instrument establishing the plan under which 
the plan is maintained and (B) not adverse to the interest of partici- 
pants and beneficiaries. 

(3) This part shall take effect on the date of enactment of this Act with respect to a plan which terminates after June 30, 1974, and before January 1, 1975, and tn which at the time of termination section 4091 applies. 
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(c) Section 406 and 407(a) (relating to prohibited transactions) 
shall not apply— 

(1) until June 80, 1984, to a loan of moiiey or other extension 
of credit between a plan and a party in interest under a binding 
contract in eifect on July 1, 1974 (or pursuant to renewals of such 
a contract), if such loan or other extension of credit remains at 
least as favorable to the plan as an arm' s-length transaction with 
an unrelated party would be, and if the execution of the contract, 
the making of the loan, or the extension of credit, was not, at the 
time of such execution„making, or extension, a prohibited trans- 
action (within the meaning of section 503(b) of the Internal 
Revenue Code of 1954 or the corresponding provisions of prior 
law); 

(9) until June 80, 1984, to a lease or joint use of property 
involving the plan and a party in interest pursuant to a binding 
contract in eiFect on July 1, 1974 (or pursuant to renewals of 
such a contiact), if such lease or joint, use remains at least as 
favorable to the plan as an arm' s-length transaction with an 
unrelated party would be and if the execution of the contract 
was not, at the time of such execution, a prohibited transaction 
(within the meaning of section 508(b) of the Internal Revenue 
Code of 1954) or the corresponding provisions of prior law; 

(8) until June 80, 1984, to the sale, exchange, or other disposi- 
tion of pioperty described in paragraph (9) between a plan and 
"party in inlerestif— 

(A) in the case of a sale, exchange, or other disposition of 
the property by the plan to the party in interest, the plan 
receives an amount which is not less than the fair market 
value of the property at the time of such disposition; and 

(8) in the case of the acquisition of the property by the 
plan, the plan pays an amount which is not in excess of the 
fair market value of the property at the time of such 
acquisition; 

(4) Until June 30, 1977, to the provision of services, to which 
paragraphs (1), (9), and (8) do not apply between a plan and 
a, party in interest— 

(A) under a binding contract in efFect on July 1, 1974 (or 
pursuant to renewals of such contract), or 

(8) if the party in interest ordinarily and customarily 
furnished such services on tune 30, 1974, if such provision 
of services remains at least, as favorable to tne plan as an 
arm' s-length transaction with an unrelated party would be 
and if such provision of services was not, at the time of such 
provision, a prohibited. transaction (within the meaning of 
section 508(b) of the Internal Revenue Code of 1954) or the 
corresponding provisions of prior law; or 

(5) the sale, exchange, or other disposition of property which 
is owned by a plan on June 80, 1974, and all times thereafter, 
to a party in interest, if such plan is required to dispose of such 
property in order to comply with the provisions of section 407(a) 
(relating to the prohibition against holding excess employer secu- 
rities and employer real property), and if the plan receives not 
less than adequate consideration. 

(d) Any election, or failure to elect, by a disqualified person under 
section 9003(c) (1) (8) of this Act shall be treated for purposes of 
this part (but not for purposes of section 514) as an act or omission 
occurring before the eB'ective date of this part. 
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PART 5 — ADMINISTRATION AND ENFORCEMENT 

CRIMINAL PENALTIES 

S C. 501, Any person who willfully violates any provision of part, 1 
EC. , Il 

n or order issued under any suc 
of this subtitle, or ar, y regulation or or 

$5000 or nviction be fined not more than $, or p--" 
imprisoned not more than one year, or. both; excep a in e 

of such violation by a person not an individual, the fine impose upon 

such person shall be a fine not exceeding $100, 000. 

CIVIL ENFORCEMENT 

SEc. 502. (a) A civil action may be brought— 
(1) by a participant or beneficiary— 

(A. ) for the relief provided for in subsection (c) of this 

section, or f his (B) to recover benefits due to him under the terms o is 

plan, to enforce his rights under the terms of the plan, or 
to clarify his rights to future benefits under the terms of the 

plan; 
(9') by the Secretary, or by a participant, beneficiary or fiduci- 

ary for appropriate relief under section 409; 
(8) by a participant, beneficiary, or fiduciary (A) to enjoin 

any act or practice which violates any provision of this title or 
the terms of the plan, or (B) to obtain other appropriate equitable 
relief (i) to redress such violations or (ii) to enforce any provi- 
sions of. this title or the terms of the plan; 

(4) by the Secretary, or by a participant, or beneficiary for 
appropriate relief in the ease of a violation of 105 (c); 

(5) except as otherwise provided in subsection (b), by the 
Secretary (A. ) to enjoin any act or practice which violates any 

rovision of this title, or (B) to obtain other appropriate equita- 
le relief (i) to redress such violation or (ii) to enforce any provi- 

sion of this title; or 
(6) by the Secretary to collect any civil penalty under subsec- 

tion (i). 
(b) In the case of a plan which is qualified under section 401(a), 

403(a), or 405(a) of the Internal revenue Cocle of 1054 (or with 
respect to which an application to so qualify has been filed and has not 
been finally determined) the Secretary may exercise his authority 
under subsection (a) (5) with respct to a violation of, or the enforce- 
ment of, parts o and 8 of this subtitle (relating to participation, vest- 
ing, and funding), only if— 

(1) requested by the Secretary of the Treasury, or 
(2) one or more participants, beneficiaries, or fiduciaries, of 

such plan request in writing (in such manner as the Secretary 
shall prescribe by re~mrlation) that he exercise such authority on 
their behalf. . In the case of such a request under this paragraph 
h: may exercise such authority only rf he determines that such 
violation a6'ects, or such enforcement is necessary to protect, 
claims of participants or beneficiaries to benefits under the plan. 

(c) Any administrator who fails or refuses to comply with a request 
for any information which such administrator is required by this title 
to furnish to a, participant or beneficiary (unless such failure or refusal 
results from matters reasonably beyond the control of the administra- 
tor) by rrrailing the material requested to the last known address of 
the requesting participant or beneficiarv within 80 days after such 
request may in the court's discretion be personally liable to such par- 
ticipant or beneficiary in the amount, of up to $100 a day from the 
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date of such failure or refusal, and the court may in its discretion order 
such other relief as it deems proper. 

(d) (1) An employee benefit plan may sue or be sued under this 
title as an entity. Service of summons, subpena, or other legal process 
of a court upon a trustee or an administrator of an employee benefit 
plan in his capacity as such shall constitute service upon the employee 
benefit plan. In a case where a plan has not designated in the summary 
plan description of. the plan an individual as a~gent for the sei vice of 
legal process, service upon the Secretary shall constitute such service. 
The Secretary, not later than 15 days after receipt, of service under the 
preceding sentence, shall notify the administrator or any trustee of 
the plan of receipt of such service. 

(2) Any money judgnient under this title against an employee bene- 
fit plan shall be enforceable only against the plan as an entity and slial1 
not be enforceable against any other peison unless liability against 
such person is established in his individual capacity under this~title. 

(e) (1) Except for actions under subsection (a) (1) (8) of this 
section, the district courts of the United States shall have. exclusive 
jurisdiction of civil actions under this title brought by the Secretary 
or by a participant, beneficiary, or fiduciary. State courts of competeiit 
jurisdiction and district courts of the United States shall have con- 
current jurisdiction of actions under subsection (a) (1) {IS) of this 
section. 

(2) AVhere an action under this title is brought in a, district court 
of the United States, it may be, brought in the district whe&e the plan 
is administered, where the brcach took pInce, or where a defendant 
resides or may be found, and process noway be served in any other dis- 
trict. where a defendant reside» or may be found. 

(f) The district, coiirts of the United States shall have jurisdiction, 
without respect, to the amount in controversy or the citizenship of the 
parties, to grant tlie relief provided for in subsection (a) oi this 
section in any action. 

(«) In any action under this title by a participant, beneficiary, or 
fiduciary, the court in its discretion nuiy allow a reasonable attorney's 
fee and costs of action to eitherparty. 

&h) A copy of the coinplaint in any action under this title by a 
participant, beneficiai&', or fiduciary (other than an action brought 
by one or more participants or beneficiaries under subsection 
(a) (1) (8) which is solely for the purpose of recoveiing benefits due 
such participants under the terms of the plan) shall be served upon the 
Secretary and the Secretary of the Treasury by certified mail. Kithei 
Secietary shall have the right in his discretion to intervene in any 
action, except that the Secretary of the Treasury may not intervene 
in any action under part 4 of this subtitle. If the Secretaiy brings 
an action under subsection (a) on heha1f of a, participant or bene- 
ficiary, he shall notity the Secretary of the, Treasury. 

(i) In the case of a transaction prohibited by section 406 by a, party 
in interest with respect to a plan to which this part applies, the Sec- 
retary may assess a civil pen'alty against, such party in interest. . The 
amount of such penalty may not exceed 5 percent of the amount 
involved (as defined in section 4¹(f) (4) of the Internal Revenue 
Code of 1954) j except that i'f the tl ansactlon is Ilot coiiected (in silch, 
manner as the Secretary shall prescribe by re~ation, which regula- 
tions shall be consistent with section 4075(f) (5) of such Code) within 
00 days after notice from the Secretary (or such longer period as the 
Secretary may permit), such penalty may bc in a, n amount not more 
than 100 percent of the amount involi ed. This subsection shall not 
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"pp 3 I to a transaction with respect to a plan describecl in sectio» 49"(5 

(e) (1) of such Code. 
(j) In all civil actions under this title, attorneys appointed by the 

Secretary may represent the Secretary (except as provided in section 
518(a) of title 28, United States Code), but all such litigation shall 
be subject to the direction and control of the Atitorney General. 

(k) Suits by an administrator, fiduciary, participant, or beneficiary 
of an employee benefit plan to review a final order of the Secretary, to 
restrain the Secretary from taking any action contrary to the provi- 
sions of this Act, or to compel him to take, action required under this 
title, may be brought in the district court of the United States for the 
district where the plan has its principal office, or in the United States 
District Court for the District of Columbia. 

CliAIMS PROCEDURE 

SEC. 508. In;iccordance with regulations of tlie Secretary, every 
cmp]oyee benefit plan shall— 

(1) provide adequate notice in writing to any participant or 
beneficiary vliose claim for benefits under the plan has been 
denied, settirig forth the specific reasons for such deriial, written 
in a manner calculated to be under stood by the participant, and 

(9) afFord. a reasonable opportunity to any participant whose 
claim for benefits has been denied for a full and fair review by 
the appropriate named fiduciary of the decision denying the 
claim. 

IiVVESTIGATIVE AUTEXORITY 

SEG. 504. (a) The Secretary shall have the power, in order to deter- 
!nine whether a»y person has violated or is about to violate any pro- 
vision of this title or any regulation or order thereunder— 

(1) to make an investigation, ancl in connection therewith to 
require the submission of repoits, books, ancl records, and the 
filing of data in support of any information required to be, filed 
with the Secretary under this title, ancl 

(2) t, o enter such places, inspect such books and records ancl 
question such persons as he may deem necessary to enab]e him tn 
deter!»i»e the facts relative to such investigatio», if he has rea- 
sonable cause to believe there may exist a violation of this title 
or anv r'ule. or rcgu]ation issued thereu»der or if the entry is 
pursuant to an agreement with the plan. 

The Secretary may make available to any person actual]y afi'ected by 
any niatter which is the subject of an investigation under this sec- 
tion, ancl to any department, or agency of the United States, 
information conccniing any matter which may be the subject of such 
investigation; except that a»y information olrtained by the Secretary 
pursuant to scrtinn c]10:](g) of the Internal Hevenu&' Cocle of 1054 
shall bc macle available only!» accordance with rug»1! tions prescribed 
by the Secretary of the, Treasury. 

(L) Tlie Secretary rn;iy»ot under the autliority of this section 
iequire a»y pl:!ii to submit to the Sec!'etar'y any books or records of 
t]ie ])1»ii lllnl'Q thill! 011('& !Il &!»y 1~ Illnnl]1 period un]&'ss the Secretary i!as! e;Iso»a]!]c ca»ac to be]ieve thai'e !nay exist a violation of this tit]e 
or any I & gu];&tion or or&]& r t]!ere!mcler. 

(c) I"nr the purlinses of a»y r»resti«;itin» providecl for in t]iis title, 
the provisions of sections 9 a»&1 10 (re]atirig to the attenda»cc nf wit- 
!!esses an(1 the prnductinn of hooks, recnicls, and documents) of the 
Federal Trade Commissinn Act (15 F;. S. C. 4(], 50) are ]iereby macle 
applicah]c (withorrt regarcl tn I!ny limitation in such sections respect- 
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ing persons, partnerships, banks, or common carriers) to the juris- 
diction, powers, and duties of the Secretary or any officers designated 
by him. To the extent he considers appropriate, the Secretary may 
delegate his investigative functions under this section with respect to 
insured banks acting as fiduciaries of employee benefit plans to the 
appropriate Federal banking agency (as defined in section 8(q) of 
the Federal Deposit Insurance Act (12 t~. S. C. 18]3(q) ). 

REGULATIONS 

SEc. 505. Subject to title III and section 109, the Secretary may 
prescribe such regulations as he finds necessary or appropriate to carry 
out the provisions of this title. Among other things, such regulations 
may define accounting, technical and trade terms used in such pro- 
visions; may prescribe forms; anil may provide for the keeping of 
books and records, and for the, inspection of such books and records 
(subject to section 504 (a) and (b) ). 

OTIIER AGENCIES AND DEPARTMENTS 

SFc. 506. In order to avoid unnecessary expense and duplication of 
functions among (government agencies, the Secretary may make such 
arrangements or agreements for cooperation or mutual assistance in 
the performance of his functions under this title and the functions 
of any such agency as he may find to be practicable and consistent, with 
law. The Secretary may utilize, on a reimbursable, or other basis, the 
facilities or services of any department, agency, or establishment of 
the 'V'nited States or of any State or political subdivision of a State, 
including the services of any of its employees, xvith the la&vful consent 
of such department, agency, or establishment; and each department, 
agency, or establishment of the. I nited States is authorized and 
directed to cooperate &vith the Secretary and, to the extent permitted 
by law, to provide such information and facilities as he may request 
for his assistance in the performance of his functions under this title. 
The Attorney General or his representative shall receive from the 
Secretary for appropriate action such evidence developed in the per- 
formance of his functions under this title as may be found to warrant 
consideration for criminal prosecution under the provisions of this 
title or other Federal law. 

ADMINISTRATION 

SFc. :&07. (a) Sub& hapter II of chapter:&, and chapter 7. of title 5, 
I, nited States Code (relating to administrative procedure), shall be 
applicable to this title. 

(b) Section 5108 of title 5, United States Code, is amended by 
adding at the end thereof the following new subsection; 

"(f) In addition to the number of positions authorized by sul&sec- 
tion (a), tlie Secretary of I. abor is authorized, without. regard to any 
other provision of this section, to place 1 position in tlie Department 
of I, abor in grade OS — 18, and a total of 20 positions in the Department 
of Labor in grades (iS — 16 and 17. " 

(c) Xo employee of the Department of Labor or the. Department, 
of the Treasury shall administer or enforce this title or the Internal 
Revenue ("ode of 195&4 with respect to any employee benefit plan under 
which he is a participant or beneficiary, any employee organization 
of which he is a member, or any employer organization in which he 
has an interest. This subsection does not apply to an employee benefit 

plan which covers only employees of the Irnited States. 
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APPROPRIATIONS 

SEG, 508. There are hereby authorized to be appropriated such 
sums as may be necessary to enable the Secretary to carry out his 
functions and duties under this A. ct. 

SEPARAIiILITY PROVISIONS 

SEG. 509. If any provision of this Act, or the application of such 
provision to any person or circumstances, shall be heM invalid, the 
remainder of this Act, or the application of such provision to persons 
or circumstances other than those as to ivhich it is held invalid, shall 
not be afi'ected t, hereby. 

INTERI EliENCE WITH RIGHTS PROTECTED UNDER ACT 

SEc. 510. It shall be unlawful for any person to discharge, fine, 
suspend, expel, discipline, or discriminate against a participant or 
beneficiary tor exercising any right tn which he is entitled under the 
provisions of an employee, benefit plan, this title, section 8001, or the 
Welfare and Pension Plans Disclosure Act, or for the purpose of 
interfering ivith the attainment of any right to ivhich such participant 
may become entitlecl under the plan, this title, or the Welfare and 
Pension Plans Disclosuie Act. It shall be unlawful for any person to 
discharge. fine, suspend, expel. or discriminate against any person 
because he has given information nr has testified or is about to testify in 
any inquiry or proceeding relating to this Act or the Welfare and 
Pension P]ans Disclosule Art. The provisions of section 502 shall be 
applicable in the enforce ment of this section. 

cnERci v. , IN T r RFEREN cE 

Srr 511. It shall be unlawfu] for any person throu«h the use of 
fraud, force, violence, or threat of the use of force or violence, to 
restrain, coerce, intimidate, or attempt tn restrain, coerce, or intimi- 
date any participant or beneficiary for the purpose, of interferin« 
with or preventing the exercise of any right to ivhich he is or may 
become entitled under the plan, this title, section 8001, or the Welfare 
and Pension Plans Disclosul'e Act. Any person who ivillfully violates 
this section shall be fined 410, 000 or imprisoned for not more than one 
year. Oi both. 

ADVISORY COU NCII 

SEC. 512. (a) (1) There is hereby established an Advisory Council 
on Employee Welfare and Pension Benefit I'lans (hereinafter in this 
section referred to as the "Council" ) consisting of fifteen members 
appointed by the Secretary. Not more than eight members of the 
Council shall be members of the same political party. 

(2) Members shall be persons qualified to appraise the programs 
instit uted under this Act. 

(8) Of the members appointed, three shall be representatives of 
employee organizations (at least one of whom shall be representative of 
any organization members of which are participants in a multiem- 
ployer plan); three shall be representatives of employers (at least 
one of whom shall be representative, of employers maintaining or con- 
tributing to multiemployer plans); three representatives shall be 
appointed from the general public, one of whom shall be a person repre- 
senting those receiving benefits from a pension plan; and there shall 
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be one representative each from the fields of insurance, corporate trust, 
actuarial counseling, investment counseling, investment management, 
and tlie accounting field. 

(4) Members shall serve for terms of three years except that. of those 
first appointed, five shall be appointed for terms of one year, five shall 
be appointed for terms of two years, and five shall be appointed for 
terms of three years. A member may be reappointed. A member 
appointed to fill a vacancy shall be appointed only for the remainder 
of such term. A majority of members shall constitute a quorum and 
action shall be taken only by a majority vote of those present ancl 
voting. 

(b) It shall be the duty of the Council to advise the Secretary with 
respect to the carrying out of his functions under this Act and to 
submit to the Secretary recommendations with respect thereto. The 
Council shall meet at least. four times each year and at such other times 
as the Secretary requests. In his annual report submitted pursuant to 
section 518 (b), the Secretary shall include each recommendation which 
he has received from the Council during the preceding calendar year. 

(c) The Secretary shall furnish to the Council an executive secre- 
tary and such secretarial, clerical, and other services as are deemed 
necessa, ry to conduct its business. The Secretary may call upon other 
agencies of the Government for statistical data, reports, and other 
information which will assist the Council in the performance of its 
duties. 

(d) (1) Menibers of the Council shall each be entitled to receive the 
daily equivalent of the annual rate of basic pay in efFect for grade 
GS — 18 of' the General Schedule for each day (including travel time) 
during which they are engaged in the actual performance of duties 
vested in the Council. 

(2) While away from their homes or regular places of business in 
the perfonnance of services for Council, members of the Council shall 
be allowed travel expenses, including per diem in lieu of subsistence, 
in the same manner as persons employed intermittently in the Govern- 
ment service are allo ved expenses under section 5708(b) of title 5 of 
the United States Code. 

(e) Section 14(a) of the Federal Advisory Committee Act (relat- 
ing to termination) shall not apply to the Council. 

RESEARCH. , sTODiEs, AND ANNEAL REPORT 

SEC. 518. (a) (1) The Secretary is authorized to undertake research 
and surveys and in connection th rewith to collect, compile, analyze 
and publish data, information, and statistics relating to employee bene- 
fiit plans, including retirement, deferred compensation, and welfare 
plans, and types of plans not subject to this Act. 

(2) The Secretary is authorized and directed to undertake research 
studies relating to pension plans, including but not limited to (A. ) 
the eA'ects of this title upon the provisions and costs of pension p'. ans, 
(B) the role of private pensions in meeting the economic security 
needs of the Nation, and (C) the operation of private pension plans 
including types and levels of benefits, degree of reciprocitv or porta- 
bility, and financial and actuarial characteristics and practices, and 
methods of encouraging the growth of the private pension system. 

(8) The Secretary may, as he deems appropriate or necessary, 
undertake other studies relating to employee benefit plans, the matters 
regulated by this title, and the enforcement procedures provided for 
under this title. 
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(4') The research, surveys, studies, and publications referied to iii 
this subsection Inay be conducted directly, or indirectly through grant, 
or contract arrangements. 

(b) The Secretary shall submit ainiually a report to the Congress 
covering his administration of this title for the preceding year, and 
including (1) an explanation of any variances or extensions granted 
under section 110& 207& 803 or 804 and the projected date for terminat- 
ing the variance; (2) the status of cases in enforcement status; (8) 
recommendations received fiom the Advisory Council during the pre- 
ceding year; and (4) such information, data, research findings, studies, 
and recommendations for further legislation in connection with the 
matter s covered by this title as he may find advisable. 

(c) The Secretary is authorized and directed to coopei ate with the 
Congress and its appropriate commil, tees, subcommittees, and stafF in 
supplying data and any other information, and personiiel and services, 
required by the Congress in any study, exainination, or report by the 
Congress relating to pension benefit plans established or maintained 
by States or their political subdivisioiis. 

EFFECT ON OTIIER I. AWS 

SEc. 514. (a) Except as provided in subsection (b) of this section, 
the provisions of this title and title IV shall supersede any and all 
State laws insofar as they may now or hereafter relate to any eniployee 
benefit plan described in section 4(a) and not exempt under sectioii 
4(b). This section shall take efi'ect on January 1, 1975. 

(b) (1) This section shall not apply with respect to any cause of 
action which arose, or any act or omission which occurred, before 
January 1, 1975. 

(2) (A) Except as provided in subparagraph (B), nothing in this 
title shall be construed to exeinpt or relieve any person f1 om any ]aiv 
of any State which regulates insurance, banking, or securities. 

(B) Neither an employee benefit pla~n described in section 4(a), 
which is not exempt unilei sectioii . 1(b) (other than a pl, ui established 
primarily for the purpose of providing death benefits), nor any trust 
established under such a plan, shall be deeined to be an insurance 
company or other insurer, bank, trust company, or investinent company 
or to be engaged in the business of insurance or banking for purposes of 
any law of any State purporting to regiilate insurance companies, 
insurance contracts, banks, trust conipanies, or investment companies. 

(3) Nothing in this section shall be construed to prohibit use by the 
Secretary of services or facilities of a State agency as permitted under 
section 506 of this Act, . 

(4) Subsection (a) shall not. apply to any generally applicable crimiiial laiv of a State. 
(c) For purposes of this section: 

(1) The term "State law" includes all laws. decisions, rules, 
regulations, or other State action having the efFect, of law, of any State. A law of the Vinited States applicable only to the District of Columbia shall be treated as a State law rather than a Iaw of the 'F7nited States. 

(2) The term "State" includes a State, any political subdivi- 
sions thereof, or any agency or instrumentality of either, which 
purports to regulate, directly or indirectly, the terms and condi- tions of employee benefit plans covered by this title. 

(d) Nothing in this title shall be construed to alter, amend, niodify, invalidate, impair, or supersede any law of the FJnited States (except as provided in sections 111 and 507 (b) ) or any rule or regulation issued under any such law. 
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TITLE II — AMENDMENTS TO THE INTER- 
NAL REVENUE CODE RELATING TO 
RETIREMENT PLANS 

SEC. 1001. AMENDMENT OF INTERNAL REVENUE CODE OF 1954. 
Except as otherwise expressly provided, whenever in this title an 

amendment or repeal is expressed in terms of an amendment to, or 
repeal of, a section or other provision, the reference shall be considered 
to be made to a section or other provision of the Internal Revenue Code 
of 1954. 

Subtitle A — Participation, Vesting, Funding, 
Administration, Etc. 

PART 1 — PARTICIPATION, VESTING, AND FUNDING 

SEC. 1011. MINIMUM PARTICIPATION STANDARDS. 
Part I of subchapter D of chapter 1 (relating to pension, profit- 

sharing, stock bonus, plans, etc. ) is amended by adding at the end 
thereof the following: 

"Subpart B — Special Rules 
"Sec 
"Sec. 
' Sec 
"Sec. 
"Sec. 
l I Sec 

410. Minimum participation standards. 
411. Miuimum vesting standards. 
412. Minimum funding standards. 
418. Collectively bargained plans. 
414. Definitions and special rules. 
415. Limitations on benefits and contributions under qualified 

plans. 

"SEC. 410. MINIMUM PARTICIPATION STANDARDS. 

( a ) PARTICIPATION. — 
(1) MINIMUM AGE AND SERVICE CONDITIONS. — 

"(A) GENERAL RULE. — A trust shall not constitute a quali- 
fied trust under section 401 (a) if the plan of which it is a part 
requires, as a condition of participation in the plan, that an 
employee complete a period of service with the employer or 
employers maintaining the plan extending beyond the later 
of the following dates- 

"(i) the date on which the employee attains the age 
of 95; or 

"(ii) the date on which he completes 1 year of service. 
(B ) SPECIAL RULES FOR CERTAIN PLANS. — 

"(i) In the case of any plan which provides that after 
not more than 3 years of service each participant has a 
right to 100 percent of his accrued benefit under the plan 
which is nonforfeitable (within the meaning of section 
411) at, the time such benefit accrues, clause (ii) of sub- 
paragraph (A) shall be applied by substituting '8 years 
of service' for '1 year of service'. 

"(ii) In the case of any plan maintained exclusively 
for employees of an educational institution (as defined 
in section 170(b) (1) (A) (ii) ) by an employer which is 
exempt from tax under section 501(a) which provides 
that each participant having at least 1 year of service has 
a right to 100 percent of his accrued benefit under the 
plan which is nonforfeitable (within the meaning of sec- 
tion 411) at the time such benefit accrues, clause (i) of 

Sec. 1011. 
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subparagraph (A) shall be applied by substituting '30' 

for '25'. This clause shall not apply to any plan to which 

clause (i) applies. 
"(21 MAXIMUM AGE coNDITIGNs. — A trust shall not constitute a 

qualified trust under section 401(a) if the plan of which it is a 
part excludes from participation (on the basis of age) eniployees 

who have attained a specified age, unless— 
"(A) the plan is a- 

"(i) defined benefit plan, or 
"(ii) target benefit plan (as defined under regulations 

prescribed by the Secretary or his delegate), and 
"(B) such employees begin employment with the employer 

after tliey have attained a specified age which is not Inore 
than 5 years before the normal retirement age under the plan. 

(8) DEFINITION OF YEAR OF SERVICE. — 
"(A) GENERAL RUI. E. — k'or purposes of this subsection, the 

term 'year of service' means a 12-month period during which 
the employee has not less than 1, 000 hours of service. For 
purposes of this paragraph, computation of any 12-month 
period shall be made with reference to the date on which the 
employee's employment commenced, except that, under regu- 
lations prescribed by the Secretary of Labor, such computa- 
tion may be made by reference to the first day of a plan year 
in the case of an employee who does not complete 1, 000 hours 
of service during the 12-month period beginning on the date 
his employment commenced. 

"(B) SEAsoNAI, INOUsTRIFs. — In the case of any seasonal 
industry where the customary period of employment is less 
than 1, 000 hours during a calendar year, the term 'year of 
service' shall be such period as may be determined under 
regulations prescribed by the Secretary of Labor. 

"(C) HGURS oF sERvicE. — For purposes of this subsection, 
the term 'hour of service' means a time of service determined 
under regulations prescribed by the Secretary of Labor. 

"(D) MARITIME INOUSTRIEs. — For purposes of this sub- 
section, in the case of any maritime industry, 125 days of 
service shall be treated as 1, 000 hours of service. The Secre- 
tary of Labor inay prescribe regulations to carry out this 
subparagraph. 

"(4) TIME oF FARTIOIFATION. — A. plan shall be treated as not 
meeting the requirements of paragraph (1) unless it provides 
that any employee who has satisfied the minimum age and service 
requirements specified in such paragraph, and who is otherwise 
entitled to participate in the plan, commences participation in the 
plan no later than the earlier of— 

"(A) the first day of the first plan year beginning after the 
date on which such employee satisfied such requirements, or 

"(B) the date 6 months after the date on which he satisfied 
such requirements, 

unless such employee was separated from the service before the 
date referred to in subparagraph (A) or (B), whichever is 
applicable. 

( 5) BREAKS IN SERVICE. — 
"(A) GENERAL RULE. — Except as otherwise provided in 

subparagraphs (B), (C), and (D), all years of service with 
the employer or employers maintaining the plan shall be taken 
into account in computing the period of service for purposes 
of paragraph (1). 
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"(B) EMPLOYEES UNDER 3-YEAR 100 PERCENT VESTING. — 
In the case of any employee who has any 1-year break in serv- 

ice (as defined in section 411(a) (6) (A. ) ) under a plan to 
which the service requirements of clause (i) of paragraph (1) 
(B) apply, if such employee has not satisfied such require- 
ments, service before such break shall not be required to be 
taken into account. 

"(C) 1-YzAR rrREAR IN szRvIUE. — In computing an employ- 
ee's period of service for purposes of subsection (a. ) (1) in 
the case of any pai ticipant who has any 1-year break in 
service (as defined i» section 411(a) (6) (A) ), service before 
such break shall not be required to be taken into accoiuit under 
the plan until he has completed a year of service (as defined 
in paragraph (3) ) after his return. 

"(D) NoNvzsTED PARTicIPANTS. — In the case of apartici- 
pant who does not have any nonfoifeitable right to an 
accrued benefit, derived from employer contributions, years 
of service with the employer or eniployers maintaining the 
plan before a break in service shall not be required to be 
taken into account in computing tlie period of service for 
purposes of' subsection (a) (1) if the number of conseciitive 
1-year breaks in service equals or exceeds the aggregate iiuin- 
ber of such years of service before such break. Such aggi egate 
number of years of service before sucli break shall be deemed 
not to include any years of service not ieq»ired to be tal-en 
into account under this subparagraph by reason of any pi ior 
break in service. 

I)iI. IGIB1LIT Y. — 
(1) IN or'. Ni:. RAI. . — A ti ust sliall not constii ute a qualified trust 

r section 401(a) unless the triist. , or two or more triists, or 
rust or trusts and annuity plan or plans are designated by tlie 
loyer as constituting parts of a plaii int( nded to qrralify und( r 
on 401(a) which benefits either— 

"(A) 70 percent or more of all employees, or 80 percent or 
more of all the employees who are eligible to benefit under the 
plan if 70 percent or more of all the employees are eligible to 
benefit under the plan, excluding in each case emplovees who 
have not satisfied the minimum age and service requir( m('iifs) 
if airy, prescribed by the plan as a condition of participat, ioii, 
or 

"(B) such employees as qualify under a classification set 
up by tlie enlployer and found by tlie Secretary or his dele- 
gate not to be discriminatory in favor of employees who are 
oKcers) shareholders, or highly compensated. 

(E) Ex(r, I sioN or crr(TI(N z&iru»zzs. — Foi prrrposcs of para- 
ph (1), there shall be excluded from consi(lei ation— 

"(A) (mployees not included in t]rc plan who are included 
in a, imit of employees covered by an agreement ivlii(. li tlie 
Secretary of Labor finds to be a, collective bargaining agree- 
ment between employee representatives and one or moie 
employers, if tlrere is evidence that, retirement beneiits were 
the subject of good faitli bargaining betiveen sucli employee 
repr( scntatives and sucli eniployer or employers, 

"(B) in the case of a trust established or maintained pur- 
suant to an agreement which the Secretari. of I, abor finds 
to be a collective bargaining agre*ment betwecrr air pilots 
represented in accordance ivith title II of the Railway Labor 
Act and one or more eniployers, all employees not covered 
by sucli agreement, and 
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"(C) employees wlio are nonresident aliens and who receive 
no earned income (within the meaning of section 911(b) ) 
from the employer which constitutes income from sources 
within the United States (within the meaning of section 
861(a) (3) ). 

Subparagraph (8) shall not apply in the case of a plan which 
provides contributions or benefits For employees whose principal 
duties are not customarily performed aboard aircraft in flight. 

"(c) APPLICATION OF PARTICIPATION STANDARDS TO CERTAIN 

PLANS. — 
"(1) The provisions of this sectioii (other than paragraph (2) 

of this subsection) shall not apply to-— 
"(A) a governmental plan (within the meaning of section 

414(d)), 
"(8) a church plan (within the meaning of section 414(e) ) 

with respect to which the election provided by subsection (d) 
of 'this section has not been made, 

"(C) a plan which has not at any time after the date of 
the enactment of the Employee retirement Income Security 
Act of 1974 provided for employer contributions, and 

"(D) a plan established and maintained by a society, order, 
or association described in section 501(c) (8) or (9) if no 
part of the contributions to or under such plan are made by 
employers of participants in such plan. 

"(2) A plan described in paragraph (1) shall be treated as 
meeting the requirements of this section, for purposes of section 
401(a), if such plan meets the requir ements oi section 401(a) (8) 
as in efk'cct on the day before the date of the enactment of this 
section. 

"(d) ET ECTION BY CHURCH TO I IAVE PARTICIPATION& VESTING& 
FUNDINCr& ETC p PROVISIONS Al PLY' 

"(1) IN OKNErrAL. — If the church or convention or association 
of churches which nraintains any chuich plan makes an election 
under this subsection (in such form and manner as the Secretary 
or his delegate may by regulations pr escribe), their the provisions 
of this title relating to par ticipation, vesting, funding, etc. (as in 
effect from time to time) shall apply to siich church plan as if 
such provisions did not contaiii an exclusion for chiirch plans. 

"(2) ELKOTICN IRREvocABLE. — AI1 election under this subsection 
with respect to any church plan shall be binding with respect to 
such plan, and, once made, shall be irrevocable. " 

SEC. 1012. MINIMUM VESTING STANDARDS. 
(a) IN CiKNKrrAI. . — Subpart P& of part I ot subchapter D of chapter 

1 is amended by adding after section 410 the following ne&v section: 
"SEC. 411. MINIMUM VESTING STANDARDS. 

"(a) GENERAL HULK. — A f. l'ust shall not constif. utc a qrralified trust 
under section 401(a) unless the plan of ivhich such trust, is a part 
provides that an employee's right to his normal retirement benefit is 
nonforfeitable upon the attainment of normal retirement age (as 
clefined in subsection (a) (8) ) and in addit:ion sati fies the requirements 
of paragraphs (1) and (2) of this subsection arid the requirements of 
paragraph (2) of subsection (b), rand in the case of a defined benefit, 
plan, also satisfies the requirements of pai'agraph (1) of subsection 
(b) 

"(1) EMpLCYEE coN'I'RIBUTICNs. — A. plail sa'tisfies the require- 
ments of this paragraph if an employee's rights in his accrued 
benefit derived froni his o&vn contributions are nonforfeitable. 
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" (2) EMPLGYER coNTRIBUTIGNs. — A plan satisfies the require- 
ments of this paragraph if it satisfies the requirements of sub- 

paragra h (A), (8), or (C). " A) 10-YEAR vEsTING. — A plan satisfies the requirements 
of this subparagraph if an employee who has at least 10 years 
of service has a nonforfeitable right to 100 percent of his 
accrued benefit derived from employer contributions. 

"(8) 5- To 15-YEAR vEsTING. — A plan satisfies the require- 
ments of this subparagraph if an employee who has colnpleted 
at least 5 years of service has a nonforfeitable right to a per- 
centage of his accrued benefit derived from employer cont. ri- 
butions which percentage is not less than the percentage 
determined under the following table: 

"Years of service: 
5 

Nonforfeitable 
percentage 

25 
30 

10 50 

12 
13 
14 

70 
80 

15 or more 

"(C) RULE OF 45. — 
"(i) A plan satisfies the requirements of this subpar- 

agraph if an employee who is not separated from the serv- 
ice, who has completed at least 5 years of service, and 
with respect to whom the sum of his age and years of 
service equals or exceeds 45, has a nonforfeitable right 
to a percentage of his accrued benefit derived from 
employer contributions determined under the following 
table: 

100 

"If years of and sum of age then the 
service equal and service equals nonforfeitable 
or exceed- or exceeds- percentag, . is— 

45 50 
6 47 60 
7 49 70 
8 51 80 
9 58 90 

10 55 100. 

"(ii) Notwithstanding clause (i), a, plan shall not 'be 
treated as satisfying the requirements of this subpara- 
graph unless any employee who has completed at least 10 
years of service has a nonforfeitable right to not less than 
50 percent of his accrued benefit derived from employer 
contributions and to not less than an additional 10 per- 
cent for each additional year of service thereafter. 

(8) CERTAIN PERMITTED FQRFEITUREs) sUsPKNsIovs, ETc. — 
For purposes of this subsection— 

"(A) FORFEITURE oN AccoUNT oF nEATH. — A right to an 
accrued benefit derived from employer contributions shall not 
be treated as forfeitable solely because the plan provides that 
it is not payable if the participant dies (except in the case of 
a survivor annuity which is payable as provided in section 
401(a) (11) ). 

"(8) SUSPENSION OF BENEFITS UPON REEMPLOYMENT OF 
RETIREE. — A right, to an accrued benefit derived from employer 
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contributions shall not be treated as forfeitable solely because 

the plan provides that the payment of benefits is suspended 

for such period as the employee is employed, subsequent to 
the commencement of payment of such benefits- 

"(i) in the case of a plan other thar a multiemployer 

plan by the employer who maintains the plan under 
p an, 
which such benefiits were being paid; and 

"(ii) in the case of a multieinployer plan, in the same 

industry, the same trade or craft, and thee same geo- 

graphic area covered by the plan as when such l&eiiefiits 

commenced. 
The Secretary of Labor shall prescribe such regulatioiis as 

may be necessary to carry out the purposes of this subpara- 

graph, including regulations with respect to the meaning of 
the term 'employed'. 

"(C) EFFECT OF RETROACTIvE PI AN AhfENDhIENTs. — A right 
to an accrued benefit derived from employer contributions 
shall not be treated as forfeitable solely because plan amend- 
ments may be given retroactive application as provided in 
section 412(c) (8). 

"(D) WITHDRAwAL oF MANDATDRY GONTRIBUTIoN. — 
"(i) A right to an accrued benefit derived from 

employer contributions shall not be treated as forfeitable 
solelp' because the plan provides that, in thc case of a 
participant who does not have a nonforfeitable right to 
at least 50 percent of his accrued benefit derived from 
employer contributions, such accrued benefit may be for- 
feited on account of the withdrawal by the paiticipant 
of any amount attributa'ble to the benefit derived from 
mandatory contributions {as defined in subsection (c) 
(2) (C) ) made by such participant. 

"(ii) Clause (i) shall not apply to a plan unless the 
plan provides that any accrued benefit forfeited u»der 
a plan provision desciibed in such clause shall be restored 
upon repayment by the participant of the full amount, of 
the withdrawal described in such clause plus, in the case 
of a defined benefit plan, interest. Such inter~est shaH be 
computed on such amount at the rate determined for pur- 
poses of subsection (c) (2) (C) on the date of such repay- 
ment (computed annually from the date of such with- 
drawal). In the case of a defined contribution plan, the 
plan provision required under this clause may provide 
that such repayment must be made before the participant 
has any one-year break in service commencing after the 
withdrawal. 

"(iii) In the case of accrued benefits derived from 
employer contributions which accrued before the date 
of the enactment of the Employee Retirement Income 
Security Act of 1974, a right to such accrued benefit 
derived from employer contributions shaH not be treated 
as forfeitable solely because tlie plan provides that an 
amount of such accrued benefit may be forfeited on 
account of the withdrawal by the participant of an 
amount attributable to the. benefit derived from manda- 
tory contributions {as defined in subsection (c) (2) (C) ) 
made by such participant before the date of the enactment 
of the Act if such amount forfeited is proportional to such 
amount withdrawn. This clause shall not apply to any 
plan to which any mandatory contribution is made after 
the date of the enactment of such Act. The Secretary or 
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his delegate shall prescribe such regulations as may be 
necessary to carry out the purposes of this clause. 

"(iv) For purposes of this subparagraph, in the case 
of any class-year plan, a withdrawal of employee con- 
tributions shall be treated as a withdrawal of such con- 
tributions on a plan year by plan year basis in succeeding 
order of time. 

"(v) For nonforfeitability where the employee has a 
nonforfeitable right to at least 50 percent of his accrued 
benefit, see section 401(a) (19). 

(4) SERVICE INCLUDED IN DETERMINATION OF NONI"ORFEITABLE 
PEROENTAGE. — In computing the period of service under the plan 
for purposes of determining the nonforfeitable percentage under 
paragraph (2), all of an employee's years of service with the 
employer or employers maintaining the plan shall be taken into 
account, except that the following may be disregarded: 

"(A) years of service before age 22, except that in the case 
of a. plan which does not satisfy subparagraph (A) or (B) 
of paragraph (2), the plan may not disregard any such year 
of service during which the employee was a participant; 

"(B) years of service during a period for which the 
employee declined to contribute to a plan requiring employee 
contributions; 

"(C) years of service with an employer during any period 
for which the employer did not maintain the plan or a prede- 
cessor plan (as defined under regulations prescribed by the 
Secretary or his delegate); 

"(D) service not required to be taken into account under 
paragraph (6); 

"(E) years of service before January 1, 1971, unless the 
employee has had at least 8 years of service after December 81, 
1970; and 

"(F) years of service before the first plan year to which this 
section applies, if such service v ould have been disregarded 
under the rules of the plan with regard to breaks in service as 
in efi'ect on the applicable date. 

'(5) YEAR OF SERVICE. — 
"(A) GENERAL RULE. — For purposes of this subsection, 

except as provided in subparagraph (C), the term 'year of 
service' means a calendar year, plan year, or other 12-consec- 
utive month period designated by the plan (and not prohibited 
under regulations prescribed by the Secretary of Labor) dur- 
ing which the participant has completed 1. 000 hours of service. 

"(B) HoURs oF sERvIOE. — For purposes of this subsection, 
the term 'hours of service' has the meaning provided by sec- 
tion 410(a) (3) (C). 

"(C) SEAsoNAr. INDUsTRIEs. — In tlie case of any seasonal 
industry where the customary period of employment is less 
than 1, 000 hours during a calendar year, the term 'year of 
service' shall be such period as may be determined under reg- 
ulations prescribed by the Secretary of Labor. 

"(D) MARITIME INDUSTRIES. — For purposes of this sub- 
section, in the case of any maritime 'industry, 125 days of serv- 
ice shall be treated as 1, 000 hours of service. The Secretary 
of Labor may prescribe regulations to carry out the purposes 
of this subparagraph. 

(6) BREAKS IN SFRVICF. . — 
"(A) DEFINITION OF I-YEAR BREAK IN SERVICE. — For' puI'- 

poses of this paragraph, the term '1-year brcak in service' 
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means a calendar year, plan year, or other 19-consecutive- 
month period designated by the plan (anrl not, prohibited 
under regulations prescribed by the Secretary of Iiabor) dur- 

ing which the participant has not completed more than 500 
hours of service. 

"(8) 1 YEAR oF sERvlcE AI"TFR I-YEAR BREAK IN sERV- 

Icz. — For purposes of paragraph (4), in the case of any 
employee who has any 1-year break in service, years of service 
before such brcak sh 11 not be required to be taken into 
account until he has completed a year of service after his 
return. 

(C) 1-YEAR BREAK IN Sl". RVICE UNDER DEFINED CONTRIBYTION 

Fr, AN. — For purposes of paragraph (4), in the case of any 
participant in a defined contribution plan, or an insured 
defined benefit plan lvhich satisfies the requirements of sub- 
section (b) (1) (F), who has any 1-year break in service, years 
of service after such break shall not be required to be taken 
into account for purposes of determining the nonforfeitable 
percentage of his accrued benefilt derived f& om employer con- 
tributions which accrued before such break. 

(D) NoxvasTED I'ARTIclpANrs. — For purposes of para- 
graph (4), in the case of a participant, who, under the. plan, 
does not have any nonforfcitablc right to an accrued benefit, 
derived from employer contributions, years of service before 
any 1-year break in service shall not be required to be taken 
into account, if the number of consecutive 1-year breaks in 
service equals or exceeds the aggregate number of such years 
of service prior to such break. Such aggregate number of 
years of service before such break shall lje deemed not to 
include any years of service not required to be taken into 
account under this subparagraph by reason of any prior 
break in service. 

(7) ACCRUED BFNEFIT. — 
"(A) lNcENERAI, . — For purposes of this section, the term 

'accrued benefit' means- 
"(i) in the case of a defined benefit plan, the employ- 

ee's accrued benefit, determined under the plan and, except 
as provided in subsection (c) (8), expressed in the, form 
of an annual benefit commencing at normal retirement 
age, or 

"(ii) in the case of a pl an which is not a defined benefit 
plan, the balance of the employee's account. 

"(B) EFFECT OF CERTAIN DISTRIBUTIONS. — Notwithstand- 
ing paragraph (4), for purposes of determining the employ- 
ee's accrued benefit: under the plan, the plan may disregard 
service performed by the employee with respect to which 
he has received- 

"(i) a clistribution of the present. value of his entire 
nonforfeitable benefit if such distribution was in an 
amount (not more than $1, 750) permitted under regula- 
tions prescribed by the Secretary or his delegate, or 

"(ii) a distribution of the present value of his non- 
forfeitable benefit attributable to such service which he 
elected to receive. 

Clause (i) of this subparagraph shall apply only if such dis- 
tribution was made on termination of the employee's Dartici- 
pation in the plan. Clause (ii) of this subparagraph shall 
apply only if such distribution was made on termination of 
the employee's participation in thc plan or under such other 

74 Sec. 1012. (a) 



public Law 9~06 

circumstances as may be provided under regulations pre- 
scribed by the Secretary or his delegate. 

(C) REPAYMENT OF SUBPARAGRAPEI rb) DISTRIBUTIONS. — 
For purposes of determining the employee's accrued benefit 
under a plan, the plan may not disregard service as provided 
in subparagraph (B) unless the plan provides an opportunity 
for the participant to repay the full amouiit of tire distribu- 
tion described in such subparagraph (B) with, in the case of a 
defined benefit plan, iiiterest at the rate determined for pur- 
poses of subsection (c) (2) (C) and provides that upon such 
repayment the employee's accrued benefit shall be recom- 
puted by taking into account service so disregarded. This sub- 
paragraph shall apply only in the case of a participant who- 

"(i) received such a distribution in any plarr yeai 
to which this section applies, which distribution was 
less than the present value of his accrued benefit, 

"(ii) resumes eniployment covered under the plan, 
and 

"(iii) repays the full amount of such distribution with, 
in the case of a defined benefit plan, interest at the rate 
determined for pur poses of subsection (c) (9) (C) . 

In the case of a defined contribution plan, the plan provi- 
sion required under this subparagraph may provide that such 
repayment must be made before the participant has any one- 
year break in service cominencing after such withdrawal. 

"(8) NGRMAL RETIREMENT AGE. — For purposes of this section, 
the term 'normal retirement age' nieans the earlier of— 

"(A) the time a plan participant attains normal retire- 
ment age under the plan, or 

"(B) thelaterof- 
"(i) the time a plan participant attains age 65, or 
"(ii) the 10th aiuiiversary of the time a, plan partici- 

pant commenced participation in the plan. 
"(9) FQRMAL RETIREMENT BENEFIT. — For purposes of this sec- 

tion, the term 'normal retirement benefit' means the greater of 
the early retirement benefit under the plan, or the benefit under 
the plan commencing at normal retiremernt age, The normal 
retirement benefit shall be determined without regard to— " (A) medical benefits, and 

"(B) disability benefits not in excess of the qualified dis- 
ability benefit. 

For purposes of this paragraph, a qualified disability benefit is 
a disability benefit provided by a plan which does not exceed 
the benefit which would be provided for the participant if he 
separated from the service at normal retirement age. For pur- 
poses of this paragraph, the early retirement benefit under a, 

plan shall be deteimined without regard to any benefits com- 
mencing before benefits payable urider title II of the Social 
Security Act become payable which- 

"(i) do not, exceed such social security benefits, and 
"(ii) terminate when such social security beiiefits com- 

mence. 
"(10) CHANGES IN VESTING SCHEDULE. — 

'(A) GENERAL RULE. — -A plan amendment changing any 
vesting schedule under the plan shall be treated as not satisfy- 
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ing the requirements of paragraph (B) if the nonforfeitable 

percentage of the accrued benefit derived from employei 

contributions (determined as of the later of the date such 

amendment is adopted, or the date such amendinent becomes 

effective) of any employee who is a participant in the plan is 

less than such nonforfeitable percentage computed under the 

plan without regard to such aniendinent. 
"(8) ELECTION OF FORMER SCIIEDULE. — A plan amend- 

ment changing any vesting schedule under the plan shall be 

treated as not satisfying the requirements of paragrap ( ) 
unless each participant having not less than 5 years of serv- 

ice is permitted to elect, within a reasonable period after the 

adoption of such amendment, to have his nonfoi feitable per- 

centage computed under the plan without regard to suc 

amendment. 
"(b) ACCRUED BENEFIT REQUIREMENTs. — 

(1) GENERAL RULFS. — 
"(A) 8-PERGENT METIIDD. — A. defined benefit plan satisfies 

the requirements of this paragraph if the accrued benefit to 
which each participant, is entitled upon his separation from 
the service is not less than- 

"(i) 8 percent of the normal retiivment benefit to 
which he would be entitled if he commenced participation 
at the earliest possible entry age under the plan and 
served continuously until the earlier of age 65 or the nor- 
mal retirement age specified under the plan, multiplied 
by 

"(ii) the number of yeais (not in excess of 88I/s) of his 
participation in the plan. 

In the case of a plan providing retirement benefits based 
on compensation during any period, the normal retirement 
benefit to which a paiticipant would bc entitled shall be cleter- 
mined as if he continued tn earn amnially the average rate 
of compensation which he earned during consecutive years of 
service, not in excess of 10, for ivhich his compensation was the 
highest. k or purposes of this subparagraph. social securit& 
benefits and all other relevant factors used to compute bene- 
fits shall be treated as remaining constant as of the current 
year for all years after such current year. 

(8) 188I/s pEROENT RULE. — A defined benefit plan satisfies 
the requirements of this paragraph for a particular plan year 
if under the plan the accrued benefit payable at the normal 
retirement age is equal to the normal retirement benefit and 
the annual rate at ivhich any individual who is or could be a 
participant can accrue the retirement benefits payable at 
normal retirement age under the plan for any later plan year 
is not, more than 188I/s percent of the annual rate at ivhich, he 
can accrue benefits for any plan year beginning on or after 
such particular plan year and before such later plan year. For 
purposes of this subparagraph- 

"(i) any amendment to the. plan which is in effect for 
the current year shall be treated as in effect for all other 
plan years; 

"(ii) any change in an accrual rate which does not 
apply to any individual who is or could be a participant 
in the current year shall be disregarded; 
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"(iii) the fact that benefits under the plan may be 
payable to certain employees before normal retirement 
age shall be disregarded; and 

"(iv) social security benefits and all other relevant f ac- 
tors used to compute benefits shall be treated as remaining 
constant as of the current year for all years after the 
current year. 

"(C) FRAOTIDNAL RvLE. — A defined benefit plan satisfies the 
requirements of this paragraph if the accrued benefit to which 
any participant is entitled upon his separation from the 
service is not less than a fraction of the annual benefit com- 
mencing at normal retirement age to which he would be 
er. titled under the plan as in efFect on the date of his separation 
if he continued to earn annually until normal retirement age 
the same rate of compensation upon which his normal retire- 
ment benefit ~ould be computed under the plan, determined 
as if he had attained normal retirement, age on the date on 
which any such determination is made (but fairing into 
account no more than the 10 years of service immediately pre- 
ceding his separation from service). Such fraction shall be 
a fraction, not exceeding 1, the numerator of which is the 
total number of his years of participation in the plan (as of 
the date of his separation from the service) and the denomina- 
tor of which is the total number of years he would have par- 
ticipated in the plan if he separated from the service at the 
normal retirement age. For purposes of this subparagraph, 
social security benefits and all other relevant factors used to 
compute benefits shall be treated as remaining constant as of 
the current year for all years after such current year. 

(D) ACCRUAL FOR SERVICE BEFORE EFFECTIVE DATE. — 
Subparagraphs (A), (B), and (C) shall not apply with 
respect to years of participation before the first plan year to 
which this section applies, but a defined benefit plan satisfies 
the requirements of this subparagraph with respect to such 
years of participation only if the accrued benefit of any par- 
ticipant with respect to such years of participation is not less 
than the greater of- 

"(i) his accrued benefit determined under the plan, as 
in efFect from time to time prior to the date of the enact- 
ment of the Employee Retirement Income Security Act 
of 1974, or 

"~ii) an accrued benefit which is not less than one-half 
of the accnied benefit to which such participant would 
have been entitled if subparagraph (A), (B), or (C) 
applied with respect to such years of participation. 

"(E) FIRsT Two YEARs oF sERvIcE. — Notwithstanding sub- 
paragraphs (A), (B), and (C) of this paragraph, a p!an 
shall not be treated as not satisfying the requirements of 
this paragraph solely because the accrual of benefits under 
the plan does not become effective until the einployee has two 
continiious years of service. For purposes of this subpara- 
graph, the term 'vcars of service' has the meaning provided by 
section 410(a) (8) (A). 

"(F) CERTAIN INsITRED DEFINED BENEFIT PLANs. — Notwith- 
standing subparagraphs (A), (B), and (C), a defined benefit 
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plan satisfies the requirements of this paragraph if such 
plan- 

"(i) is funded exclusively by the purchase of insur- 

ance contracts, and 
"(ii) satisfies the requirements of paragraphs (2) and 

(3) of section 412(i) (relating to certain insurance 
contract plans), 

but only if an employee's accrued benefit as of any applicable 
date is not less than the cash surrender value his insurance 
contracts would have on such applicable date if the require- 
ments of paragraphs (4), (5), and (6) of section 412(i) 
were satisfied. 

(G) ACCRUED BENEFIT MAY NOT DECREASE ON ACCOUNT OF 

INGREAsING AGE oR sERvIcE. — Notwithstanding the preceding 
subparagraphs, a defined benefit plan shall be treated as not 
satisfying the requirements of this paragraph if the partici- 
pant's accrued benefit is reduced on account of any increase in 
his age or service. The preceding sentence shall not apply to 
benefits under the plan commencing before entitlement to 
benefits payable under title II of the Social Security Act 
which benefits under the plan- 

"(i) do not exceed such social security benefits, and 
"(i1) terminate when such social sec11rity benefits 

commence. 
(2) SEPARATE ACCOUNTING REQUIRED IN CERTAIN CASES. — A 

plan satisfies the requirements of this paragraph if— 
"(A) in the case of a defined benefit plan, the plan requires 

separate accounting for the portion of each employee's accrued 
benefit derived from any voluntary en1ployee contributions 
permitted under the plan; and 

"(B) in the case of any plan which is not a defined benefit 
plan, the plan requires separate accounting for each 
employee's accrued benefit. 

(8) YEAR OF PARTICIPATION. — 
"(A) DEFINITICN. — For purposes of determining an 

employee's accrued benefit, the teIm 'year of participation' 
means a period of service (beginning at the earliest date on 
which the employee is a participant in the plan and v, "hich is 
included in a period of service required to be taken into 
account under section 410 (a) (5) ) as determined under regu- 
lations prescribed by the Secretary of Labor which provide 
for the calculation of such period on any reasonable and 
consistent basis. 

"(B) LEss TIIAN FULL TIME sERvIcE. — For purposes of this 
paragraph, except as provided in subparagraph (C), in the 
case of any employee whose customary employInent, is less 
than full time, the calc11lation of such employee's service on 
any basis which provides less than a ratable portion of the 
accrued benefit to which he would be entitled under the plan 
if his customary employment were full time shall not be 
treated as made on a reasonable and consistent basis. 

"(C) LESS THAN 1, 000 HOURS OF SERVICE DURING YEAR. — For 
purposes of this paragraph, in the case of any employee 
whose service is less than 1, 000 hours during any calendar 
year, plan year or other 12-consecutive month period desig- 
nated by the plan (and not prohibited under regulations 
prescribed by the Secretary of Labor) the calculation of his 
period of service shall not be treated as not made on a rea- 
sonable and consistent basis solely because such service is 
not taken into account. 
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"(D) SEAsoNAL INDUsTRII'. s. — Ill the case of any seasonal 
industry where the customary period of employment is less 
than 1, 000 hours during a calendar year, the term 'year of 
participation' shall be such period as determined under regu- 
lations prescribed by the Secretary of Labor. 

"(E) MARITIME INDUs'I'RIKs. — For purposes of tliis sub- 
section, in the case of any maritime industry, 125 clays of 
service shall be treated as a year of particip«. tion. Tire Sec- 
retary of I abor may prescribe regulations to carry out the 
purposes of this subparagraph. 

"(c) AI-I. OCATION OI' ACCRUED BENEFITS BKTWL'KN L&'Ml'I. OYKli AND 

EMPLOYEE CONTRIBUTIONS. — 
"(1) ACCRUED BKNEI'IT DERIVED FROM EMPLOYER CONTRIBU- 

TloNs. — k'or purposes of this section, an employee's accrued benefit 
derived from employer contributions as of. any applicable date 
is the excess, if any, of the accrued benefit for such employee as 
of such applicable date over the accrued benefit derived from 
contributions made by such employee as of s»ch date. 

(0) ACCIIUKD BKNEFIT DERIVED I"ROM KM1'I OYKE CONTR il)U- 
rloNs. — 

"(A) PLANs oTliKR TlIAN DKFINI". I) 1)KNKFI'1' Pl, ANs. — In tlie 
case of a plan other than a defirred benefit plan, tlie accriied 
benefit derived from co»tributions macle by a» employee as 
of any applicable date i~ 

"(i) except as provided in cl«use (ii), tlie bal«»ce of 
the, employee's separate account co»sistiiig o»ly of iris 
contributions ansi the incor»e, expenses, gaiiis, and losses 
attributable thereto, or 

(11) 1 f a sepal'atc accoilli t is not »)ail)tallied with 
respect to a» employee, 's contrib»tions u»der sucli «, l)lali, 
the amou»t )vhich bears tlie same ratio to his total accl ued 
benefit as tlie total «i»ou»t nf tlie employee's coiitrib»tioiis 
(less withdraivals) bears to the sum of such contributions 
and the co»trib»tioiis i)inde oil iris behalf bv the employer 
(less witlidrawals). 

"(8) DEFINE)) BKN1". 11T 1'I ANS. — 
"(i) IN Gl". Nl". FAI. . — In t, he case of a defined benefit plan 

providing «» a»»rial be»efit i» the foi'rn of a single life 
annuity (witlio«t a»ciliary be»efits) commencing at, nor- 
mal retire»ie»t age, the «ccrued benefit derived from 
co»tributions i»;»le by a» emplnyce «s of aliy applicable 
date is tile a»iiual be»efit eqiral to the employee's accu- 
mulated contributions multiplied by the appropriate 
conversion f;ictor. 

"(ii) AppRopRIATE coNYERsloN FAcroR. — Fol' pul'poses 
of clause (i), the ter»i '«ppropriate conversion factor' 
means tile factor necess;iry to convert all amount equal 
to tile accimiulated co»tributio»s to a, single life al»iuity 
(without ancillary benefits) commencing at normal 
retirement age and shall be 10 percent for a normal 
retireinent age of 65 years. For other normal retirement 
ages the conversion f«ctor sh«ll be deter)»i»ed in accord- 
ance with regulatio»s prescribecl by the Secretary or his 
delegate. 

"(C) DEFINITION OF ACCUMULATED CONTRIBUTIONS. — For 
purposes of this subsection, the term 'accumulated coritribu- 
tions' means the total of- 

"(i) aH mandatory contributions made by the 
employee, 
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"(ii) interest (if any) under the plan to the end of 
th l t lan year to which subsection (a) (9) does not 

and app y ply (b& reason of the applicable efFective date), a 
"(iii) interest on the sum of the amounts determine ed 

under clauses (i) and (ii) compounded annually at the 
rate of 5 percent per annum from the beginning of the 
first plan year to which subsection (a) (2) applies (by 
reason of the applicable efFective date) to the date upon 
which the employee would attain normal retirement age. 

For puvposes of this su'bparagraph, t' he term 'mandatory con- 
tributions' means amounts contributed to the plan by the 
employee which are required as a condition of employment, 
as a condition of participation in such plan, or as a condition 
of obtaining benefits under the plan attributa'ble to employer 
contributions. 

"(D) AnJUSTMENTs. — The Secretary or his delegate is 
authorized to adjust by regulation the conversion factor 
described in subparagraph (8), the rate of interest described 
in clause (iii) of subparagraph (C), or both, from time to 
time as he may deem necessary. The rate of interest shall bear 
the relationship to 5 percent which the Secretary or his dele- 
gate determines to be comparable to the relationship which 
the long-term money rates and investment yields for the last 
period of 10 calendar years ending at least 19 months before 
the beginning of the plan year bear to the long-term money 
rates and investment yields for the 10-calendar year period 
1964 through 1978. No such adjustment shall be efFective for 
a plan year beginning before the expiration of 1 year after 
such adjustment is determined and pu'blished. 

"(K) LIMITATIoN. — The accrued benefit derived from 
employee contributions sh'all not exceed the greater of- 

"(i) the employee's accrued benefit under the plan, or 
"(ii) the accrued benefit derived from einployee con- 

tributions determined as though the amounts calculated 
under clauses (ii) and (iii) of sii'bparagraph (C) were 
zero. 

"(3) AGTUARIAL ADJUsTMENT. — For purposes of this section, 
in the case of any defined benefit plan, if an employee's accrued 
benefit is to be determined as an amount other than an annual 
benefit commencing at normal retirement age, or if the accrued 
benefit derived from contributions made by an employee is to be 
determined with reepect to a benefit other t'han an annual benefit 
in the form of a single life annuity (without ancillary benefits) 
commencing at normal retirement age, the employee's accrued 
benefit, or the accrued benefits derived from contributions made 
by an employee, as the case may be, shall be the. actuarial equiva- 
lent of such benefit or amount determined under paragraph (1) or (9). 

"(d) SPECIAL RULES. — 
"(1) CooRDINATIoN wITII sEcTIDN 40i (a) (4). — A plaI1 which 

satisfies the requirements of this section shall be treated as satis- 
fying any vesting requirements resulting from the application of 
section 401(a) (4) unless— 

"(A) there has been a pattern of abuse under the plan 
(such as a dismissal of employees before their accrued benefits 
become nonforfeitable) tending to discriminate in favor of 
employees who are ofFicers, shareholders, or highly compen- 
sated, or 
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"(B) there have been, or there is reason to believe there will 

be, an accrual of benefits or forfeitures tending to discrimi- 
nate in favor of employees who are officers, sh~areholdeis, or 
highly compensated. 

"(2) PRDHIBITED DIscRIMINATICN. — Sirbsection (a) shall not 

apply to 'benefits which may not be provided for designated 
employees in the event of early termination of the plan under 
provisions of the plan adopted pursuant to regulations prescribed 
by the Secretary or his delegate to preclude the discrimination 
prohibited by section 401(a) (4). 

( 3 ) TERMINATION OR PARTIAL TERMINATION j DISCONTI NUANCE 

oF coNTRIBUTICNs. — Notwithstanding the provisions of subsection 
a), a trust shall not constitute a qualified trust under section 401 
a) unless the plan of which such trust is a part provides that— 

"(A. ) upon its termination or partial termination, or 
"(B) in the case of a plan to which section 412 does not 

apply, upon complete discontinuance of contributions uiider 
the plan, 

the rights of all afiected employees to benefits accrued to tlie date 
of such termiiiation, partial terminatioii, or discontinuance, to 
the extent funded as of suc'h date, or the amounts credited to the 
employees' accounts, are nonforfeitable. I'his paragraph shall not 
apply to benefits or contributions which, under provisions of the 
plan adopted pursuant to regulations prescribed by the Secretary 
or his delegate to preclude the discrimination prohibited by sec- 
tion 401(a) (4), may not 'be used for designaterl employees in 'the 
event of early termination of the plan. 

"(4) Crass AKAR PLANs. — The requirefnents of. subsection 
(a) (2) shall be Ileemed to 'be satisfied in the case of a class year 
plan if such plan provides tliat 100 percent of each employee's 
right to or derived from the contributions of the employer on his 
behalf with respect to any plan year are nonforfeitable not later 
than the end of the 5th plan year following the plan year for 
which such contributions were made. For purposes of this section, 
the term 'class year plan' means a profit-sharing, stock bonus, or 
money purchase. plan whic'h provides for the separate nonforfeit- 
ability of employees' rights to or derived from the contributions 
for each plan year. 

"(5) TREATMENT oF voLUNTARY EMPLQYEE coNTRIBUTICNs. — In 
the case of a define beiiefit plan which permits voluntary 
employee contributions, tlie portion of Rii employee's accrued 
benefit derived from such contribu'tions shall 'be treated as an 
accrued benefit derived from employee contributions under a plaii 
other than a defined benefit plan. 

(6) ACCRUED BENEFIT NOT TO BK DKCREASKD BY AMENDMENT. — A 
plan shall be treated as iiot, sa'tisfying the requirements of this 
section if the accrued benefit of a paiticipnntt is decreased by an 
amendment of the plan, other than an amendment described in 
section 412(c) (8). 

(e) APPLIGATIoN oF VEBTINO STANDARDs To CiERTAIN PLANs 
"(1) The provisions of this section (other than paragraph (2) ) 

shall not apply to— 
"(A) a governmental plan (within the meaning of section 

414(d)), 
"(B) a church plan (within the meaning of section 414(e) ) 

with respect to which the election provided by section 410(d) 
has not been made, 
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"(C) a plan which has not, at any time after the date of the 

enactment of the Employee Retirement Income Security Act 

of 1974, provided for employer contributions, and 

"(D) a plan established and maintained by a society, order, 

or association described in section 501(c) (8) or (9), if no 

part of the contributions to or under such plan are made y 
employers of participants in such plan. 

"(2) A plan described in paragraph (1) shall be treated as 

meeting the requirements of this section, for purposes of section 

401(a), if such plan meets the vesting requirements resulting 

from the application of sections 401(a) (4) and 401(a) (7) as in 

e8ect on the day before the date of the enactment of the Employee 

Retirement Income Security Act of 1974. " 
(b) COMPARADII, ITT oF PI. ~Ns. — Section 401(a) (relating to 

requirements for qualification) is amended by adding at the end of 
paragraph (5) the following: 4For purposes of determining whether 

two or more plans of an employer satisfy the requirements of para- 

graph (4) when considered as a single plan, if the amount of contribu- 

tions on behalf of the employees allowed as a deduction under section 

404 for the taxable year with respect to such plans, taken together, 
bears a uniform relationship to the total compensation, or the basic or 
regular rate of compensation, of such employees, the plans shall not be 

considered discriminatory merely because the rights of employees to, 
or derived from, the employer contributions under the separate plans 
do not become nonforfeitable at, the same rate. For the purposes of 
determining whether two or more plans of an employer satisfy the 
requirements of paragraph (4) when considered as a single plan, if 
the employees' rights to benefits under the separate plans do not 
become nonforfeitable at the same rate, but the levels of benefits pro- 
vided by the separate plans satisfy the requirements of regulations 
prescribed by the Secretary or his delegate to take account of the dif- 
ferences in such rates, the plans shall not be considered discriminatory 
merely because o'f the diR'erence in such rates. " 

(c) VARIATIONS FROM CERTAIN VEsTING AND ACCRUED BENEFITS 
REqUIREMENTs. — In the case of any plan maintained on January 1, 
19Y4, if, not later than 2 years after the date of the enactment of this 
Act, the plan administrator petitions the Secretary of Labor, the Sec- 
retary of Labor may prescribe an alternate Inethod which shall be 
treated as satisfying the requirements of subsection (a) (2) of section 
411 of the Internal Revenue Code of 1954, or of subsection (b) (1) 
(other than subparagraph (D) thereof) of such section 411, or of both 
such provisions for a period of not more than 4 years. The Secretary 
may prescribe such alternate method only when he finds that— 

(1) the application of such requirements would increase the 
costs of the plan to such an extent that there would result a sub- 
stantial risk to the voluntary continuation of the plan or a sub- 
stantial curtailment of benefit levels or the levels of employees' 
compensation, 

(2) the application of such requirements or discontinuance of 
the plan would be adverse to the interests of plan participants 
in the aggregate, and 

(8) a waiver or extension of tiine granted under section 412(d) 
or (e) would be inadequate. 

In the case of any plan with respect, to which an alternate method has 
been prescribed under the preceding provisions of this subsection for 
a period of not more than 4 years, if, not later than 1 year before the 
expiration of such period, the plan administrator petitions the Secre- 
tary of Labor for an extension of such alternate method, and the 
Secretary makes the findings required by the prereding sentence, such 
alternate method may be e~xtended for not more than 8 years. 
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SEC. 1013. MINIMVM FVNDING STANDARDS. 

(a) IN GENERAL. — Subpart II of part I of subcliapter I) of chapter 
1 is amended by adding after section 411 the folloiving new section: 

"SEC. 412. MINIMVM Fl. "NDING STANDARDS 

"(a) GENERAL RULE. — Except, ns ploviclecl 111 subsection (h), this 
section applies to n, plan if, for any plan year beginning on or after 
the effective date of this section for siich plan —— 

"(1) such plan included a trust which qualified (or was deter- 
mined by the Secretary or his delegate to hn. ve qualified) uncler 
section 401(a), or 

"(2) such plan sn. tisfied (or was determined by the Secretary 
or liis delegate to liavc satisf'ied) the requirements of section 403 
(a) or 405(a). 

A plan to ivhich tliis s«ction applies slinll have satisfied the minimuru 
funding staiidnrd foi such plan for a plan yeai if as &&f the. encl of such 
plan ye~ar, the pl:1» does not have aii accumulated funding cleficiency, 
I'or purposes of this section and section 4971, the tenn 'accumulated 
funding deficiency' m«nns for any plan the excess of the total charges 
to the fun&li»g standard nccouiit, or nll plan years (beginning witli 
the first plan year to which this sectioii applies) over the total cree'its 
to such account for such years or, i f less, the excess of the totn1 charges 
to the alternative minimum fundiiig standarcl account for such phui 
years over the tot al credits to such account foi such years. 

"(b) FUND1N&' STANDARD ckc&UOUNT. — 
"(1) AccoUNT RFciuiRFD. — Each plan to which this section 

applies shall esinblish and maintain a fuiiding standard account. 
Sucli account shnll be credited nucl charged solely as provided in 
this section. 

"(2) CiiARDEs To AcooUNT. — For n, plan year. the funding 
stnnclnrd account shnll b«chnrgccl ivith the sum of— 

"(A) the noimnl cost of the plan for the plan year, 
"(8) tf e amounts necessary to amortize in equal annual 

installments (until f'ully nniortized)— 
"(i) iii the case of a plan in existcncc on January 1; 

1974, the iuifunded past service liability undei' tlie plan 
on the first day of the first plnn year to which tliis section 
applies, over n perio&1 of 40 plan years, 

"(ii) in the cns«of a plan ivlii&. h comes into existencc 
after January 1, 1974, the iuif unded past service liability 
under the plan on the first day of the &st plan year to 
which this section nppli«s, o& er a period of 80 plan years 
(40 iilan years in flic case of a multieinployei plan), 

"(iii) separately, with respect to each plan year. the 
nct increase (if any&) in unfundecl past service liability 
under the plan arising from plan amendments adopted 
in such year, over a period of 30 plan years (40 plan 
years in the c~nse of a multiemployer plan), 

"(iv) separately, with respect to each plan year, the 
net cxperie»ce loss (if any) under the plan, over a period 
of 15 plan years (20 plan years in the case of a multi- 
employer plan), and 

"(v) separately, with i espect to each plan year, the net 
loss (if any) resulting from changes in actuarial assump- 
tions used under the plan, over a period of 80 plan years, 

"(C) the an1ount necessary to amort. ize each waived fund- 
ing deficiency (within the meaning of subsection (d) (3) ) 
for each prior plan yenr in equal annual installments (until 
fully amortized) over a period of 15 plan years, nnd 
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"(D) the amount necessary to amortize in equal annual 

installments (until fully amortized) over a period of 5 plan 

years any amount credited to the funding standard account 

under paragraph (8) (D). 
"(3) CREDITs To AccoUNT. — For a plan year, the funding 

standard account shall be credi+M with the sum of— 
"(A) the amount considered contributed by the employer 

to or under the plan for the plan year, 
"(B) the amount necessary to amortize in equal annual 

installments (until fully amortized)— 
"(i) seDarately, with respect to each plan year, the net 

decrease (if any) in unfunded past service liability under 
the plan arising from plan amendments adopted in such 

year, over a period of 30 plan years (40 plan years in 

the case of a multiemployer plan), 
"(ii) separately, with respect to each plan year, the 

net experience gain (if any) under the plan, over a 
period of 15 plan years (S) plan years in the case of a 
multiemployer plan), and 

"(iii) separately, with respect to each plan year, the 
net gain (if any) resulting from changes in actuarial 
a, ssumptions used under the plan, over a period of 30 plan 
years, 

"(C) the amount of the waived funding deficiency (within 
the meaning of subsection (d) (3) for the plan year, and 

"(D) in the case of a plan year for which the accumulated 
funding deficiency is determined under the funding standard 
account if such plan year follows a plan year for which such 
deficiency was determined under the alternative minimum 
funding standard, the excess (if any) of any debit balance 
in the funding standard account (determined without regard 
to this subparagraph) over any debit balance in the 
alternative minimum funding standard account. 

(4) COMBINING AND OFFSEIT1NG AMOUNTS To BE AMORTIZED. — 
Under regulations prescribed by the Secretary or his delegate, 
ainounts required to be amortized under paragraph (9) or 
paragraph (8), as the case may be— 

"(A) may be coinbined into one amount under such 
paragraph to be amortized over a period determined on the 
basis of the remaining amortization period for all items 
entering into such combined amount, and 

"(B) may be ofFset against amounts required to be 
amortized under the other such paragraph, with the resulting 
amount to be amortized over a period determined on the basis 
of the remaining amortization periods for all items entering 
into whichever of the two amounts being ofFset is the greater. 

"(5) INTEREsT. — The funding standard account (and items 
therein) shall be charged or credited (as determined under 
regulations prescribed by the Secretary or his delegate) with 
interest at the appropriate rate consistent with the rate or rates of 
interest used under the plan to determine costs. 

"(c) SPECIAL RULES. — 
"(1) DETERMINATIONS To BE MADE UNDER FUNDING METHOD. — 

For purposes of this section, normal costs, accrued liability, past 
service liabilities, and experience gains and losses shall be deter- 
mined under the funding method used to determine costs under 
the plan. 
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( 2) VALUATION OF ASSETS. — 
"(A) IN GENERAL. — For purposes of this section, the value 

of the plan's assets shall be determined on the basis of any 
reasonable actuarial method of valuation which takes into 
account fair market value and which is permitted under 
replations prescribed by the Secretary or his delegate. 

'(B) EIEOTIoN wiTH REspEOT To BoNDs. — The value of a 
bond or other evidence of indebtedness which is not in 
default as to principal or interest may, at the election of the 
plan administrator, be determined on an amortized basis 
runninq from initial cost at purchase to par value at maturity 
or earhest call date. Any election under this subparagraph 
shall be made at such time and in such maiiner as the 
Secretary or his delegate shall by regulations provide, shall 

apply to all such evidences of indebtedness, and may be 
revoked only with the consent of the Secretary or his 
delegate. 

"(8) ACTUARIAL ASSUMPTIONS MUST BE REASONABI. E. — For 
purposes of this section, all costs, liabilities, rates of interest, and 
other factors under the plan sha~ll be determined on the basis of 
actuarial assumptions and methods which, in the aggregate, are 
reasonable (taking into account the experience of the plan and 
reasonable expectations) and which, in combination, ofi'er the 
actuary's best estimate of anticipated experience under the plan. 

(4) TRE 4TMENT OZ CERTAIN CHANGES AS ExPERIENCE GAIN 

oR r. oss. — For purposes of this section, i f— 
"(A) a change in benefits under the Social Security Act 

or in other retirement benefits created under Federal or State 
law, or 

"(B) a change in the definition of the term 'wages' under 
section 8121, or a change in the amount of such ~ages taken 
into account under regulations prescribed for purposes of 
section 401(a) (5), 

results in an increase or decrease in accrued liability under a plan, 
such increase or decrease shall be treated as an experience loss or 
gain. 

(5) CHANGE IN FUNDING METHOD OR IN PLAN TEAR REQUIRES 

AppRovAL. — If the funding method for a plan is changed. the new 

fundinp method shall become the funding method used to 
determine costs and liabilities under the plan only if the change is 
approved by the Secretary or his delegate. If the plan year for 
a plan is changed, the new plan year shall become the plyan year 
for the plan only if the change is approved by the Secretary or his 
dele ate. " 6) FUI. I, FUNDING. — If, as of the close of a plan year, a plan 
would (without regard to this paragraph) have an accumulated 
funding deficiency (determined without regard to the alternative 
minimum funding standard account permitted under subsection 

(g) ) in cx& ess of the full funding limitation— 
"(A) the funding standard account shall be credited with 

the amount of such excess, and 
"(B) all amounts described in paragraphs (2) (B), (C), 

and (D) and (8) (B) of subsection (b) which are required 
to be amortized shall be considered fully amortized for 
purposes of such paragraphs. 

"(7) FULL FUNDING LIMITATioN. — For purposes of paragraph 
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(6), the term 'full funding limitation' means the excess (if any) 
of— 

"(A. ) the accrued liability (including normal cost) under 
the plan (determined under the entry age normal funding 
method if such accrued liability cannot be directly calculated 
under the funding method used for the plan), over 

"(B) the lesser of the fair market value of the plan's assets 
or the value of such assets determined under paragraph (9). 

"(8) CERTAIN RETROACTIVE PLAN AMENDMENTS. — Fol' purposes 
of this section, any amendment applying to a plan year wlnch— 

"(A) is adopted after the close of such plan year but no 
later than o and one-half months after the close of the plan 
year (or, in the case of a multiemployer plan, no later than 9 
years after the close of such plan year), 

"(B) does not reduce the accrued benefit of any partic- 
ipant determined as of the beginning of the first plan year to 
which the amendment, applies, and 

"(C) does not reduce the accrued benefit of any participant 
determined as of the time of adoption except to the extent 
required by the circumstances, 

shall, at the election of the plan administrator, be deemed to 
have been made on the first day of such plan year. No amendment 
described in this paragraph which reduces the accrued benefits 
of any participant shall take effect unless the plan administrator 
files a notice with the Secretary of Labor notifying him of such 
amendment and the Secretary of Labor has approved such 
amendinent, or within 90 days after the date on which such 
notice was filed, failed to disapprove such amendment. No 
amendment described in this subsection shall be approved bv 
the Secretary of Labor unless he determines that such 
amendment is necessary because of a substantial business hardship 
(as determined under subsection (d) (2) ) and that a waiver under 
subsection (d) (1) is unavailable or inadequate. 

"(9) 3-TEAR vAI, UATroN. — For purposes of this section, a deter- 
Inination of experience gains and losses and a valuation of the 
plan's liability sha11 be made not less frequently than once every 
3 years, except that such determination shall be made more fre- 
quently to the extent required in particular cases under regula- 
tions prescribed by the Secretary or his delegate. 

(10) TIME WHEN CERTAIN CONTRIBUTIONS DEEMED MADE. — 
For purposes of this section, any contributions for a plan year 
made by an employer after the last day of such plan year, but 
not later than two and one-half months after such day, shall be 
deemed to have been made on such last day. For purposes of 
this paragraph, such two and one-half month period may be 
extended for not more than six months under regulations pre- 
scribed by the Secretary or his delegate. 

"(d) VARIANcE FRoM MINIMUM IPUN')Ixo STANDARD. — 
"(1) WAIVER IN CASE OF SUBSTANTIAI, BUSINESS HARDSHIP. — If a employer or in the case of a multiemployer plan, 10 per- cent or more of the number of employers contributing to or under the plan, are unable to satisfy the minimum funding standard for a plan year without substantial business hardship and if appli- cation of the standard wou1d be adverse to the interests of 

plan participants in the aggregate, the Secretary or his delegate 
may waive the requireinents of subsection (a) for such year with respect to a11 or any portion of the minimum funding standard other than the portion thereof determined under subsection (b) (o) (C). The Secretary or his delegate shall not waive the mini- 
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mum funding standard with respect to a plan for more than 5 of 
any 15 consecutive plan years. 

(2) DKTFRMINATION OF SUBSTANTIAI. BUSINESS HARDSHIP. — 
For purposes of this sectioii, the factors taken into account in 
determiniiig substantial business hardship shall include (but shall 
not be limited to) whether or not— 

"(A) the employer is operating at an economic loss, 
"(B) there is substantial unemployment or underemploy- 

ment in the trade or business and in the industry concerned, 
"(C) the sales and profits of the industry concerned are 

depressed or declining, and 
"(D) it is reasonable to expect that the plan will be con- 

tinued only if the waiver is granted. 
"(8) WAIvED FUNDING DEFIcIENcY. — For purposes of this sec- 

tion, the term 'waived funding deficiency' means the portion of 
the minimum funding standard (determined without regard to 
subsection (b) (8) (C) ) for a plan year w=ived by the Secretary 
or his delegate and not satisfied by employer contributions, 

"(e) ExTENsIoN oF AMGRTIEATIGN PERIoDs. — The period of years 
required to amortize any unfunded liability (described in any clause 
of subsection (b) (2) (B) ) of any plan may be extended by the Secre- 
tary of Labor for a period of tIme (not in excess of 10 years) if he 
determines that such extension would carry out the purposes of the 
Employee Retirement Income Security Act of 1974 and would provide 
adequate protection for participants under the plan arid their benefici- 
aries and if he determines that the failure to permit such extension 
v~ ould— 

"(1) resultin— 
"(A) a substantial risk to the voluntary continuation of 

the plan, or 
"(B) a substantial curtailment of pension benefit levels or 

employee compensation, and 
"(9) be adverse to the interests of plan participants in the 

aggregate. 
( f ) BENEFITS MAY NOT BE INCREASED Dl: RING WAIVER OR EXTEN- 

SION PERIOD. — 
"(1) IN GENFRAr, . — No amendment of the plan which increases 

the liabilities of the plan by reason of any increase in benefits, any 
change in the accrual of benefits, or any change in the rate at which 
benePits become nonforfeitable under the plan shall be adopted if 
a waiver under subsection (d) (1) or an extension of time under 
subsection (e) is in efFect with respect to the plan, or if a plan 
amendment described in subsection (c) (8) has been made at any 
time in the preceding 12 months (94 months for multiemployer 
plans). If a plan is amended in violation of the-preceding sen- 
tence, any such waiver or extension of time shall not apply to 
any plan year ending on or after the date on which such amend- 
ment is adopted. 

"(2) ExcEPTIoN. — Paragraph (1) shall not apply to any plan 
amendment which— 

"(A. ) the Secretary of Labor determines to be reasonable 
and which provides for only de minimis increases in the lia- 
bilities of the plan, 

"(B) only repeals an amendment described in subsection 
(c) (8), or 

"(C) is required as a conilition of qualification under this 
part. 
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(g) ALTERNATIvE MINIMUM FUNDING STANDARD. — 
"(1) IN GENERAL. — A plan which uses a funding method that 

requires contributions in all years not less than those required 
under the entry age normal funding method may maintain an 
alternative Ininimum funding standard account for any p an l 
year. Such account shall be credited and charged solely as pro- 
vided in this subsection. 

"(o) CIIARGEs AND cREDITs To AccoUNT. — For a plan year the 
alternative minimum funding standard account shall be— 

"( Y) charged with the sum of- 
"(i) the lesser of normal cost under the funding 

method used under the plan or normal cost determined 
under the unit credit method, 

"(ii) the excess, if any, of the present value of accrued 
benefits under the plan over the fair market value of the 
assets, and 

"(iii) an amount equal to the excess (if any) of credits 
to the alternative Ininimum standard account for all prior 
plan years over charges to such account for all such years, 
and 

"(B) credited with the aInount considered contributed by 
the employer to or under the plan for the plan year. 

"(3) SrECIAI, RUI. Es. — The alternative minimum funding 
standard. account (and items therein) shall be charged or credited 
with interest in the manner provided under subsection (b) (5) 
with respect tn the f unding standard account. 

"(h) ExcEFTIONs. — This section shall not apply to— 
"(1) any profit-sharing or stock bonus plan, 
"(n) any insurance contract plan described in subsection (i), 
"(8) any governmental plan (within the meaning of section 

414(d)), 
"(4) any church plan (within the meaning of section 414(e) ) 

with respect to which the election provided by section 410(d) 
has not been made, 

"(5) any plan which has not, at any time after the date of the 
enactment of the Employee Retirement Income Security Act of 
1974, provided for employer contributions, or 

"(6) any plan established and maintained by a society, order, 
or association described in section 501(c) (8) or (9), if no part of 
the contributions to or under such plan are made by employers of 
participants in such plan. 

iVO plan described in paragraph (3), (4), or (6) shall be treated as 
a qualified plan for p»rposes of section 401 (a) unless such plan meets 
the req»irements of section 401(a) (7) as in effect on the day before 
the date of the enactment of the Employee Retirement Income 
Security Act of 1974. 

"(i) CERTAIN INSIlBANCE CiONTRACT PLANS. — A plan is described in 
this subsection if— 

"(1) the plan is funded exclusively by the purchase of individual 
ins»rance & ontracts, 

"(2) such contracts provide for level annual premium payments 
to be paid extending not later than the retirement age for each 
individual participating in the plan, and commencing with the 
date the individual became a participant in the plan (or, in the 
case of an increase in benefits, commencing at the time s»ch 
increa~e becomes efi'ective), 
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"(3) benefits provided by the plan are equal to the benefits pro- 
vided under each contract, at norinal retirement age under the plan 
and are guaranteed by an insurance carrier (li~censed under the 
laws of a State to do business with the plan) to the extent premi- 
ums have been paid, 

"(4) premiums payable for the plan year, and all prior plan 
years, under such contracts have been paid before lapse or there is 
reinstatement, of the policy, 

"(5) no rights under such contracts have been subject to a secu- 
rity interest at any time during the plan year, and 

"(6) no policy loans are outstanding at any time during the 
plan year. 

A plan funded exclusively by the purchase of group insui ance con- 
tracts which is determined under regulations prescribed l!y the Secre- 
tary or his delegate to have the same characteristics as contracts 
described in the preceding sentence shall be treated as a plan described 
in this subsection. " 

(b) ExclsE TAx oN FAIIl:RE To MFKT MINIMI xl. FUNDING STAND- 
ARDs. — Subtitle D (relating to miscellaneous excise taxes) is amended 
by adding at the end thereof the following nelv chapter: 

CIIAI'TER 44 — QUALIF IED PFNSION ETC. PI ANS 

"See. 4971. Taxes on failure to meet inininnnn funding standards. 

"SEC. 4971. TAXES ON FAILURE TO MEET MINIMUM FUNDING STAND- 
ARDS. 

"(a) INIT!AL TAx. — For each taxable year of an employer who 
maintains a plan to which section 412 applies, there is hereby imposed 
a tax of 5 percent on the amount of the accumulated funding 
deficiency under the plan, determined as of the end of the plan year 
ending with or within such taxable year. T!ie tax imposed by this sub- 
section shall. be paid by the employer responsible for contributing to 
or undei the pl ui the amo«nt described in section 412(b) (8) (A). 

(b) ADDITIDNAL TAx. — In any case in lvhich an initial tax is 
imposed by subsection (a) on an accum«lat d funding deficiency and 
such accumulated funding deficiency is not corrected within the cor- 
rection period, there is hereby iinposed a tax equal to 100 percent of 
such accumulated flinding deticiency to the extent, not corrected. The 
tax imposed by this s«bsection shall be, paid by the employer described 
in subsection (a). 

"(c) I)EFINITIDNs. — -For purposes of this section— 
"(1) ACCI. MDLATED Fl:NDING DFFICIENcv. — The tel'm ace«ill«- 

lated funding deficiencv' has the meaning given to such term by 
the last sentence of section 412(a). 

"(2) CoRIIEOT. — -Tlie term 'correct' means, lvith respect, to an 
accuinulateel funding deficiency, the contribution. to or under the 
plan, of the amount necessary to red«ce such acr«in«lated funding 
deficiency as of the end of a plan year in lvhich such deficiency 
arose to zero. 

"(6) CoRREGTIoN pERIQD. — The term 'correction period' means, 
with respect to an accumulated funding deficiency, the period 
beginning with the end of a plan year in which there is an accumu- 
lated funding deficiency and ending 90 days after the date of mail- 
ing of a notice of deficiency under section 6212 lvith respect to the 
tax imposed by s«bsectioii (b), extended— 

"(A) by any period in which a lleficiency cannot be assessed 
under section 6213 (a), and 
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"(B) by any other period which the Secretary or his dele- 

gate determines is reasonable and necessary to permit a reduc- 
tion of the accumulated funding deficiency to zero under this 
section. 

"(d) NOTIFICATION OF THE SECRETARY OF LABOR. — Before issuing a 
notice of deficiency with respect to the tax imposed by subsection (a) 
or (b), the Secretary or his delegate shall notify the Secretary of 
Labor and provide him a reasonable opportunity (but not more than 60 

days)— 
"(1) to require the employer responsible for contributing to or 

under the plan to eliminate the accumulated funding deficiency, or 
u (9) to comment on the imposition of such tax. 

"(e) CRoss REFERENOES. — 
"For disallowance of deduction for taxes paid under this section, see 

section 275. 
"For liability for tax in case of an employer party to collective bargain- 

ing agreement, see section 413(b)(6). 
"For provisions concerning notification of Secretary of Labor of 

imposition of tax under this section, waiver of the tax imposed by sub- 
section (b), and other coordination between Secretary of the Treasury 
and Secretary of Labor with respect to compliance with this section, 
see section 3002(b) of title III of the Employee Retirement Income 
Security Act of 1974. ". 

(c) AMENDMENTS To SEcTIQN 404. — 
(1) Paragraph (1) of section 404(a) (relating to deduction for 

employer contributions to pension trusts) is amended to read as 
follows: 

"(1) PENsIoN TRUBTs. 
"(A) IN QENFJtAL. — In the taxable year when paid, if the 

contributions are paid into a pension trust, and if such tax- 
able year ends within or with a taxable year of the trust 
for which the trust is exempt under section 501(a), in an 
amount determined as follows: 

"(i) the amount necessary to satisfy the minimum 
funding standard provided by section 412(a) for plan 
years ending within or with such taxable year (or for 
any prior plan year), if such amount is greater than the 
amount determined under clause (ii) or (iii) (whichever 
is applicable with respect to the plan), 

"(Ii) the amount necessary to provide with respect 
to all of the employees under the trust the remaining 
unfunded cost of their past and current service credits 
distributed as a level amount, , or a level percentage of 
compensation, over the remaining future service of each 
such employee, as determined under regulations pre- 
scribed by the Secretary or his delegate, but if such 
remaining unfunded cost with respect to any 8 individ- 
uals is more than 50 percent of such remaini~ unfunded 
cost, the amount of such unfunded cost attributable to 
such individuals shall be distributed over a period of 
at least 5 taxable years. 

"(iii) an amount equal to the normal cost of the plan, 
as determined under regulations prescribed by the Sec- 
retary or his delegate, plus, if past service or other 
supplementary pension or annuity credits are provided 
by the plan, an amount necessary to amortize such credits 
in equal annual payments (until fully amortized) over 
10 years, as determined under regulations prescribed 
by the Secretary or his delegate. 

In determininp the amount deductible in such year under the 
foregoing limitations the funding method and the actuarial 
assumptions used shall be those used for such year under 
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section 412, and the maximum an&ount ded»& tible for . uc)& 

year shall be an amount, equal to the full f»»dI»g ) i»&itatio» 
for such year determined under section 412. 

(B) S&'ECIAL RULE &N CASE OF Cr. 'RTAIN A&&FND &IENTs. — In 
the case of a, plan which the Secretary of Labor finds to be 
collectively bargained which make a» election under this suh- 

parag&aph (in such manner and at such time as may be pro- 
vided under regulations prescribed by the Sec&etary or his 
del, gate), if the full fundi»g limitation determine&1 &mder 
section 412(c) (7) for such year is zero, if as a result of any 
1&lan amendment applying to s»ch plan year. the amount 
dete»r&i»ed under section 412(c) (7) (B) exceeds the amount 
determined under section 412(c) (7) (A), and if the funding 
»&cthod 1»&d t)&c a&t»1&r»&) ass&«»ptio& s»seri a&T those use&1 for 
s»c)& yea&»nde& section 412. the, &»axi&»:&»& a»&o»nt ded»ctib)e 
in s&ich year &mder the li&»itations of this paragraph shall be 
m& a&r&o&»&t eq»a) to the lesser of- 

"(i) the fu)l f»»ding limitation for su& h year dcte&- 
&nined by applying section 412(c) (7) b«t, increasing the, 
amount. referred to in subparagraph (A. ) tl&ereof by the 
dec&case. in the present value of all una&nort. ize&1 li:&bili- 
ties resulting from such an!endment, or 

"(ii) the normal cost under the plan reduced by the 
;&mou»t necessary to amortize in eq»al a»nual install- 
»&ent» over 10 years ( «ntil fully am& 

&"&ized�) 

the decrease 
descr'bed in clause (!). 

In the case of any election under this s»bparagraph, thc 
a»&&r»»t d&d»ctible»»der the li&nitatio»s of ti&is paragraph 
with respect, to any of the plan yea& s following the p)an year. 
for which s»ch election &vas ma&le shall be determined as pro- 
vided»»de&- such regulations as may be prescrib&, d by the 
Secret, ;&ry or his delegate to carry out the purposes of this 
s»bp»r &g& aph. 

"(C) CE&r&'A&x &'oLLEOT&vE&. Y-»A»;. Al'xK&. P& ~ Axs. — In the c;&se 

of a plan which the. Secretary of I. abor finds to be collectively 
bargained, established or. maintained by an employer doing 
business in not, less than 40 States and engaged in tl&e trade 
or business ot furnishing or selling services described in ec- 
tion 167(1) (8) (A) (iii), with respect to which the rates have 
been established or approved bv a State or politica) subdivi- 
sion thereof, by any agency or instrumentality of the United 
States, or bv a public service or public utility commission or 
other similar body of any State or polit&cal subdivision 
thereof, and in the case, of any employe& which is a member 
of a controlled group with such employer, subparagraph (B) 
shall be app)ied by substituting for the words 'pl;»& amend- 
ment' the words 'plan amendment or increase in benefits pay- 
ablc under title II of the Social Security Act'. For p»rposes 
of this subparagraph, the tenn 'controlled group' has the 
meaning provided by section 156'3(a), determined without 
regard to section 1568(a) (4) and (e) (8) (C). 

"(D) CAr&RvovER. — Any amount paid in a taxable year in 
excess of the amount deductible in such year under the fore- 
going limitations shall be deductible in the succeeding tax- 
able years ir& order of time to the extent of the difference 
between the amount paid and deductible in each such suc- 
ceeding year and the maximum amount deductib)e for such 
year under the foregoing limitations. " 
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(2) Paragraph (6) of section 404(a) (relating to taxpayers 
on accrual basis) is amended to read as follows: 

(6) TIMF, WIIEN CONTRIBUTIONS I)KEMKD MADE. — For pUI poses 
of paragraphs (1), (2), and (3), a taxpayer shall be deemed to 
have made a pavment on the last day of the preceding taxable year 
if the payment is on account of such taxable year and is made not 
later than the tiine prrsrribed by law for filing the return foi 
such taxable year (inclucling extensions thereof ) . " 

(3) Paragraph (7) of section 404(a) (relating to limit on 
deductions) is amended to read as follows: 

"(7) IMMIT oN DEDUcTIONS. — If amounts are deductible under 
paragraphs (1) and (8), or (2) and (3). or (1), (2), and (3!, in 
connection with two or more trusts, or one or more trusts ancl an 
annuity plan, the total amount deductible in a taxable year under 
such trusts and plans shall not exceed the greater of 25 percent of 
the compensation otherwise paid or accrued during the taxable 
year to the beneficiaries of the trusts or plans, or the amount of 
contributions made to or under the trusts or plans to the extent 
such contributions do not exceed the amount of employer con- 
tributions necessary to satisfy the minimum funding stan&lard 
provided by section 412 for the plan year which ends I~ith or 
ivithin surh taxable year (or for any prior plan year). In addi- 
tion, any amount paid into such trust or under such:innuity plans 
in any taxable year in excess of the amount allowable with respect 
to such year under the preceding provisions of this paragrapli 
shall be deductible in the succeediIIg taxable years in order of time. 
but the amount sn dcdurtiblc under this sentenre in any one sucli 
succeeding tazable year together ivith the amount, allowable 
under tlie first sentence of this paragraph shall not ezcee&1 2;i 
percent of the compensation otherwise paid or accrued during 
such taxable years to the beneficiaries uncler the. tiwists or plans. 
This paragraph shall not have the effect of reducing the ainount 
otherwise dr&lurtible under paragraphs (1), (2), and (3), if no 
employee is a bcncfiriary imder more than one trust or a trust 
and &in annuity plan. " 

(d) AI TERNATIVK AMOR'I'IZATION METIIOD FOIC CERTAIN MI'i Tl- 
KMYLOYKR PLANS. — 

(1) GENERAI. RI I. F. . — Iii tlie case of any rnultiemployer plan (as 
defined in sertion 414(f) of the Internal Revenue Code of loi4) 
to ivhich section 412 of such Code applies, if— 

(A) on January 1, 1974, the contributions un&ler the phin 
were based on a percentage of pay, 

(13) the actuari;il assumptions with respect to pay aiv 
reasonably ielate&1 to past and projected rz»crienre, and 

(C) the i ates of interest, under the plan are determined on 
t!ie basis of reasonable artuarial assumptions, 

the plan may elect (in such manner and at such time as may be 
provided under regulations prescribed by the Secretary of the 
Treasury or his delegate) to fund the unfunded past sei. vice lia- 
bility un&ler the plan existing as of the date 12 months folloivi»« 
tlie first date on ivhich such section 412 first ap»lies to flic plan bv 
cliarging the funding stanclard arcount with an equal annual pri- 
rentage of the aggregate pay of all participants in the plan in lieu 
of the level dollar chargrs to such account required under clauses 
(i). (ii), and (iii) of section 412(b) (2) (13) of such Cocle and se&- 
tion 302Ib) (2) (I3) (i), (ii), and (iii) of this Act. 

(2) I. IMITATioN. — In tlie case of a plan whirli nialcrs an election 
under para«rap!i (1) . tlie aggregate of the char~s required under 
s«cli paragraph for;i »la» year shall not be less t!ian the interest 
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on the unfunded past service liabilities described in clauses (i), 
(ii), and (iii) of section 412(b) (2) (B) of the Internal Revenue 
Code of 1954. 

SEC. 1014. COLLECTIVELY BARGAINED PLANS, ETC. 
Subpart B of part I of subchapter D of chapter 1 (relating to spe- 

cial rules) is amended by inserting after section 412 the following new 
section: 
"SEC. 413. COLLECTIVELY BARGAINED PLANS, ETC. 

"(a) APPLIGATIQN oF SUlrsEGTIGN (b). — Subsection (b) applies to— 
"(1) a plan maintained pursuant to an agreement which the 

Secretary of Labor finds to be a collective-bargaining agreement 
between employee representatives and one or Inore employers, and 

"(2) each trust whrch is apart of such plan. 
"(b) GENERAL RULE. — If this subsection applies to a plan, notwith- 

standing any other provision of this title— 
"(1) PARTIcIPATICN. — Section 410 shall be applied as if all 

employees of each of the employers who are. partres to the collec- 
tive-bargaining agreement and who are subject to the same benefit 
computation formula under the plan were employed by a single 
employer. 

"(2) DIscRIMINATIoÃ. ETc. — Sections 401(a) (4) and 411(d) (8) 
shall be applied as if all participants who are subject to the same 
benefi computation formula and who are employed by employers 
who are parties to the collective bargaining agreement were 
c»rployed by a single employer. 

"(8) I&xcIUSIVE BENKrrr. — For purposes of section 401(a), in 
determining whether the plan of an enrployer is for the exclusive 
benefit of his employees and their beneficiaries, all plan partici- 
pants shall be considered to be his employees. 

"(4) VESTING. — Section 411 (other than subsection (d)(N) 
sha11 be applied as if all employers who have been parties to the 
collective-bargaining agrcerIrent constituted a single employer, 
except that the application of any rules with respect to breaks in 
service shall be made uridcr regulations prescribed by the Secre- 
tary of Labor. 

"(5) FUNOING. — The minimum funding standard provided by 
section 412 sha11 be determined as if all p~articipants irr the plan 
were employecl by a single employer. 

"(6) I. IARILITY FDR PUNOING TAx. — For' a plan year the liability 
under section 4971 of each employer who is a party to the collec- 
tive bargaining agreement shall be. determined in a reasonable 
manner not incons~stent with regulations prescribed by the Sec- 
retary or iris delegate-— 

"(A) first on the basis of' their respective delinquencies in 
mecti»g required employer contributions under the plan. and 

"(B) then on the basis of tlrcir respecti. c liabilities for 
contributions under the plan. 

"(7) DEntcTIOI r IMITATIONs. — Each applicable linritation pro- 
vided by section 404(a) shall be determined as if all participants 
in the plan were employed by a single emp1oyer. The. amounts 
contributed to or under the plan by e, ch employer who is a party 
to the agreement, for the portion of' his taxable year which is 
included within sucir a plan year, shall be. consider ecl rrot (o cxcecrl 
such a limitation if the articipated employer contributions for 
such plan year (dctcrmi'red in a ma»ncr consistent with the man- 
ner in which actual employer co»tribulions 6» such plan year 
are detcrnrincd) do not exceed such limitation. If such anticipated 
contributions exceed such a limitation, the portion of each su& h 
employer's contributions which is not, &lcrluctible under section 
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404 shall be determined in accordance with regulations prescribed 

by the Secretary or his delegate. 
"(8) EMFLoYEEs oF LABQR UNIQNs. — For purposes of this sub- 

section, employees of employee representatives shall be treated 
as employees of an employer described in subsewtion (a) (1) if 
such representatives meet the requirements of sections 401(a) 
(4) and 410 with respect to such einployees. 

"(c) PLANS MAINTAINED BY MORF. THAN ONE EMPI. OYER. — In the 

case of a plan maintained by more than one employer— 
"(I) PARTIUIPATIoN. — Section 410(a) shall be applied as if all 

employees of each of the employers who maintain the plan were 

employed by a single employer. 
"(o) ExcLUsivE BENEFIT. — For purposes of section 401(a), in 

determining whether the plan of an employer is for the exclusive 

benefit of his employees and their bencficiaries all plan partici- 
pants shall be considered to be his employees. 

"(8) VESTINo. — Section 411 shall be applied as if all employers 
who maintain the plan constituted a single employer, except that 
the application of any rules with respect to breaks in service shall 
be made under regulations prescribed bv the Secretary of I. abor. 

"(4) FUNDINc. — The minimum fundmg standard provided by 
section 41o shall be determined as if all participants in the plan 
were employed by a single employer. 

"(5) LIABILITY FoR FUNDINo TAx. — For a plan year the liability 
under section 4971 of each employer who Inaintains the plan shail 
be determined in a reasonable manner not inconsistent with regula- 
tions prescribed by the Secretary or his delegate— 

"(A) first on the basis of their respective delinquencies in 
meeting required employer contributions under the plan, and 

"(8) then on the basis of their respective liabilities for 
contributions under the plan. 

"(6) DEDUOTION I IMITATIQNs. — Each applicable limitation 
provided by section 404(a) shall be determined as if all partici- 
pants in the plan were employed by a single employer. The 
amounts contributed to or under the plan by each employer who 
maintains the plan, for the portion of this taxable year which is 
included v ithin such a plan year, shall be, considered not. to exceed 
such a limitation if the anticipated employer contributions for 
such plan year (determined in a reasonable manner not incon- 
sistent with regulations prescribed by the Secretary or his dele- 
gate) do not exceed such limitation. If such anticipated contribu- 
tions exceed such a limitation, the portion of each such employer's 
contributions which is not deductible under section 404 shall be 
determined in accordance with regulations prescribed by the 
Secretary or his delegate. 

Allocations of amounts under paragraphs (4), (5), and (6), among the 
employers maintaining the plan, shall not be inconsistent Ivith regula- 
tions prescribed for this purpose by the Secretary or his delegate. " 
SEC. 1015. DEFINITIONS AND SPECIAL RULES. 

Subpart 8 of part I of subchapter D of chapter 1 is amended by 
inserting after section 413 the following new section: 
"SEC. 414. DEFINITIONS AND SPECIAL RULES. 

"(a) SERvlcE FoR PREDEGEssoR EMPLoYER. — For pilrposes of this 
part— 
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"(1) in any case in which the employer maintains a plan of a 
predecessor employer, service for such predecessor shall be treated 
as service for the employer, and 

"(2) in any case in which the employer maintains a plan which 
is not the plan maintained by a predecessor employer, service for 
such predecessor shall, to the extent provided in regulations pre- 
scribed by the Secretary or his delegate, be treated as service for 
the employer. 

"(b) EMPLOYEES OF CONTROLLED GROUP OF CORPORATIONS, — FOI' 
purposes of sections 401, 410, 411, and 415, all employees of all corpo- 
rations which are members of a controlled group of corporations 
(within the meaning of section 1568(a), determined without regard 
to section 1568(a) (4) and (e) (8) (C) ) shall be treated as employed 
by a single employer. With respect to a plan adopted by more than one 
such corporation, the minimum funding standard of section 412, the 
tax imposed by section 4971, and the applicable limitations provided 
by section 404(a) shall be determined as if all such employers were 
a single employer, and allocated to each enlployer in accordance with 
regulations prescribed by the Secretary or his delegate. 

(c) EMI'LOYKES OF PARTNERSHIPS) I ROPRIETORSHIPS) ETC. ) WHICH 
ARE UNDER CoMMoN CGNTRGL. — I&'or purposes of sections 401, 410, 411, 
and 415, under regulations prescribed by the Secretary or his delegate, 
all employees of trades or businesses (whether or not incorpora~ted) 
which are under common control shall be treated as employed by a 
single employer. The regulations plvscribed under this subsection 
shall be based on principles similar to the principles which apply in 
the case of subsection (b). 

"(d) GovERNMENTAL PI, AN. — For purposes of this part, the term 
'governmental plan' means a plan established and maintained for its 
employees by the Government of the United States, by the govern- 
ment of any State or political subdivision theleof, or by any agency 
or instrumentality of any of the foregoing. The term 'governmental 
plan' also includes any plan to which the Railroad Retirement Act of 
1935 or 1M7 applies anti which is financed by contributions required 
under that Act and any plan of an international organization which 
is exempt from taxation by reason of the International Organiza- 
tions Immunities Act (59 Stat. 0)09). 

"(e) CHURCH PLAN, — 
"(1) IN GENERAI, . — For purposes of this palt the term 'church 

plan' means— 
"(A) a plan established and maintained for its employees 

by a church or by a convention or association of churches 
which is exempt from tax under section 501, or 

"(B) a plan described in paragraph (8). 
(2) CERTAIN UNRKI. ATED BUSINESS OR MULTIEMPLOYER PI ANS. — 

The term 'church plan' does not include a plan— 
"(A) which is established and maintained primalily for 

the benefit of employees (or their beneficiaries) of such 
church or convention or association of churches who are 
employed in connection with one or more unrelated trades or 
businesses (within the meaning of section 518), or 

"(B) which is a plan maintained by more than one 
employer, if one or more of the enlployers in the plan is not a. 

church (or a convention or association of churches) which is 
exempt from tax under section 501. 

"(8) SPECIAI TEMPORARY RULE FOR CERTAIN CHURCH AGENCIES 

UNDER CIIURCI I I'LAN. — 
"(A) Notwithstanding the provisions of paragraph 

(2) (B), a plan in existence on January 1, 1974, shall be 
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treated as a church plan if it is established and maintained, 
by a church or convention or association of churches and 
one or more agencies of such church (or convention or asso- 
ciation) for the employees of such church (or convention 
or association) and the employees of one or more agencies of 
such church (or convention or association), and if such church 
(or convention or association) and each such agency is exempt 
from tax under section 501. 

"(B) Subparagraph (A) shall not apply to any plan main- 
tained for employees of an agency with respect to ivhicli the 
plan was not maintained on January 1, 1974. 

"(C) Subparagraph (A) shall not apply with respect to 
any plan for any plan year beginning after December 31„ 
1982. 

( f ) MULQIEMPI. OYER PI AN. — 
"(1) IN oENFRaL. — For purposes of this part, the term 'multi- 

employer plan' means a plan— 
"(A) to which more than one employer is required to 

contribute, 
"(B) which is maintained pursuant to a collective-bargain- 

ing agreement between employee representatives and more 
than one employer, 

"(C) under which the amount of contributions made under 
the plan for a plan year by each employer making such con- 
tributions is less than 50 percent of' the aggregate amount of 
contributions made under the plan for that, plan year by all 
employers making such contributions, 

' (D) under which benefits are payable with respect to each 
participant without regard to the cessation of contributions 
by the employer who employed that participant except to 
the extent that such benefits accrued as a result of service with 
the employer before such employer was required to contribute 
to such plan, and 

"(Fi) which satisfies such other requirements as the Secre- 
tary of Labor may by regulations prescribe. 

"(2) SpEOLiL RUr, zs. — I or purposes of this subsection— 
"(A) If a plan is a multiemployer plan within the mean- 

ing of paragraph (1) for any plan year, subparagraph (C) 
of paragraph (1) shall be applied by substituting '75 per- 
cent' for '50 percent' for each subsequent plan year until the 
firsl, plan year following a plan year in which the plan had 
one employer who made~contributions of 75 percent or more 
of the aggregate amount of contributions made under the 
plan for that, plan year by all employers ma. king sucli. con- 
tributions. 

"(B) All corporations which are members of a controlled 
group of corporations (within the meaning of section 1508 
(a), determined without regard to section 1508(e) (8) (C) ) 
shall be deemed to be one employer. 

"(g) Pf AN ADMINIsTRAToR. — For purposes of this part, , the term 
'plan administrator' means— 

"(1) the person specifically so designated by the terms of the. 
instrument under which the plan is operated; 

"(2) in the absence of a designation referreil to in paragi. aph (1)— 
"(A) in the case of a plan maintained by a single employer, 

such employer, 
"(B) in the case of a plan maintained by two or more 

employers or jointly by one or more employers and one or 
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more em'ployee organizations, the association, committee, joint 
board of trustees, or other similar group of representati, es of 
the parties who maintained the plan, or 

"(C) in any case to which subparagraph (A) or (B) does 
not apply, such other person as the Secretary or his delegate 
may by regulation, prescribe. 

(ll) TAX TREATMENT OF CERTAIN CONTRIBUTIONS. — 
"(1) IN GENERAL. — Effective with respect to taxable years 

beginning after December 81, 1978, for purposes of this title, any 
amount contributed— 

"(A) to an employees' trust described in section 401(a), or 
"(B) under a plan described in section 408(a) or 405(a), 

shall not be treated as having been made by the employer if 
it is designated as an employee contribution. 

"(9) DEsIGNATIGN BY UNITs oF GovERNMENT. — FOI' pUI'poses 
of paragraph (1), in the case of any plan established by the gov- 
ernment of any State or political subdivision thereof, or by any 
agency or instrumentality of any of the foregoing, where the con- 
tributions of employing units are designated as employee contri- 
butions but where any employing unit picks up the contributions, 
the contributions so picked up shall be treated as employer 
contributions. 

"(i) DFFINEn CGNTRIBUTIGN PLAN. — For purposes of this part, the 
term 'defined contribution plan' means a plan which provides for an 
individual account for each participant and for benefits based solely 
on the amount contributed to the participant's account, and any in- 
come, expenses, gains and losses, and any forfeitures of accounts of 
other participants which may be allocated to such participant's 
account. 

"(j) DEFINEn BENEFIT PLAN. — For purposes of this part, the term 
'defined benefit plan' means any plan which is not a defined contribu- 
tion plan. 

"(k) CERTAIN PLANs. — A. defined benefit plan which provides a 
benefit derived from employer contributions which is based partly on 
the balance of the separate account of a participant shall— 

"(1) for purposes of section 410 (relating to minimum partici- 
pation stanclards), be treated as a defined contribution plan. 

"(o) for purposes of sections 411(a) (7) (A) (relating to mini- 
mum vesting standards) and 415 (relating to limitations on 
benefits and contributions under qualified plans), be treated as 
consisting of a defined contribution plan to the extent benefits are 
based on the separate account of a participant and as a defined 
benefit plan with respect to the remaining portion of benefits under 
the plan, and 

"(8) for purposes of section 4975 (relating to tax on prohibited 
transactions), be treated as a defined benefit, plan. 

"(l) MFMGERS AND CGNsoLIDATIGNs oF PIANs 0R TRANsFERs oF 
PI. AN AssETs. — A. trust which forms a part of a plan shall not con- 
stitute a qualified trust under section 401 and a plan shall be treated 
as not, described in section 408(a) or 405 unless in the case of any 
merger or consolidation of the plan with, or in the case of any transfer 
of assets or liabilities of such plan to, any other trust plan after the 
date of tl e enactment of the Employee Retirement Income Security 
Act of 1974, each participant in the plan would (if the plan then ter- 
minated) receive a benefit immediately after the merger, consolida- 
tion, or transfer which is equal to or greater than the benefit he would 
have been entitled to receive immediately before the merger, consolida- 
tion, or transfer (if the plan had then terminated). This paragraph 
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shall apply in the case of a multiemployer plan only to the extent 
determmed by the Pension Benefiit Guaranty Corporation. " 
SEC. 1616. CONFORMING AND CLERICAL AMENDMENTS. 

(a ) CONFORMING AMENDMENTS. — 
(1) Section 275(a) (relating to denial of derluction for certain 

taxes) is aniended by adding at the end thereof the following new 

paragraph: 
"(6) Taxes imposed by chapter 42 and chapter 48. " 
(2) Section 401(a) (relating to requirements for qualification) 

is amended— 
(A. ) by striking out, paragraph (8) and inserting in lieu 

thereof: 
"(8) if the plan of which such trust is a part satisfies the 

requirements of section 410 (relating to minimum participation 
standards); and", 

(B) by striking out "paragraph (8) (B) or (4)" in para- 
graph (5) and inserting in lieu thereof "paragraph (4) or 
section 410(b) (without regard to paragraph (1) (A) 
thereof) ", and 

(C) by striking out paragraph (7) and inserting in lieu 
thereof: 

"(7) A triist shall not constitute a qualified trust under this 
section unless the plan of which such trust is a part satisfie the 
requirements of section 411 (relating to minimum vesting 
standards) . " 

(8) Section 404 (a) (2) (relating to deduction for contributions 
of an employer to an employee's annuity plan) is amended by 
striking out "and (8), " and insertiiig in lieu thereof' "(8), (11), 
(12), (18), (14), and (15)". 

(4I Section 406 (b) (1) (relating to certain employees of foreign 
subsidiaries) is amended by stril-ing out "paragraphs (8) (B) 
and (4) of section 401(a)" and inserting in lieu thereof "section 
401(a) (4) and section 410(b) (withoiit regard to paragraph 
(1) (A) thereof) ". 

(5) Section 407 (b) (1) (relating to certain employees of 
domestic subsidiaries engaged in business outside the United 
States) is amended by striking out "paragraph (8) (B) and (4) of 
section 401(a)" an&i inserting in lieu thereof "section 401(a) (4) 
and section 410 (b) (witho»t regard to paragraph (1) (A. ) 
thereof ) ". 

(6) Section 805(d) (1) (C) (relating to definition of pension 
plan reserves) is amended by striking out, "and (8)" and inserting 
in lieu thereof "(8), (11), (12), (18), (]4), and (15)". 

(7) Section 6161(b) (1) (relating to extensions of tinie for pay- 
ing tax) is aiiiended by striking out "or 42" and inserting in lieu 
thereof "42 or 48". The second sentence of section 6161(b) is 
amended by striking out "or 42" and inserting in lieu thereof ", 42, 
or chapter 48". 

(8) Section 6201 (d) (relating to assessment authority) is 
amended by striking out "and chapter 42" and inserting in lieu 
thereof ", chapter 42' and chapter 48". 

(9) Section 6211 (defining deficiency) is amended— 
(A) by striking out so much of subsection (a) as precedes 

paragraph (1) thereof and inserting in lieu thereof the 
following: 

"(a) IN GFNEiU z, . — For purposes of this title in the case of income, 
estate, and gift, taxes imposed by subtitles A and B and excise taxes 
imposed by chapters 42 and 48, the term 'deficiency' means the amount 
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by which the tax imposed by subtitle A or B, or chapter 42 or 43, 
exceeds the excess of — "; and 

(B) by striking out "chapter 42" in subsection (b) (2) and 
inseiting in lieu tlicreof "chapter 42 or 43". 

(10) Section 6212 (relating to notice of deficiency) is amended— 
(A) by striking out "chapter. 42" in subsection (a) and 

inserting in lieu thereof "chapter 42 or 43", 
(B) by striking out "or chapter 42" in subsection. (b) (1) 

and inserting in lieu thereof "chapter 42, or chapter 48", 
(C) bv st~riking out "chapter 42, and this chapter" in sub- 

section (b) (1) and inserting in lieu thereof "cliapter 42, chap- 
ter 48, and this cliapter". and 

(D) by striking out "of the same decedent. " in subsection 
(e) and inserting in lieu thereof "of the same decedent, of 
chapter 43 tax for the same taxable vears, ". 

(11) Section 6213 (relating to restrictions applicable to 
deficiencies and. petition to Tax Court) is amended— 

(A) by striking out "or chapter 42" in subsection (a) and 
inserting in lieu thereof ", chapter 42 or 48", 

(B) by striking out the heading of siibsection (e) and 
inserting in lieu tliereof: 

"(e) SUSPENSION OF FILING PERIOD FOR CEPTizN EXCisE TAXES. 
(C) by stiiking out "or 4945 (relating to taxes on taxable 

expenditures)" in subsection (e) and inserting in lieu thereof 
"4945 (relating to taxes on taxable expenditures), 4971 
(relating to excise taxes on failure to meet minimum funding 
standard), 4975 (relating to excise taxes on prohibited trans- 
actions) "; and 

(D) by striking out "or 4945(h) (2)" in subsection (e) and 
inserting in lieu thereof ", 4945(i) (2), 4971(c) (8), or 4975 
(f) (4)" 

(12) Section 6214 (relating to determinations by Tax Court) 
is amended— 

(A) iby amending the heading of subsection (c) to read 
as follows: 

(c) TAxES IMPosED BY SEcTioN 507 oR CHAPTER 42 oR 4~3. — 
(B) by inserting after "cliapter 12" each place it appears 

in subsection (c) "or 48"; and 
(C) by striking out "chapter 42" in subsection (d) and 

inserting in lieu thereof "chapter 42 or 43". 
(18) Section 6844(a) (1) (relating to cross references) is 

amended by striking out "chapter 42" and inserting in lieu thereof 
"chapter 42 or 48". 

(14) Section 6501(e) (3) (relating to limitations on assessment 
and collection) is amended by striking out "chapter 42" and 
inserting in lieu thereof "chapter 42 or 43". 

(15) Section 6508 (relating to suspension of running of period 
of limitations) is amended— 

(A) by striking out "chapter 42 taxes)" in s»bscction (a) 
(1) and inserting in lieu thereof "certain excise taxes) ", and 

(B) by insertmg after "section 507" in subsection (h) "or 
section 4971 or section 4975", and by striking out "or 4945 (h) 
(2)" in subsection (h) and inserting in lieu thereof "4945 (i) 
(2) 4971(c) (8), or4975(f) (4)". 

(16) Section 6512 (relating to limitations in case of petition to 
Tax Court) is amended by striking out "chapter 42" each place 
it appears therein and inserting in heu thei eof "chapter 42 or 48". 

(17) Section 6601(d) (relating to interest on underpayment. , 
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nonpayment, or extensions of time for payment of- tax) is 
amended by— 

(A) striking out in the heading thereof "CiiArTxR 42" and 
inserting in lieu thereof "CHAPTER 42 oR 48", and 

(B) striking out "chapter 42" and inserting in lieu thereof 
"certain excise". 

(18) Section 6658(c) (1) (relating to income, estate, gift, and 
chapter 42 taxes) is amended by striking out "chapter 4Z' each 
place it appears therein (including the heading) and inserting in 
lieu thereof "certain excise". 

(19) Section 6659()b) (relating to applicable rules) is amended 

by striking out "chapter 42" and inserting in lieu thereof "certain 
excise". 

(20) Section 6676(b) (relating to failure to supply identify- 
ing numbers) is amended by striking out "chapter 42" and insert- 
ing in lieu thereoP'and certain excise". 

(21) Section 667'7(b) (relating to fai]ure to file information 
returns with respect to certain foreign trusts) is amended by 
striking out "chapter 42" and inserting in lieu thereof "and 
certain excise". 

(22) Section 6679(b) (relating to failure to file returns as to 
organization or reorganization of foreign corporations and as to 
«cquisitions of their stork) is amended by striking out "chapter 
42" and inserting in lieu thereof "and certain excise". 

(28) Section 6682(b) (re]ating to false information with 
respect to withholding allowances based oii itemized deductions) 
is amended by striking out "chapter 42" and inserting in lieu 
thereof "and certain excise". 

(24) The heading of section 6661 (rehiting to jeopardy ~- 
ments of income, estate, and gift taxes) is amended by striking 
out "and gift taxes. ", and inserting in lieu thereof ", gift, and 
certain excise taxes. ". 

(25) Section 6862 (relating to jeopardy assessment of taxes 
other than income, estate, and gift taxes) is amended —— 

{A. ) by striking out, "and Gift. T'axes. ", in the heading 
and insertihg in lieu thereof ", Gift, and Certain Excise 
Taxes. ", 

(B) by striking out "and gift tax)" in subsection (a) anc] 
inserting in lieu thereof "gift tax, and certain excise taxes) ". 

(26) Section 7422 (relating to civil actions for refund) is 
amended— 

(A. ) by striking out "chapter 42" and inserting in lien 
thereof "chapter 42 or 48" in subsection (e), 

(B) by striking out CHAPTER 42" in t]ie heading of sub- 
section (g) and inserting in lieu thereof "CiiArTEH 42 or 48", 

(C) by striking out "or 4945" in subsection (g) (1) and 
inserting in ]ieu thereof "4945, 4971, or 4975", 

(D) by striking out "section 4945(a) (relating to initial 
taxes on taxable expenditures)" in subsection (g) (1) and 
inserting in lieu thereof "section 4945(a) (re]atin~g to initial 
taxes on taxable expenditures), 4971(a) (re]ating to initia] 
tax on failure to meet, minimum funding standard), 4975(a) 
(relating to initial tax on prohihited transactions)", 

(E) by striking out "or section 4945(b) (re]ating to ad- 
ditional taxes on taxable expenditures')" in subsection (g) 
(1) and inserting in lieu thereof "section 4945(b) (re]ati&ig 
to additional taxes on taxable expenditures), section 4971(b) 
(relating to additional tax on failure to meet minimum fund- 
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ing standard), or section 4975(b) (relating to additional tax 
on prohibited transactions) ", and. 

(F) by striking out "or 4945" in paragraphs (2) and (3) 
of. subsection (g) and inserting in lieu thereof "4945, 4971, or 
4975". 

(27) Section 6204(b) (relating to supplemental assessments) 
is amended by striking out "and gift taxes" and inserting in lieu 
thereof "gift, and certain excise taxes". 

(b) CLERICAL AMENDMENTS. — 
(1) Part I of subchapter D of chapter 1 is amended by in- 

serting after the heading and before the table of sections the 
following: 

"Subpart A. General rule. 
"Subpart B. Special rules. 

"Subpart A — General Rule". 

(2) The table of chapters for subtitle D is amended by adding 
at the end thereof the following new item: 

"CIIAri En 48. Qualified pension, etc. , plans. " 
(3') The table of sections for subchapter B of chapter 68 is 

amended by striking out the item relating to the section cap- 
tioned "Assessable penalties with respect to information required 
to be furnished under section 7654" and inserting iri lieu thereof: 

"Sec. 6688. Assessable penalties with respect to inforinatiou required to be 
furnished under section 7654, " 

(4) Subchapter B of chapter 68 is amended by striking out the 
heading of the section immediately preceding section 6689 and 
insertin~g in lieu thereof: 

"SEC. 6688. ASSESSABLE PEiNALTIES WITH RESPECT TO INFORMA- 
TION REQUIRED TO BE FURNISHED UNDER SECTION 
7654. " 

(5) The table of' sections for part II of subchapter A of chap- 
ter 70 is amended by striking out "and gift taxes" in the items 
relating to sections 6861 and 6862 and inserting in lieu thereof 
"gift, and certain excise taxes". 

SEC. 1017. EFFECTIVE DATES AND TRANSITIONAL RULES, 

(a) GENERAL RUI, E. — Except as otherwise provided in this section, 
the amendments made by this part shall apply for plan years 
beginning after the date of the enactment of this Act. 

(b) KxisTING PI, ANs. — Except as otherwise provided in subsections 
(c) through (h), in the case of a plan in existence on January 1, 1974, 
the amendments made by this part shall apply for plan years 
beginning after December 81, 1975. 

(c) ExISTING PLANs UNDER CGLLEOTIvE BARGAINING AGREE- 
MENTS. — 

(1) APPLICATION OF VESTING RULES To CERTAIN PLAN PRO- 

VISIONS. — 
(A) t4'AIVER oF APPI. I('ATI(iN. — lil the case of a plan main- 

tained on January 1, 1974, pursii;int to one or mon agreements 
which the Secretary of Labor finds to be, collective bargaining 
agreements between employee representatives and one, or more 
employers, during the special temporary waiver period the 
plan shall not be treated as not meeting the requirements of 
section 411(b) (1) or (2) of the Internal Revenue Code of 
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1954 solely by reason of a supplementary or special plan 
provision (within the meaning of subpar a«mph (D) ). 

(8) SPECIAr, TEMI'ORARY WAIVFR PERIOD. — Fol' purpos&. s of 
this paragraph, the term "special temporary waiver period" 
means plan years beginning after December 81, 1975, and 
before the earli. er of- 

(i) the date oil lvhich the last of the collective bar- 
gaining ngreements relating to the plan tciminatres (de- 
termined ivithout regard to any ext&ensinrl thereof agreed 
to after the dnte of the enactment of this Act), or 

(ii) January 1, 1981. 
For purposes of clause (i), any plan amendment made pur- 
suant to a collective bargaiining agreement relating to the 
plan which amends the plan solely to conform to any re- 

quirement contained in this Act shall not be treated as a 
termination of such collective bargaining agreement. 

(C) DETERMINATION BY SFCRETARY OF LABOR REQUIRED. — 
Subparagraph (A) shall not apply unless the Secretary of 
Labor determines that the participation nnd vesting rules 
in effect on the date of the enactme»t of this Act are not, less 
favorable to the employees, in the aggregate, than the rules 
provided under sections 410 and 411 of the Internal Revenue 
Code of 1954. 

(D) SUPPLEMENTARY OR SPECIAL PLAN PROVISIONS. — Fol' 
purposes of this paragraph, the term "supplementary or spe- 
cial plan provision" means any plan provision which- 

(i) provides supplementary benefits, not in excess of 
one-third of the basic benefit, in the form of an annuity 
for the life of the participant, or 

(ii) provides that, under n contractual agreement 
based on medical evidence as to the effects of working 
in an adverse environment for an extended period of 
time, a participant having 25 years of seri ice is to be 
trented ns liaving 30 years of service. 

(2) APPLICATION OF FLrNDING RULES. — 
(A) IN GENERAL. — In the case of a plan maintained on 

January 1, 1974, pursuant to one or more agreements which 
the Secretary of Labor finds to be collective bargaining agree- 
ments between employee representatives nnd one or more 
employers, section 412 of the Internal Revenue Code of 1954, 
and other amendments nlade bv this pn. rt to the extent such 
amendments relate to such section 412, shall not apply dul'ing 
the special temporary lvniver period (as defined in paragraph 
(1) (Il) ). 

(8) Vj Arvi'. R OF T Ni)EI'Fl NDING. — 111 th&'. CllS&' Of n. pl&in nlllin- 
tnined on January 1, 1974, pul sunnt to one, or i»ore n«re& ments 
which the Secretary of l. nbor finds to be coll& cti vc bnr gnirri»g 
agreements betlve&'n employee representatives nnd one, or 
more employers, if by reason of subpnrl«rnpli (A) tlie 
requirements of section 401(n) (7) of tlie I»ferrinl Revenue 
Code of 1954 apply lvitliout re«nrd to the nmc'ndm& nt of sucli 
section 401(a) (7) by section 101fi(n) (2) (C) of this Act, the 
plan shall not be treated ns not meeting such rcquirer»cnts 
solely by rensoir of tlie nppli&'ntioil of the nnl&'»dm&'nts made 
by sections 1011 nnd 1012 of this A& t or ivlnted nmenclments 
made by this part, . 

(C) LlsoR oRGANIz:4TIov &'GNvENTIoxs. — In the case, of a 
plan mni»fnined by a labor organization; lvhich is cxer»pt 
from tnx und&'r scction 501(c) (5) of the Internal Revenue 
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Code of 1954, exclusively for the benefit of its employees and 
their beneficiaries, section 419 of such Code and other amend- 
ment made by this part to the extent such amendments relate 
to such section 419, shall be applied by substituting for the 
term "December 81, 1975" in subsection (b), the earlier of- 

(i) the date on which the second convention of such 
labor organization held after the date of the enactment 
of this Act ends, or 

(ii) December 81, 1980, 
but in no event shall a date earlier than the later of December 81, 1975, 
or the date determined under subparagraph (A) or (B) be substituted. 

(d) ExIsTING PI. ANs MAY' ELEcT NEw PRGVIsIONS. — In the case of 
a plan in existence on January 1, 1974, the provisions of the Internal 
Revenue Code of 195'4 relating to participation, vesting, funding, and 
form of benefit (as in eff'ect from time to time) shall apply in the case 
of the plan year (which begins after the date of the enactment of this 
Act but before the applicable effective date determined under subsec- 
tion (b) or (c) ) selected by the plan administrator and to all sub- 
sequent plan years, if the plan administrator elects (in such manner 
and at such time as the Secretary of the Treasury or his delegate shall 
by regulations prescribe) to have such provisions so apply. Any elec- 
tion made und& r this subsection, once made, shall be irrevocable. 

(e) CERTAIN DEPINITICNs AND SPEcIAL RULEs. — Section 414 of the 
Internal Revenue Code of 1954 (other than subsections (b) and (c) of 
such section 414), as added by section 1015(a) of this Act, . shall take 
effect on the date of the enactment of this Act. 

(f) TRANSITIONAL RULES WITH RESPECT To BREAKS IN SERVICE. — 
(1) PARTIcIPATIoN. — In the case of a, plan to which section 410 

of. the Internal Revenue Code of 1954 applies, if any plan amend- 
ment with respect to breaks in service (which amendment is made 
or becomes effective after January 1, 1974, and before the date on 
which such section 410 first beconIes effectIve with respect to such 
plan) provides that any employee's participation in the plan 
would commence at any date later than the later o f— 

(A) the date on which his participation would commence 
under the break in service rules of section 410 (a) (5) of such 
Code, or 

(B) the date on which his participation would commence 
under the plan as in effect on January 1, 1974, 

such plan shall not constitute a plan described in section 408(a) 
or 405(a) of such Code and a trust forming a part of such plan 
shall not constitute a qualified trust under section 401(a) of such 
Code. 

(2) VERTING. — Tn the case of a plan to which section 411 of the 
Tntcrnal Revenue Code of 1954 applies, if any plan amendment 
with respect to breaks in service (which amendment is made or 
becomes effective after, January 1, 1974, and before the date on 
which such section 411 first becomes effective with respect to such 
plan) provides that the nonforfeitable benefit derived. from 
emplover contributions to which any employee would be entitled 
is less than the lesser of the nonforfeitable benefit derived from 
employer contributions to which he would be entitled under— 

(A) the break in service rules of section 411(a) (6) of such 
Code, or 

(B ) the plan as in efFect on January 1, 1974, 
such plan shall not constitute a plan described in section 408(a) 
or 405(a) of such Code and a, trust forming a part of such plan 
shall not constitute a qualified trust under section 401(a) of such 
Cocle. Subparagraph (B) shall not, apply if the break in service 
rules mIder the plan wou]d have been in violation of any law or 

~ ule of laIV in ciFect on January 1, 1974. 
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(g) 8-YEAR DELAY FoR CERTAIN PRovIsIQNs. — Subparagraphs (B) 
and (C) of section 404(a) (1) shall apply only in the case of plan years 
beginning on or after 3 years after the date of the enactinent of this 
Act. 

(h) (1) Except as provided in paragraph (9), section 41:3 of the 
Internal Revenue Code of 1954 shall apply to plan years beginning 
after December 81, 1958. 

(9) (A) For plan years beginning before the applicable efFective 
date of section 410 of such Code, the provisions of paragraphs (1) 
and (8) of subsection (b) of such section 418 shall be applied by 
substituting "401(a) (3)" for "410". 

(B) For plan years beginning before the applicable efFective date 
of section 411 of such Code, the provisions of subsection (b) (2) of 
such section 413 shall be applied by substituting "401(a) (7)" for 
"411(d) (8) ". 

(C) (i) The provisions of subsection (b) (4) of such section 41?i 
shall not apply to plan years beginning before the applica?ile efi'ective 
date of section 411 of such Code. 

(ii) The provisions of subsection (b) (5) (other than the second 
sentence thereof) of such section 413 shall not appiy to plan years 
beginning before the applicable eR'ective date of section 412 of such 
Code. 

PART 2 — CERTAIN OTHER PROVISIONS RELATING TO 
QUALIFIED RETIREMENT PLANS 

SEC. 1021. ADDITIONAL PLAN REQUIREMENTS. 
(a ) JOINT AND SURVIVOR A. NNUITY REQUIREMENT. — 

(1) IN OENERAL. — EfFective with respect to plan years beginning 
after December 81, 1975, section 401(a) (relating to requirements 
for qualification) is amended by inserting after paragraph (10) 
the following new paragraph: 

"(11) (A) A trust shall not constitute a qualified t, rust under 
this sertion if the plan of which such trust is a part provides for 
the payment, of benefits in the form of an annuitv unless such plan 
provides for the payment of annuity benefits in a form having the 
efFect of a qualified joint and survivor annuity. 

"(B) Notwithstanding the provisions nf subparagraph (. A ), in 
the case of a plan which provides for the payment of benefits 
before the normal retirement age (as clefined in section 411 
(a) (8) ), the plan is not required to provide for the payment of 
annuity benefits in a form having the efi'ect, of a qualified joint and 
survivor annuity during the period beginning on the date on which 
the employee enters into the plan as a participant and ending on 
the later of- 

"(i) the. date the employee reaches the earliest retirement 
age under the plan, or 

"(ii) the first day of the 120th month beginning before the 
date on which the employee reaches normal retirement age. "(C) A plan described in subparagraph (B) does not meet the 

requirements of subparagraph (A. ) unless, under the plan, a par- 
ticipant has a reasonable period during which he may elect the 
qualified joint and survivor annuity forin with respect to the 
period beginning on the date on which the period described in 
subparagraph (B) ends and ending on the date on which he 
reaches normal retirement age {as defined in section 411(a) (8) ) if he continues his employment during that period. A plan does 
not meet the requirements of this subparagraph unless, in the case of such an election, the payments under the survivor annuity are 
not less than the payments which would have been made under the 
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joint annuity to which the participant would have been entitled 
if he made an election described in this subparagraph immediately 
prior to his retirement and if his retirement had occurred on the 
day before his death and within the period within which an 
election can be made. 

"(D) A plan shall not be treated as not satisfying the require- 
ments of this paragraph solely because the spouse of the partici- 
pant is not entitled to receive a survivor annuity (whether or not 
an election described in subparagraph (C) has been made under 
subparagraph (C)) unless the participant and his spouse have 
been married throughout the 1-year period ending on the date 
of such participant's death. 

"(E) A plan shall not be treated as satisfying the requirements 
of this paragraph unless, under the plan, each participant has a 
reasonable period (as described by the Secretary or his delegate 
by regulations) before the annuity starting date during which he 
may elect in writing (after having received a written explanation 
of the terms and conditions of the joint and survivor annuity and 
the efFect of an election under tliis subparagraph) not to take such 
joint and survivor annuity. 

"(F) A plan shall not be ti. eated as not satisfying the require- 
ments of this paragraph solely because under the plan there is 
a provision that any election described in subparagraph (C) or 
(E), and any revocation of a»y such election, does not become 
efFective (or ceases to be efFective) if the participant dies within 
a period (not in excess of o years) beginning on the date of such 
election or revocation, as the case may be. The preceding sentence 
does not apply unless the plan provision described in the preced- 
ing sentence also provides that such an election or revocation 
will be oiven efFect in any case in which- 

' (i) the participant dies from accidental causes, 
"(ii) a failure to give efFect to the election or revocation 

would deprive the participant's survivor of a survivor annu- 
ity, and 

"(iii) such election or revocation is made before sucli acci- 
dent occurred. 

"(6) For purposes of this paragraph- 
"(i) the term 'annuity starting date' means the first day 

of the first period for which an amount is received as an 
annuity (whether by reason of retirement or by reason of 
disability), 

"(ii) the tenn 'earliest retirement age' means the earliest 
date on which, under the plan, the participant could elect to 
receive retirement benefits, and 

"(iii) the term 'qualified joint and survivor annuity' means 
an annuity for the life of the participant with a survivor 
annuity for the life of his spouse which is not less than one- 
half of, or greater than, the amount of the annuity payable 
during the )oint lives of the participant and his spouse and 
which is the actuarial equivalent of a single life annuity for 
the life of the participant. 

For purposes of this paragraph, a plan may take into account 
in any equitable manner (as determined by the Secietarv or liis 
dele''ate) any increased costs resulting from providing joint and 
survivor annuity benefits. 

"(H) This paragraph shall apply only if— 
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"(i) the annuity starting date did not occur before the 
eGectlve date of this paragraph, and 

"(ii) the participant was an active participant in the p! an 
on or after such e8ective date. " 

(2) CERTAIN ADDITIONAL REQUIREMENTS APPI. Y ONLY TO PLANS 

To wHIcEI vEsTING REQUIREMENTs APPLY. — Section 401 (a) (relating 
to requirements for qualification) is amended by adding at the end 
thereof the following new sentence: "Paragraphs (11), (12). , 

(18), (14), (15), and (19) shall apply only in the case of a plan 
to which section 411 (relating to minimum vesting standards) 
applies without regard to subsection (e) (2) of such section. " 

(b) REQUIREMENTS IN CASK OF MERGERS AND CONSOLIDATIONS OI' 

PLANs oR TRANsFERs oF PLAN AssrTS. — Elfective with respect to plan 

b 
ears beginning after December 81, 1975, section 401(a) is amended 

y inserting after paragraph (11) the following new paragraph: 
"(12) A trust shall not constitute a qualified trust ullder this 

section unless the plan of which such trust is a part provides that 
in the case of any merger or consolidation with, or transfer of as- 
sets or liabilities to, any other plan after the date of the enactment 
of the Employee Retirement Income Security Act of 1974, each 
participant in the plan would (if the plan then terminated) 
receive a benefit immediately after the merger, consolidation, or 
transfer which is equal to or greater than the benefit he would have 
been entitled to receive immediately before the merger, consoli- 
dation, or transfer (if the plan had then terminated). This para- 
graph ~shall apply in the case of a multiemployer plan only to the 
extent determinecl by the Pension Benefit Guaranty Corporation. " 

(c) RE'l'IRKMENT BENL'FITS MAY NOT BE ASSIGNED OR ALIENA'I'ED. — 
Sectlon 401(a) is amended by inserting after paragraph (12) the fol- 
lowing new paragl'aph: 

"(16) A trust shall not, constitute a qualified trust under thi 
section unless the plan of which such trust is a part provides that 
benetits provillcd u»der the plan may not be assigned or alienated. 
Ii'or purposes of the. preceding sentence, there shall not be taken 
into account any vohlntal'y and revocable assignment of not to 
exceed 10 percent of any benefit payment made by any pal ticipant 
who is l eceiving be»efits under the plan unless the assignment or 
alienation is nlade for purposes of defraying plan administl ation 
costs. For pui poses of this paragl aph a loan macle to a participant 
or beneficiary shall not be treated as an assignment or alienation 
if such lorn»s secured by the palticipant's accrued nonforfeitable 
benefit, and is exenipt from tile tax imposed by section 4975 (l elat- 
ing to tax on prohibited transactions) by reason of section 4975 
(d) (1). This paragraph shall take effect on January 1, 1976 and 
shall not apply to assiglmlents which were irrevocable o» the date 
of the enactnlent of the Employee Retirement Income Seculity 
Act of 1974. " 

(d) REQUIREMENT THAT PAYMENT OF BENFFITS I3EGIN NOT LATER 
I I1AN WHEN TPIE I ARTIcIPANT ATTAINs AGE 65 oR EIAS COMPLETED 
10 YEARs oF PARTIGIPATION. — Section 401(a) is amended by inserting 
after paragraph (1'3) the following new paragraph: 

"(14) A trust shall not constitute a qualified trust under this 
section unless the plan of which such trust is a part provides that, 
unless the pa, rticipant otherwise elects, the payment of benefits 
ulldcr the plan to the participant will begin not later than the 
60th day after the latest of the close of the plan year in which— 
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"(A) the date on which the participant attains the earlier 
of age 65 or the normal retirement age specified under the 
plan, 

"(B) occurs the 10th anniversary of the year in which the 
participant commenced participation in the plan, or 

"(C) the participant terminates his service with the 
employer. 

In the case of a plan which provides for the payment of an early 
retirement benefit, a trust forming a part of such plan shall not 
constitute a qualified trust under this section unless a participant 
who satisfied the service requirements for such early retirement 
benefit& but separated from the service (with any nonforfeitable 
right to an accrued benefit) before satisfying the age requirement 
for such early retirement benefit, is entitled upon satisfaction of 
such age requirement to receive a benefit not less than the benefit 
to which he would be entitled at the normal retirement age, actu- 
arially, reduced under regulations prescribed by the Secretary or 
his delegate. " 

(e) REQUIREMENT THAT PLAN BENEFITS ARE NoT DECREASED BY 
CERTAIN SQGIAL SEOURITY INGREASEs. — Section 401 (a) is amended by 
inserting after paragraph (14) the following new paragraph: 

"(15) a trust shall not constitute a qualified trust under this 
section unless under the plan of which such trust is a part— 

"(A) in the case of a participant or beneficiary who is 
receiving benefits under such plan, or 

"(B) in the case of a participant who is separated from 
the service and who has nonforfeitable rights to benefits, 

such benefits are not decreased by reason of any increase in the 
benefit levels payable under title II of the Social Security Act or 
any increase in the wage base under such title II, if such increase 
takes place after the date of the enactment of the Employee 
Retirement Income Security Act of 1974 or (if later) the earlier 
of the date of first receipt of such benefits or the date of such 
separation, as the case may be. " 

( f ) REQUIREMENT OF NONFORFEITABILITY IN CASE OF CERTAIN 
WITHDRAwALS. — Section 401(a) is amended by inserting after 
paragraph (18) the following new paragraph: 

"(19) A trust shall not constitute a qualified trust under this 
section if under the plan of which such trust is a part any part of 
a participant's accrued benefit derived froin employer contribu- 
tions (whether or not otherwise nonforfeitable), is forfeitable 
solely because of withdrawal by such participant of any amount 
attributable to the benefit derived from contributions made by 
such participant. The preceding sentence shall not apply to the 
accrued benefit of any participant unless, at the time of such with- 
drawal, such participant has a nonforfeitable right to at least 50 
percent of such accrued benefit (as determined under section 411). 
The first sentence of. this paragraph shall not apply to the extent 
that an accrued benefit is permitted to be forfeited in accordance 
with section 411(a) (3) (D) (iii) (relating to proportional for- 
feitures of benefits accrued before enactment of the Employee 
Retirement Income Security Act of 1974, in the event of 
withdrawal of certain mandatory contributions) . " 

SEC. 1022. MISCELLANEOUS PROVISIONS. 

(a) REQUIREMENT THAT PLAN NoT BE DiscRIMINATORY. — Section 
401(a) (4) (disqualifying discriminatory plans) is amended to read 
as follows: 
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"(4) If the contributions or the benefits provided under the 
plan do not discriminate in favor of employees who are— 

"(A) ollicers, 
"{B) shareholders, or 
"(C) highly compensated. 

For purposes of this paragraph, there shall be excluded from 
consideration employees described in section 410(b) (2) (A) and 

(C) 
(b) AMENDMENTS RELATING TO SELF-EMPLOYED INDIVIDUALS AND 

OWNER-EMPLOYEES. — 
(1) AMENDMENT OF SECTION (401) (a) (10). — So much of sub- 

paragraph (A) of section 401(a) (10) as precedes clause (i) 
thereof is amended to read as follows: 

"(A) paragraph (3), the first and second sentences of para- 
graph (5), and section 410 shall not apply, but — ". 

(9) AMENDMENT oF sEGTIoN (401) (d) (3). — Section 401(d) (3) 
(relating to additional requirements for qualification of trusts and 
and plans benefiting owner-employees) is amended to read as 
follows: 

"{3) (A) The plan benefits each employee having 3 or more 
years of service (within the meaning of section 410(a) (3) ). 

"(B) For purposes of subparagraph (A), the term 'employee' 
does not include- 

"(i) any employee included in a unit of employees covered 
by a collective-bargaining agreement described in section 
410(b) (2) (A), and 

"(ii) any employee who is a nonresident alien individual 
described in section 410 (b) (n) (C) . " 

(c) PERSONS OTHER THAN BANKS MAY BE TRUSTEES OF TRUSTS 
BENEi ITTING OWNER-EMPLOYEES. — 

(1) The first sentence of section 401(d) (1) is amended to read 
as follows: "In the case of a trust which is created on or after 
October 10, 1962, or which was created before such date bnt is 
not exempt from tax under section 501(a) as an organization 
described in subsection (a) on the day before such date, the assets 
thereof are held by a bank or other person who demonstrates to 
the satisfaction of the Secretary or his delegate that the manner 
in which he will administer the trust will be consistent with the 
requirements of this section. A trust shall not be disqualified under 
this paragraph merely because a person (including the employer) 
other than the trustee or custodian so administering the trust may 
be granted, umler the trust instrument, the power to control the 
investment nf the trust funds either by directing investments 
(including reinvestments, disposals, and exchanges) or by disap- 
proving proposed investments (including reinvestments, dis- 
posa ls, or exchanges) . " 

{2) The second sentence of section 401(d) (1) is amended by 
striking out "the date of the enactment of this subsection" and 
inserting in lieu thereof "October 10, 1969, ". 

(d) CERTAIN CUsTGDIAL AccoUNTs. — Effective as of January 1, 
1974, subsection (f) of section 401 (relating to certain custodial 
accounts) is amended to read as follows: 

(f) CERTAIN CLSTODIAL ACCOUNTS AND ANNUITY CONTRACTS. — FOr 
purposes of this title, a custodial account or an annuity contract shall 
lie treated as a qualified trust, under this section if— 
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"(1) the custodial account or annuity contract lvould, except 
for the fact that it is not a trust, constitute a qualified trust under 
this section, »and 

"(2) in the case of a custodial account the assets thereof are 
held by a bank (as defined in subsection (d) (1) ) or another per- 
son who demonstrates, to the satisfaction of the Secretary or his 
delegate, that the manner in which he will hold the assets will be 
consistent with the requirer»e»ts of this section. 

For purposes of this title, in the case of a custodial account or annuity 
contract treated as a qualified trust under this section by reason of 
this subsection, the person holding the assets of sucll account or hold- 
ing such contract shall be treated as tlie trustee thereof. " 

(e) CUSTODIAL ACCOUNTS FOR REGULATED IxvEST31KNT COMPANY 
S~ocK. — Eff'ective as of January 1, 1974, section 403(b) (relating to 
taxability of beiieficiary under annuity purchased by section 501(c) 
(8) organization or public school) is amended by adding at the end 
thereof the following new paragraph: 

"(7) CUSTODIAL ACCOI. NTS FOI' RKGl I. ATED IxvKST~IEXT COBI- 

PA N Y STOC K. — 
(A) AAIOUXTS PAID TRFATED AS CONTRIBUTIONS. — I» Oi pul'- 

poses of this title, amounts paid by an employer described 
in paragraph (1) (A) to a custodial account which satishes 
tlie requirements of section 401(f) (2) sliall be treated as 
amounts contributed by him for an annuity contract for liis 
employee if the amounts are paid to provide a retiirenieiit 
benefit for that er»ployee an&1 are to be invested in regulated 
investment company stock to be held in that, custodial account. 

"(13) AccoUNT TREATED As PLAN. — For purposes of this 
title, a custodial account which satisfies the requirements 
of section 401(f) (2) shall be treated as a» or«anization. 
described in section 401(a) solely for purposes of subchapter 
F and subtitle F with respect to amounts received by it (and 
income from investment thereof). 

"(C) RFGUI. ATFn ixvESTMFNT COMPANY. — For purposes of 
this paragraph, the term 'regulated investment company' 
means a domestic corporation which is a regiilated investment 
company within the meaning of section 851(a), and which 
issues only redeemable stock. " 

(f) IxsUREn CREnIT Uxroxs. — Eff'ective as of January 1, 1974, the 
last sentence of section 401(d) (1) is amended by striking out "sec- 
tion 581, " and inserting in lieu thereof "section 581, an insured credit 
union (within the meaning of section 101(6) of the Federal Credit 
Union Act), ". 

(g) PUIILIC INSPKUIION OF CERTAIN INFORMATION 0 ITII RFSPECT 
To PExsrox, PRCFIT-SIrARIxo, Axn STocK BONUs Pr, xxs. — 

(1) AMENDMKNT oF sFCTIox 6104(a). — Paragraph (1) of sec- 
tion 6104(a) (relating to public inspection of applications for 
tax exemption) is amended— 

(A) by redesignating subparagraph (13) as subparagraph 
(D) and by inserting a~fter subpara«raph (A) the follo~wing 
new subparagraphs: 

"{13) PFxsiox. ETO. . PIANs. — The following shall be open 
tn public inspection at such times and in such places as the 
Secretary or his delegate may prescr ibe: 

"(i) any application filed with respl ct to tlie qualifica- 
tion of a pension, profit-sharin«, or stock bonus plan 
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under section 401(a), 403(a), or 405(a), an individual 
retirement account described in section 408(a), or an 
individual retirement annuity described in section 408 
(b) . . "(ii) any application filed with respect to the exemp- 
tion from tax under section 501(a) of an organization 
forming part of a plan or account referred to in 
clause (i), 

"(iii) any papers submitted in support of an applica- 
tion referred to in clause (i) or (ii), and 

"(iv) any letter or other document issued by the 
Internal Revenue Service and dealing with the qualifl- 
cation referred to in clause (i) or the exemption from 
tax referred to in clause (ii). 

Except in the case of a plan participant, this subparagraph 
shall not apply to any plan referred to in clause (i) having 
not more than 25 participants. 

"(C) CERTAIN NAMES AND COMPENSATION NOT TO BE OPENED 

To PUBLIG INsPEcTIoN. — In the case of any application, docu- 
ment, or other papers, referred to in subparagraph (8), 
information froni which the compensation (including 
deferred compensation) of any individual Inay be ascer- 
tained. shall not be open to public inspection under subpara- 
graph (8). " 

(8) The heading of subparagraph (A) of section 6104(a) 
(1) is amended to read as follows: 

(A) ORGANIzATIONS DESCRIBED IN SECTION 501. — 
(C) The heading of subparagraph (D) of section 6104(a) 

(1) as redesignated by subparagraph (A) of this paragraph 
is amended to read as follows: 

(D) WITHHOLDING OP CERTAIN OTHER INFORMATION. — 
(D) Subparagraph (D) of section 6104(a) (1) (as so 

redesignated) is amended by striking out "subparagraph 
(A)" each place it appears and inserting in lieu thereof "sub- 
paragraph (A) or (8) ". 

(2) AMENDMENT oF sEGTIQN 6104 (a) & ~ ) . — Subparagraph (A) 
of section 6104(a) (2) is amended by adding at the end thereof 
"any application referred to in subparagraph (8) of subsection 
(a) (1) of this section, and". 

(8) AMENDMENT oF sEOTIoN 0104 (b). — Section 6104(b) (relat- 
ing to inspection of annual information returns) is amended by 
striking out "and 6056" and inserting in lieu thereof "6956, and 
6058". 

(4) EFFEGTIvE DATE. — The amendinents made by this subsection 
shall apply to applications filed (or documents issued) after the 
date of enactment of this Act. 

(h) PUBLIOITY oF RETURNs. — Eff'ective on the date of the enactment 
of this Act, section 6103 (relating to publicity of returns and disclosure 
of information as to persons filing income tax returns) is amended by 
adding at the end thereof a new subsection (g) to read as follows: 

(g) DISCIXlsURE OF INFORMATION WITH RESPECT To DEFERRED 
CGMPENBATIGN PLANs. — The Secretary or his delegate is authorized 
to furnish— 

"(1) returns with respect to any tax imposed by this title or 
information with respect to such returns to the proper officers and 
employees of the Department of Labor and the Pension Benefit 
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Guaranty Corporation for purposes of administration of Titles I 
and IV of the Employee Retirement Income Security Act of 
1974, and 

"(2) registration statements (as described in section 6057) and 
information with respect to such statements to the proper olficers 
and employees of the Department of Health, Education, and 
Welfare for purposes of administration of section 1181 of the 
Social Security Act. " 

(I) CERTAIN PUERTo RIcAN PENsIQN) FiTc. ) PLANs To I5E ExEMPT 
FRDM TAx UNDER SEGTIQN 501 (a) . — 

(1) GENERAL RULE. — EQ'ective for taxable years beginning after 
Decem~ber 81, 1978, for purposes of section 501(a) of the Internal 
Revenue Code of 1954 (relating to exemption from tax), any 
trust forming part of a pension, profit-sharing, or stock bonus 
plan all of the participants of which are residents of the Com- 
monwealth of Puerto Rico shall be treated as an organization 
described in section 401(a) of such Code if such trust— 

(A) forms part of a pension, profit, -sharing, or stock 
bonus plan, and 

(B) is e)xempt from income tax under the laws of the 
Commonwealth of Puerto Rico. 

(2) ELECTION To HAVE PROVISIONS OF& AND AMKXDMKNTS MADE 

BY) TITLE II OF THIS ACT APPLY. — 
(A) If the administrator of a pension, profit-sharing, or 

stock' bonus plan which is created or organized in Puerto 
Rico elects) at such time and in such manner as the Secre- 
tary of the Treasury may require, to have the provisions of 
this paragraph apply, for plan years beginning after the date 
of election any trust forming a part of such plan shall be 
treated as a trust created or organized in the United States 
for purposes of section 401(a) of the Internal Revenue Code 
of 1954. 

(B) An election under subparagraph (A), once made, is 
irrevocable. 

(C) This paragraph applies to plan yean beginning after 
the date of enactment of this Act. 

(D) The source of any distributions made under a plan 
which makes an election under tliis paragraph to participants 
and beneficiaries residing outside of the United States shall 
be determined, for purposes of subchapter N ot chapter 1 of 
the Internal Revenue Code of 1954, by the. Secietary of the 
Treasury in accordance with regulations prescri'bed by him. 
For purposes of this subparagraph the United States means 
the United States as defined in section 7701(a) (9) of the 
Internal Revemie Code of 1954. 

(j) YEAR OF DEDUC'TION FOR CERTAIN EMPLOYER CONTRIBUTIONS 
FOR SEvERANcE PAYMENTs REQUIRED BY FCRKIGN IiAw. — Efi'ective 
for taxable years beginning after December 31, 1978, if— 

(1) an employer is engaged in a trade or business in a foreign 
count. ry, 

(2) such employer is required by the laws of that country to 
make payments, based on periods of service, to its employees or 
their beneficiaries after the employees' retirement, death, or other 
separation from the service, and 

(8) such employer establishes a trust (whether organized 

Sec. 1022. (j) (3) 



Public Law 93-406 

within or outside the United States) for the purpose of funding 
the payments required by such law, 

then, in determining for purposes of paragraph (5) of section 404(a) 
of the Internal Revenue Code of 1954 the taxable year in which any 
contribution to or under the plan is includible in the gross income of 
the nonresident alien employees of such employer, such paragraph 
(5) shall be treated as not requiring that separate accounts be main- 
tained for such nonresident alien employees. 

(k) REOEIFTS FoR EMFLOTEEs. — Section 6051 (relating to receipts 
for employees) is amended by inserting after "exemption, " in subsec- 
tion (a) the following: "or every employer engaged in a trade or 
business who pays remuneration for services performed by an 
employee, including the cash value of such remuneration paid in any 
medium other than cash, ". 
SEC, 1023. RETROACTIVE CHANGES IN PLAN. 

Section 401(b) (relating to certain retroactive changes in plan) is 
amended to read as follows: 

"(b) CERTAIN RETROAcTIVE CHANGEs IN PLAN. — A stock bonus, 
pension, profit. -sharing, or annuity plan shall be considered as satisfy- 
ing the requirements of subsection (a) for the period beginning with 
the date on which it was put, into effect, or for the period beginning 
with the earlier of the date on which there v as adopted or put 
into efi'ect any amendment which caused the plan to fail to satisfy such 
requirements, and ending with the time prescribed by law for filing 
the return of the employer for his taxable year in which such plan or 
amendment was adopted (including extensions thereof) or such later 
time as the Secretary or his delegate may designate, if all provisions 
of the plan which are necessary to satisfy such requirements are in 
eft'ect by the end of such period and have been made eiYective for all 
purposes for the whole of such period. " 
SEC. 1024. EFFECTIVE DATES. 

Except as otherwise provided in section 1021, the amendments made 
by section 1021 shall apply to plan years to which part I applies. 
Except as otherwise provided in section 1022, the amendments made 
by section 1022 shall apply to plan years to which part I applies. 
Section 1028 shall take efi'ect on the date of the enactment of this Act. 

PART 3 — REGISTRATION AND INFORMATION 

SEC. 103L REGISTRATION AND INFORiiIATION. 
(a) ANNUAL REGIsTRATIGN Avn INFGRMATIGN RETURNs. — Part 

III of subchapter A of chapter 61 (relating to information returns) 
is amended by adding at the end thereof the following new subpart: 

"SUBPART E — REGISTRATION OF AND INFORMATION 
CONCERNING PENSION, ETC. , PLANS 
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"Sec. 6057. Annual registration, etc. 
"Sec. 605S. Information required in connection with certain plans of deferred 

compensation. 
"Sec. 6059. Periodic report by actuary. 

"SEC. 6057. ANNUAL REGISTRATION, ETC. 
"(a) ANNUAL REnsTRATtON. — 

"(1) GENERAL RULE. — Within such period after the end of a 
plan year as the Secretary or his delegate may by regulations pre- 
scribe, the plan administrator (within the meaning of section 
414(g) ) of each plan to which the vesting standards of section 203 
of part 2 of subtitle B of title I of the Employee Retirement 
Income Security Act of 1974 applies for such plan year shall file 
a registration statement with the Secretary or his delegate. 
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"(2) CoNTENTs. — The registration statement required by para- 
graph (1) shall set forth— 

"(A) the name of the plan, "( D) the name and address of the plan administrator, 
"(C) the name and taxpayer identifying number of each 

particrpant in the plan- 
'(i) who, during such plan year, separated from the 

service covered by the plan, 
"(ii) who is entitled to a deferred vested benefit under 

the plan as of the end of such plan year, and 
"(iii) with respect to whom retirement benefits were 

not paid under the plan during such plan year, 
"(D) the nature, amount, and form of the deferred vested. 

benefit to which such participant is entitled, and 
"(E) such other information as the Secretary or his dele- 

gate may require. 
At the time he files the registration statement under this subsec- 
tion, the plan administrator shall furnish evidence satisfactory to 
the Secretary or his delegate that he has complied with the require- 
ment contai»ed in subsection (e) . 

'(b) NoTIFIGATIoN QF CHANGE IN STATUs. — Any plan administrator 
required to register under subsection (a) shall also notify the Secre- 
tary or his delegate, at such time as may be prescribed by regulations, 
of— 

"(1) any changeinthenameof the, plan, 
"(2) any change in the name or address of the plan adminis- 

trator, 
"(8~) the termination of the plan, or 
"(4) the merger or consolidation of the plan with any other 

plan or its division into tv o or more plans. 
"(c) VGLUNTARY REPORTs. — To the extent provided in regulations 

prescribed by the Secretary or his delegate, the Secretary or his dele- 
gate may receive from— 

"(1) any plan to which subsection (a) applies, and 
"(2) any other plan (including any governmental plan or 

church plan (within the meaning of section 414) ), 
such inforrtration (including information relating to plan years begin- 
»ing before January 1, 1974) as the plan administrator may wish to 
file with respect to the deferred vested benefit rights of any participant 
separated from the service covered by the plan during any plan year. 

(d) TRANSMISSION OF INFORMATION TO SECRETARY OF HKALTHr 
EDvcATION, AND WEI. FARE. — The Secretary or his delegate shall trans- 
mit copies of any statements, notifications, reports, or other informa- 
tion obtained by him under this section to the Secretary of Health, 
E&hrcation, and Welfare. 

"(e) INDIVIDITAL STATEMENT TO PARTICIPANT. — Each plan admin- 
istrator required to file a registration statement under subsection (a. ) 
shall, before the expiration of the time prescribed for the filin of 
such registration statement, also furnish to each participant descrrbed 
in subsection (a) (2) (C) an individual statement setting forth the 
information with respect to such participant required to be contained 
in such registration statement. 

( f ) REGULATIONS. — 
"(1) IN GENERAL. — The Secretary, after consultation with the 

Secretary of Health, Education, and Welfare, may prescribe such 
regulations as mav be necessary to carry out the provisions of this 
section. 

(2) PLANs To WHIcEI MoRE THAN oNE EMPLGYER coNTRIBUTEs. — 
This section shall apply to any plan to which more than one 
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employer is required to contribute only to tne extent provided in 
regulations prescribed under this subsection. 

(g) CROSS REFERENCES. — 
"For provisions relating to penalties for failure to register or furnish 

statements required by this section, see section 6652(e) and section 
6690. 

"For coordination between Department of the Treasury and the 
Department of Labor with regard to administration of this section, see 
section 3004 of the Employee Rei;irement Income Security Act of 1974. 

"SEC. 6058. INFORMATION REQUIRED IN CONNECTION WITH CERTAIN 
PLANS OF DEFERRED COMPENSATION. 

"(a) IN GENERAL. — Every employer who maintains a pension, annu- 
ity, stock bonus, profit-sharing, or other funded plan of deferred rom- 
pensation described in part I of subchapter D of chapter 1, or the plan 
administrator (within the meaning of section 414(g) ) of the plan, 
shall file an annual return stating such information as the Secretary 
or his delegate may by regulations prescribe with respect to the quali- 
fication, financial condition, and operations of the plan; except that, 
in the discretion of' the Secretary or his delegate, the employer niay be 
relieved from stating in its return any information which is reported 
in other returns. 

'(b) AOTUARIAL STATEMENT IN CAsE OF MERGERs, ETc. — Not less 
than 60 days before a Inerger, consolidation, or transfer of assets or 
liabilities of a plan described in subsection (a) to another plan, the 
plan administrator (within the meaning of section 414(g) ) shall file 
an actuarial statement of valuation evidencing compliance with the, 

requirements of section 401(a) (19). 
'(c) EMFLOYER. — For purposes of this section, the term 'employer' 

includes a person described in section 401(c) (4) and an individual who 
establishes an individual retirement account or annuity described in 
section 408. 

"(d) CROSS REFERENCFA. — 
"For provisions relating to penalties for failure to file a return 

required by this section, see section 6652(f). 
"For coordination between the Department of the Treasury and the 

Department of Labor with respect to the information required under 
this section, see section 3004 of title III of the Employee Retirement 
Income Security Act of 1974. ". 

(b) SANCTIONS. — 
(1) FAII, IIRE To FILE REGIsTRATIox sTATEMExTs oR xoTIFICATIox 

01" CHANGE IN STATIIS. — 
(A) Section 6659 (relating to failure to file certain infor- 

mation returns) is amended by redesignating subsection (e) 
as subsection (g) and by inserting after subsection (d) the 
following new subsections: 

"(e) ANNUAL REGISTRATION Axn OTHER NOTIFICATION BX PEN- 
SION PLAN. — 

"(1) REGISTRATIox. — In the case of any failure to file a regis- 
tration statement required under section 6057(a) (relating to 
annual registration of certain plans) which includes all partici- 
pants required to be included in such statement, on the date pre- 
scribed therefor (deterinined without regard to any extension of 
time for filing), unless it, is shown that such failure is due to rea- 
sonable cause, there shall be paid (on notice and demand by the 
Secretary or his delegate and in thc same manner as tax) by the 
person failing so to file, an amount equal to $1 for each partici- 
pant with respect to whom there is a failure to file, multiplied by 
the number of days during which such failure continues, but the 
total amount imposed under this paragraph on any person for any 
failure to file with respect to any p]an year shall not exceed 
$5, 000. 
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(9) NCTIFIcATIGN oF cHANGE oF sTATUs. — In the case of fail- 
ure to file a notification required under section 6057(b) (relat- 
ing to notification of change of status) on the date prescribed 
therefor (determined without regard to any extension of time fol 
filing), unless it is shown that such failure is due to reasonable 
cause, there shall be paid (on notice and demand by the Secre- 
tary or his delegate and in the same manner as tax) by the person 
failing so to file, $1 for each day during which such failure con- 
tinues, but the total amounts imposed under this paragraph on 
any person for failure to file any notification shall not exceed 
$1, 000. 

"(f) INFORMATION REQUIRED IN CoNNECTION XVITH CERTAIN PLANS 
oF DEFERRED CQMPENsATIoN. — In the case of failure to fille a return or 
statement required under section 6058 (relating to information 
required in connection with certain plans of deferred compensation) 
or 6047 (relating to information relating to certain trusts and annu- 
ity and bond purchase plans) on the date and in the manner pre- 
scribed therefor (determined with regard to any extension of time for 
filing), unless it is shown that such failure is due to reasonable cause, 
there shall be paid (on notice and demand by the Secretary or his 
delegate and in the salne, manner as tax) by the person failing so to 
file, $10 for each day during which such failure continues, but the 
total amount imposed under this subsection on any person for failure 
to file any return shall not exceed $5&, 000. " 

(8) (i) The section heading for section 665o is amended by 
adding ", Registration Statements, etc. " before the period at 
the end thereof. 

(ii) The item relating to section 6652 in the table of con- 
tents for subchapter A of chapter 68 is amended by adding 
", registration statements, etc. " before the period of the end 
tliereof. 

(2) FAILURE To FURNISH STATEMENT To PARTICIPANT. — 
(A) Subchapter 8 of chapter 68 (relating to assessable 

penalties) is amended by adding at the end thereof the fol- 
lowing new section: 

"SEC. GG90. FRAUDULENT STATEMENT OR FAII. URE TO FURNISII 
STATEMENT TO PLAN PARTICIPANT. 

"Any person required under section 6057(e) to furnisli a statement 
to a participant who willfully furnishes a false or fraudulent state- 
ment, or who willfully fails to furnish a statement. in the manner, at 
the time, and showing thc information required unde" section 6057(e), 
or regulations prescribed thereunder, shall for each such act, nr for 
each such failure, be subject to a penalty under this subchapter of $50, 
which shall be assessed and collected in the same manner as the tax on 
employers imposed by section 8111. " 

(8) The table of sections for such subchapter 8 is amended 
by adding at the end thereof the following new item: 

"Scc. 6o90. Fraudulent statement or failure to furnish statement to plan 
participant. " 

(c) CLERICAL AMENDMENTS. — 
(1) The table of subparts for such part III is ainendcd by 

adding at the end thereof the following: 
"Subpart E. Registration of and infornmtion cnn&erning pension, etc, , 

plans. " 

(o) Section 6088(c) (relating to cross references) is amended 
by adding at the end thereof the folloiving: 

"For provisions relating to information required in connection with 
certain plans of deferred compensation, see section 6058. " 
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(8) Subsection (d) of section 6047 (relating to information 

with respect to certain trusts and annuity and bond purchase 

«d 
lans) is amended to read as follows: 

( ) CROSS REFERENCES. — 
"(1) For provisions relating to penalties for failure to file a return 

required by this section, see section 6662(f). 
"(2) For criminal penalty for furnishing fraudulent information, see 

section 7207. " 
SEC. 1032. DUTIES OF SECRETARY OF HEALTH, EDUCATION, AND 

WELFARE. 
Title XI of the Social Security Act (relating to general provisions) 

is amended by adding at the end of part A thereof the following new 
section: 

NOTIFICATION OF SOCIAL SECLRITY CLAIMANT WITH RESPECT TO DEFERRED 

VESTED BENEFITS 

"Szc. 1181. (a) Wheuever— 
"(1) the Secretary makes a, finding of fact and a decision 

as to— 
"(A) the entitlement of any individual to monthly benefits 

under section 202, 223, or 228, 
"(B) the entitlement of any individual to a lump-sum 

death payment payable under section 202(i) on account of 
the death of any person to whom such individual is related 
by blood, marriage, or adoption, or 

"(C) the entitlement under section 226 of any individual 
to hospital insurance benefits under part A of title XVIII, or 

"(2) the Secretary is requested to do so— 
"(A) by any individual with respect, to whom the Secre- 

tary holds information obtained under . ection 6&057 of the 
Internal Revenue Code of. 1954. or 

"(B) in the case of the death of flic indivirlual ieferred 
to in subparagraph (A), by the individual who would be 
entitled to payment under section 204(d) of this Act. 

he shall transmit to the individual referrc&l to in l&arigraph (1) 
or the individual making the request under paragraph (2) any 
information, as reported by the employer, regardIng any deferred 
vested benefit transmitted to the Secretary pursuant to such sec- 
tion 6057 with respect to the individual referred to in paragraph 
(1) or (2) (A) or the person on whose wages and self-employment 
income entitlement (or claim of entitlement) is based. 

"(b) (1) For purposes of section 201(g) (1), expenses incurred in 
the administration of subsection (a) shall be deemed to be expenses 
incurred for the administration of title II. 

"(2) There are hereby authorized to be appropriated to the Federal 
Old-Age and Survivors Insurance Trust Fund for each fiscal year 
(commencing with the fiscal year ending June 80, 1974) such sums 
as the Secretary deems necessary on account of additional adminis- 
trative expenses resulting from the enactment. of the provisions of sub- 
section (a). " 
SEC. 1033. REPORTS BY ACTUARIES. 

(a) REPCRTS m. ACTcARIES. — Subpart E of part III of subchapter 
A of chapter 61 (relating to registration of and information concern- 
ing pension, etc. , plans) as added by section 1031(a) of this Act, is 
amended by adding at the end thereof the following new section: 
"SEC. 6059. PERIODIC REPORT OF ACTUARY. 

"(a) GENERAL RI&LE. '1'he actuarial report described in subsection 
(b) shall be filed by the plan administrator (as defined in section 
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&'4(g) of each defined benefit plan to which section 419 applies, for 
the first plan year for which section 41o applies to the plan and for 
each tliird p]iiii year thereafter (or more frequently if the Secretary 
or his delegate determines that more frequent reports are necessary). 

(b) Ac'I'UARIAL REI'oRT. — The actuarial repoi t of a plan required 
by subsection (a) shall be prepared and signed by an eni ol]ed actuary 
(&vithi» the Inca»i»g of section 7701(a) (85) ) and s]iall coiitai»— 

"(1) a desciiption of the funding method an(1 actuarial 
assumptions used to determine costs under the plan, 

"(2) a certihcation of the co»tribution necessaiy to reduce the 
accumulated funding deficiency (as define&1 in section 412(a) ) 
to zero, 

(3) a statelllent 
"(A) that to the best of his know]edge the ie»ort is com- 

plete a»&l accurate, and 
"(I]) tlie requirements of sectioii 412(c) (relating to rea- 

so»able actuarial assumptions) have beeii co»I»lied I~. it]i, 
"(4) siich otliei information as may be necessary to fully and 

fair]y disclose tlie actuarial position of the p]an, and 
"(5) sue]i otlier information regarding the»]ail;Is the Secre- 

tary or his delegate may by regulations require. 
"(c) TI~IE AND MANNER oF FILING. Tlie act»alia] report and 

statement required by this section shall be filed at the time and in the 
manner provided by regulations prescribed by the Secretary or his 
delegate. 

"(d) CROSS REFERENCE. — 
"For coordination between the Department of the Treasury and the 

Department of Labor with respect to the report required to be filed 
under this section, see section 3004 of title III of the Employee Retire- 
ment Income Security Act of 1974. ". 

(b) AssEssABLE PENALTIEs. — Subchapter B of chapter C&8 (relatin« 
to assessab]e penalties) is amended by adding at tlie end thereof the 
following new section: 
"SEC. 6692. FAILURE TO FILE ACTUARIAL REPORT. 

"The plan administrator (as defined in section 414(g) ) of each 
defined benefit plan to which section 412 applies who fails to fi]e the 
report, required by section 0059 at the time and in the manner required 
by section 6059, shall pay a penalty of $1, 000 for each such failure 
unless it, is shoivn that such failure, is due to ieasonal&le cause. " 

(c) CCNsoI. II) KTIGN oF AcTUARIAL RFPCRTs. — The Secretary of the 
Treasury and the Secretary of Labor sha]1 take suc]i steps as may be 
necessary to assure coordination to the maxinium extent feasible 
between the actuarial reports required by section 0059 of the Internal 
Revenue Code of 1954 and by section 108 (d) of title I of the Employee 
retirement Income Security Act of 1974. 

(d) CI FRIOAL AMFNDMFNT. — The table of sections for subchapter 
B of chapter 68 is amended by adding at tile eiid thereof the following 
new item: 

"Sec. 6602. Failure to file actuarial report. ". 
SEC. 1034. EFFECTIVE DATES. 

This part shall take eRect upon the date of the enactment of t]iis 
A. ct; except that— 

(1) the requirements of section 605I9 of tlie Internal Revenue 
( ode of 1954 shall apply only with respect to plan &ears to w]lich 
part I of this title applies, 

(2) the requirements of section 0057 of such Code shall apply 
only with respect to plan years beginning after December, ']I, 197, "I, 
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(8) the requirements of section 6058(a) of such Code shall 

apply only with respect to plan years beginning after the date of 
the enactment of this Act, and 

(4) the amendments made by section 10M shall take effect on 

Jailua I y 1 i 1978 

PART 4 — DECLARATORY JUDGMENTS RELATING TO 

QUALIFICATION OF CERTAIN RETIREMENT PLANS 

SEC. 104L TAX COURT PROCEDURE. 

(a) IN GENERAL. — Subchapter C of chapter 76 (relating to the Tax 
Court, is amended by adding at the end thereof the following new 

part: 

"PART IV — DECLARATORY JUDGMENTS RELATING TO 

QUALIFICATION OF CERTAIN RETIREMENT PLANS 

"Sec. 7476. Declaratory judgments. 

"SEC. 7476. DECLARATORY JUDGMENTS. 
"(a) CREAxxoN oF REMznx. — In a case of actual controversy 

involving— 
"(1) a determination by the Secretary or his delegate with 

respect to the initial qualification or continuing qualification of a 
retirement plan under subchapter D of chapter 1, or 

"(2) a failure by the Secretary or his delegate to Inake a deter- 
mination with respect to— 

"(A) such initial qualification, or 
"(B) such continuing qualification if the controversy arises 

from a plan amendment or plan termination, 
upon the filing of an appropriate pleading& the United States Tax 
Court may make a declaration with respect to such initial quali- 
fication or continuing qualification. Any such declaration shall 
have the force and. efi'ect of a decision of the Tax Coux. t, and shall 
be reviewable as such. 

"(b) LIMIIavxoNs. — 
"(1) Pzrxx'IoNEIt. — A pleading may be filed under this section 

only by a petitioner who is the eniploycr, the plan administrator, 
an employee who has qualified under regulations prescribed by the 
Secretary or his delegate as an interes~ted party for purposes of 
pursuing administrative remedies within the Internal Revenue 
Service, or the Pension Benefit Guaranty Corpoi ation. 

"(2) NoxxcE. — For purposes of this section, the filing of a plead- 
ing by any petitioner may be held by the Tax Cour t to be prema- 
turei unless the petitioner establishes to the satisfaction of tlie court 
that he has complied with the requirements prescribed by regula- 
tions of the Secretary or his delegate with respect to notice to 
other interested par. . ties of tlie filing of tlie request for a deterxni- 
nation referred to in subsection (a) . 

"(8) ExHAI~sTION OF ADMINISTRATIVE REMznlzs. — The Tax 
Court shall not issue a declaratory judgment or decree under this 
section in any proceeding unless it determines that the petitioner 
has exhausted administrative remedies available to him withi» the 
Internal Revenue Service. A. petitioner shall not be deemed to 
have exhausted his administrative remedies with respect to a 
failure by the Secretary or his delegate to make a determinatio» 
with respect to initial qualification or continuin!I qiialification of 
a, retirement plan before the expiration of 270 days after the 
request for such determination was made. 
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"(4) PrAN PUT rNTo EFFEO'r. — Xo proceeding may be main- 
tained under this sect"on unless the plan (and, in the case. of a, co»- 
troi ersy involving the conti»uing qualification of the plan because 
of an amendment to the plan, the arnendriient) with respect to 
which a decision of the Tax Ciourt is souglit has been put into 
effect before the filing of the pleading. A phiii or amendment shall 
not be treated as not being iri vtfect merely beca. use u»der tlie plan 
the funds contribu'ted to the plaii may be refunded if the plan 
(or the pl in as so amended) is found to be not qualified. 

"(5) TnrE FoR SRrvurNO ccrrov. — If the Secretary orhis 
delegate sends by certifie or registered r»ail notice of his deter. — 

mination with respect to the qualification of the plan to the per- 
sons referred to in paragraph (1) (or, in the case of employees 
referred to in paragraph (1), to any i»dividual designate;d un(lvr 
regula'tio»s piescribed by the Secretary or his &lvlegate as a rvpr&. — 

se»tative of such e»iployee), no proceeding may be initiated un&ler 
this section by any per&on unless the pleading is filvd before tlie 
ninety-first day after the day after such notice is mailed to siic'i 
person (or to his dvsig»ated representative, ir. the case of an 
employee) . 

"(c) CoaIMIssroNERs. — -The & hivf jucl v. of the Tax Court, may assign 
1&rocvv&lin!&s un&ler this section to be heard by the. cominissioners of the 
«nurt. a»d the court may authoi ize a commissioner to make the deci- 
sion of the co&&it with respect to such proceeding, subject to such condi- 
tions and review as the court may by rule provide. 

"(d) RE&r&&E&rFNT PLAN. — For purposes of this section, the term 
'& 

& ti&v»&vnt plan' mvaiis— 
"(1) a pension, profit-sharing, or stock bonus plan described 

in section 401(a) or a trust whicli is part of such a pla», 
"(2) a» annuity plan described in sv&. tion 40, ')(a), or 
"(8) a bond pui chase plan described in section 405(a). 

"(e. ) CROSS RKYKRENc&E. — 
"For provisions concerning intervention by Pension Benefit Guaranty 

Corporation and Secretary of Labor in actions brought under this section 
and right of Pension Benefit Guaranty Corporation to bring action, see 
section 3001(c) of subtitle A of title III of the Einployec Retirement 
Income Security Act of 1974. " 

(b) TE('i&N1&'Ar, . (ND CON YOR'. &(&X(i Aal g&&». 'rl;N'rs. — 
(1) I&EF, ioR FrrrNO FETiTioN. — Section 7451 (reit&ting to fee 

fvr filing petition) is amc»decl by striki»«out "(lvficiei«. y" and 
insvi ting in li& u tlier(of "deficiency or for a~&leclaratory judg(Rent 
&r»d&'r' 1&a&'t I &I of tllls srlbcll ill&ter& . 

(2) E)~TF, (&F DEoisioN. — Se&tion 7450(c) (rvlatiiig to date of 
de«ision) is a&nenclv(1 by inseiting before the E&ei'iod a~t thv en&1 of 
the first, sentence the following: "or, in thc casv of a &1& «1;ir;it&&iy 
ju&lg»&v»t procevdi»&' u»dvr 1&ail IV of this subchapter, tl&c date 
of tli& (o i&1 

's on1vr viit(i i»«the decision". 
(3) VENUE i'OR AFPFAI, OI' DEOIS1ON. — 

(A) Section 7482(b) (1) (rv'lating to venue) is amended by 
striking out, the perio&1 at, the encl of subpar'agraE&h (8) an(i 
i»sv. ti»g in lieu thvreof ", or" andby inserting after sul&pa& a- 
gi;il&h (El) the following nvw subpara«rapli: 

"(C) in the case of a person seeki»g a declaratory decision 
unclvr section 7471&, the. 1&rincil&al place of business, or priii- 
& ipal Ofhce or ag& ncy of t. he employer. " 

(EI) Se«tion 748'&(b) (1) is further ameiided- 
(i) by striking out, "neither subparagraph (A) nor 

(EI) applies" an(i i»svrting in lieu thvreof "subpaia, - 

«raph (A), (8), and (C) do not apply"; and 
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(ii) by inserting before the period at the end of the 
last sentence thereof the following: "or as of the time 
the petition seeking a declaratory decision under section 
7476 was filed with the Tax Court". 

(c) CI. rRIcAL AMKNDMKNT. — The table of parts for subchapter C of 
chapter 76 (relating to the Tax Court) is amended by adding at the 
end thereof the following new item: 

"PAar IV, Declaratory judgn&cuts relating to qualification of certain retire- 
ment plans. ". 

(d) EFFEcTIVE DATE. — The amc ndments made by tl&is sc, etio» shall 
apply tn pleaclings filed more than 1 year after the date of the enact- 
ment of this Act. 

PART 5 — INTERNAL REVENUE SERVICE 

SEC. &051. ESTABLISHMENT OF OFFICE. 
(a) IN GENERAL. — Section 7809 (relating to Commissioner of Inter- 

nal Revenue) is amendecl to read as follows: 
"SEC. 7802. COMMISSIONER OF INTERNAL REVENUE; ASSISTANT COM- 

MISSIONER (EMPLOYEE PLANS AND EXEMPT ORGANI- 
ZATIONS). 

"(a) C»»I»IISSIONKR OF INTKRNAI REVKNI&E. — There shall be in the 
Departn&ent, of the Treasury a Commissioner of Internal Revenue, 
&vhn sha11 be appointed by the President, by and with the advice and 
consent of the Senate. The Commissioner of Internal Revenue shall 
have such duties and powers as may be prescribed by the Secretary. 

"(b) ASSISTANT COSIMISSIOVKR FOR EMPIOYKK P&. ANS AND EXEMPT 
OROAN&zarloNs. — There is established within the Internal Revenue 
Service an OAiee to be known as tl&e '0%ce of Fmployee Plans and 
Exempt, 0&ganizatinns' to be under the supervision and di&ection nf an 
Assistant ('o&nmissioner of Internal Revenue. As head of the Office, 
tl&e Assista»t, Commissioner shall be responsible for carrying out such 
functions as thc' Secretary or his delegate may presrribe with~respect to 
orga»izatin»s exempt, from tax under section, &01(a) and with respect 
to plans to which part I of subchapter D of chapter 1 applies 
(and &vitl» espect to organizations designed to be exempt under such 
section and plans designed to be plans to which such part applies). " 

(b) SAI. ARIKS. — 
(1) AsslsTANT rn»IMlssloNKR. — Section 5109 of tit1e 5, United 

States Cnde. , is amended by adding at the encl thereof the follow- 
ing new subsection: 

"(c) The position held by the employee appointed uncler section 
7802(b) of the Internal Revenue Code of 1054 is classified at CIS — 18, 
and is in addition to the nulnber of positions authorizecl by section 
5108(a) nf this title. " 

(2) CLAsslFlcATIov oF Pos&TICNs AT cs — 16 AND 17. — Sect&on 
5108 nf. title 5, 1. nited States Code, is»mended by adcling at the 
encl thereof the fnllolving new subsection: 

"(e) In a&Mition tn the number of positIons authorized by subsec- 
tion (a, ), the Commissioner of Internal Revenue is authorized, without 
regarcl to any other provision of this sectinn. to place a total of 90 
positions in the Internal Revenue Service in GS — 16 and 17. ". 

(c) CI ERIcAL AMEND&&IKvTs. — The item relating to section 7802 in 
the table of sextions for subchapter A ot chapter 80 is amended to read 
as follows: 

"See. 7S02. Commissioner of Internal Revem&e; Assist;&nt Commissioner 
1Emplnyee Plans and F&. xe&npt C&rganizations). ' 

(d) EFFKOTIvE DATE. — The amendments &nude by tl&is section shall 
take eA'eet on the 00th day after the date of the enactment of this Act. 
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SEC. 1052. AUTHORIZATION OF APPROPRIATIONS. 
There is authorized to be appropriated to the Department of the 

Treasury for the purpose of carrying out all functions of the Once of 
Employee Plans and Exempt Organizations for each fiscal year 
beginning after June 30, 1974, an amount equal to the sum of— 

(1) so much of the collections from the taxes imposed under 
section 4940 of such Code (relating to excise tax based on invest- 
ment income) as would have been collected if the rate of tax under 
such section was 2 percent during the second preceding fiscal year, 
and 

(2) the greater of— 
(A) an amount equal to the amount described in para- 

graph (1), or 
(B) $30)000&000. 

Subtitle 8 — Other Amendments to the Internal 
Revenue Code Relating to Retirement Plans 

SEC. 200L CONTRIBUTIONS ON BEHALF OF SELF-EMPLOYED INDI- 
VIDUALS AND SHAREHOLDER-EMPLOYEES. 

(a) INCI'EASE IN MAXIMUM AMOUNT DEDUCTIBLE FOR SEL'F- 
EMPLOYED INDIVIDUALS. — 

(1) Paragraph (1) of section 404(e) (relating to special limi- 
tations for self-employed individuals) is amended— 

(A) by striking out "$2&500& or 10 percent' and inserting 
in lieu thereof "$7, 500, or 15 percent", and 

(B) by striking out "subject to the provisions of para- 
graph (2)" and inserting in lieu thereof "subject to para- 
graphs (2) and (4)". 

(2) Paragraph (2) (A) of section 404(e) is amended by strik- 
ing out "shall not exceed $2, 500, or 10 percent" and inserting in 
lieu thereof "shall (subject to paragraph (4) ) not exceed $7, 500, 
or 15 percent". 

(3) Section 404(e) is amended by adding at the end thereof 
the following new paragraph: 

(4) IiIMITATIONS CANNOT BE LowER THAN $700 OR 100 PERCENT 
oF EAPNED INcoME. — The limitations under paragraphs (1) and 
(2) (A) for any employee shall not, be less than the lesser of— 

"(A) $750, or 
"(B) 100 percent of the earned income derived by such 

employee from the trades or businesses taken into account for 
purposes of paragraph (1) or (2) (A) as the case may be. ". 

(b) INCRFMSE IN MAXIMUM AMOI, N T DEDUCTIBLE FOR SHARE- 
IIOLDER-EMPLOYEES. — Paragraph (1) of section 1379(b) (relating to 
taxability of shareholder-employees) is amended— 

(1) by striking out "10 percent" in subparagraph (A) and 
inserting in lieu thereof "15 percent", and 

(2) b~y striking out "$2&500" in subparagraph (B) and inserting 
in lien thereof "$7, 500". 

(c) ONI. Y EIlisT $100, 000 of ANNUAL CoMPENsATIoN To BE TAKEN 
INTo AccoUNT. — Subsection (a) of section 401 (relating to require- 
ments for qualification) is amended by inserting after paragraph (16) 
the following new paragraph: 

"(17) In the case of a plan which provides contributions or 
benefits for employees some or all of whom are employees within 
the meaning of subsection (c) (1), or are shareholder-employees 
within the meaning of section 1879 (d), only if the annual compen- 
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sation of each employee tal. en into account under the plan does 
not exceed the first $100, 000 of such corripensation. " 

(d) DEFINED BENEI'IT PLANS I'OR SEII'-EMPLOYED INDIVIDUALS. — 
(1) Subseci, ion (a) of section 401 is amended by inserting after 

paragraph (17) the following new paragraph: 
"(18) In the case of a trust which is part of a plan providing a 

defiiied benefit for employees some or all of whom are employees 
within the rrieaning of subsection (c) (1), or are shareholder- 
employees within the meaning of section 1879(d), only if such 
plan satisfies the requirements of subsection (j). " 

(2) Section. 401 (relating to qualified pension, profit-sharing, 
;Hid stoclr bonus plans) is amended by redesignating subsection 
(j) as subsection (k) and by inserting after subsection (i) the 
lolloivingr new subsection: 

"(j) DEFINI:D BENEI'IT PLANs PRovIDING BENEFITs FoR SELF- 
EMPI. OYKD INDIVIDUALS AND SHAREHOLDER-EMPLOYEES. — 

"(1) IN GL'NERAL. — A defined benefit plan satisfies the require- 
ments of this subsection only if the basic benefit accruing under 
the plan for each plan year of participation by an employee within 
the»ieani»«of subsection (c) (1) (oi a shareholder-employee) is 
permissible under re«ulations prescribed by the Secretary or his 
delcgrate uiidei this subsection to insure that there will be reason- 
able comparability (assuming level funding) between the maxi- 
mum retirement benefits which may be provided with favorable 
tax treatment under this title for such employees under— 

"(A) defined contribution plans, 
"(B) define benefit plans, and 
"(C) a combination of defined contribution plans and 

defined benefit plans. 
"(2) GUIDELINES I'OR REGULATIONS. — The regulations pre- 

scribed under this subsection shall provide that a plan does not 
satisfy tlie requii ements of this subsection if, under the plan, the 
basic benefit of any employee within the meaning of subsection 
(c) (1) (or a shareholder-employee) may exceed the sum of the 
products for each pla» year of participation of— 

"(A) his annual compensation (not in excess of $50, 000) 
for such year, and 

"(B) the applicable percentage determined under para- 
graph (3). 

(~8) Ai'PI. IOA15LE I'FRCENTAGK. — 
"(A) TAnr. E. — For purposes of paragraph (2), the appli- 

cable percentage for any individual for any plan year shall 
be based on the percentage shown on the following table 
opposite his age ivlicn his~crrrrerrt period of participation in 
the plan began. 

Applicable "Age ivhen participation began: percentage 
30 or less 6. 5 

5. 4 
4 0 4 4 
45 3. 6 
50 0 

2. 5 
60 or over 2. 0 
"(B) ADDI TioNAr. REQUll'EMKNTs. — The regulations pre- 

scribed under this subsection shall include provisions- "(i) for applicable percentages for ages between any 
two ages shown on the table, 

"(ii) f' or adjusting the applicable percentages in the 
case, of plans providin«benefits other than a basic benefit, 
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"(iii) that any increase in the rate of accrual, and any 
increase in the compensation base which may be taken 
into account, shall, with respect only to such increase, 
begin a new period of participation in the plan, and 

"(iv) when appropriate, in the case of periods begin- 
ning after I)ecember 31, 1977, for adjustments in the 
applicable percentages b~ased on changes in prevailing 
interest, and mortality rates occurring after 1973. 

' (4) CFRTAIN coNTRIBI&TIoNs ANr) BENEFITs MAY NGT BE 
TAKEN INTo AccoUN'i. — A defined benefit plan which provides 
contributions or benefits for owner-emphiyees does not satisfy 
the requirements of this subsection unless such plan meets the 
requirements of subsection (a) (4) ivithout taking into account 
contributions or benefits under chapter 2 (relat. ing to tax on self- 
employrnent income). chapter 21 (relating to Federal Insurance 
( ontributions Act), title II of the Social Security Act, or any 
other Federal or State law. 

'(5) DEFINITIGNs. — For purposes of this subsection— 
"(A) Basic BENEFiT. — The tenn 'basic benefit' means a 

benefit in the form of a straight life annuity commencing at 
the later of- 

"(i) age 65, or 
"(ii) the day 5 vears after the day the participant, 's 

current period of participation began 
under a plan which provides no ancillary benefits and to 
which employees do not contribute. 

"(B) SHAREEIOLDFR-EMPLOYEE. — The term Shareholder- 
employee' has the same meaning as when used in section 1879(d). 

"(C) CQMPENsATIoN. — The term 'compensation' means- 
"(i) in the case of an employee within the meaning of sub- 

section (c) (1), the earned income of such individual, or 
"(ii) in the case of a shareholder-employee, the compensa- 

tion received or accrued by the individual from the electing 
sni all business corporation, 

"(6) SPECIAL RUr Es. — Section 404 (e) (relating to special limita- 
tions for self-employed individuals) and section 1379 (b) (relating 
to taxability of shareholder-employee beneficiaries) do not apply 
to a trust to which this subsection applies. ". 

(e) REPEAL OF EXISTING TAX TREATMENT OF EXCESS CONTRI- 
Bi TIONS. — 

(1) The last sentence of section 401(d) (5) is amended tn read 
as follows: "Subparagraphs (A) and (B) do not apply to contri- 
butions described in subsection (e) . " 

(2 Paragraph (8) of section 401(d) is repealed. 
(3 Subsection (e) of section 401 is amended to read as follows: 

"(e) oN TRIBUTIoNS FOR PREMIUMS ON ANNUITY) ETC 
~ 

CON- 
TRAcTs. — A contribution by the employer on behalf of an owner- 
employee is described in this subsection if— 

"(1) under the plan such contribution is ieriuired to be applied 
(directly or through a trustee) to pay prmniums or other consid- 
eration for one or more annuity, endowment, or life insurance 
contracts on the life of such owner-employee issued under the 
plan, 

"(2) the amount of such contribution exceeds the amount 
deductible under section 404 with respect to contributions made 
by the employer on behalf of such owner-einployee under the 
plan, and 

"(3) the amount of such contribution does not exceed the aver- 
age of the amounts which were deductible under section 404 with 
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respect to contributions made by the employer on behalf of such 
owner-employee under the plan (or which would have been 
deductible if such section had been in effect) for the first three 
taxable years (A) preceding the year in which the last such 
annuity, endowment, or life insurance contract was issued under 
the plan, and (B) in which such owner-employee derived earned 
income from the trade or business with respect to which the plan 
is established, or for so many of such taxable years as such owner- 
employee was engaged in such trade or business and derived 
earned income therefrom. 

In the case of any individual on whose behalf contributions described 
in paragraph (1) ar, made under more than one plan as an owner- 
employee during any taxable year, the preceding sentence does not 
apply if the amount of such contributions under all such plans for all 
such years exceeds $7, 500. Any contribution which is described in this 
subsection shall, for purposes of section 4972(b), be taken into 
account as a contribution made by such owner-employee as an 
employee to the extent that the amount of such contribution is not 
deductible under section 404 for the taxab!e year, but only for the 
purpose of applying section 4979(b) to other contributions made by 
such owner-employee as an employee. " 

(4) Clause (ii) of section 401(a) (10) (A. ) is amended by strik- 
ing out "subsection (e) (8) (A)" and inserting in lieu thereof 
"subsection (e) ". 

(5) Subparagraph (A) of section D(m) (5) (A) is amended— 
(A. ) by inserting "and. " at the end of clause (i), 
(B) by striking out the comma at the end of clause (ii) 

and the word "and" following that comma, and inserting in 
lieu thereof a period, and 

(C) bystrikingoutclause (iii). 
( f ) TAx ON Fixczss CONTRIBUTIONS. — 

(1) Chapter 48 (relating to qualified pension, etc. , plans) is 
amended by inserting after section 4971 the following new section: 

"SEC. 4972. TAX ON EXCESS CONTRIBUTIONS FOR SELF-EMPLOYED 
INDIVIDUALS. 

"(a) TAx IMposzn. — In the case of a plan which pr ovides contribu- 
tions or benefits for employees some or all of Ivhom are employees 
within the meaning of section 401(c) (1), there is imposed, for each 
taxable year of the employer who maintains such plan, a tax in an 
amount equal to 6 percent of the amount, of the excess contributions 
under the plan (deterI»incd as of the close of the taxable year). The tax imposed by this subsection shall be paid by the employer who main- 
ta, ins the plan. This section applies only to plans which include a trust described in section 401(a), which are described in section 408(a), or which are described in section 405 (a). 

(b) Fixozss CONTRIBUTIONS. — 
c'(]5 I "( ) IN oENERAr. . — For purposes of this section, the term 'excess contributions' means the sum of the amounts (if any) determined under paragraphs (2), (3), and (4), reduced by the sum of the correcting distributions (as defined in paragraph (5) ) made in a!! prior taxable years beginning after December 31, 1975. For pur- poses of this subsection the amount of any contribution which is allocable (deternIined under regulations prescribed by the Secre- tary or his delegate) to the purchase of life, accident, health. or other insurance shall not be taken into account. Rrg' ( ) CONTRIUTIoNS Br owNER-mar. ovzzs. — The amount deter- mined under this paragraph, in the case of a plan which provides contributions or benefits for employees some or all of whom are 
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owner-employees (withm the mean!ng of section 401(c) (3) ), is 
the sum of— 

"(A) theexcess (if any) of 
"(i) the amount contributed under the plan by each 

owner-erriployee (as an employee) for the taxable year, 
over 

"(ii) the amount permitted to be contributed by eaCh 
owner-employee (as an employee) for such year, and 

"(B) the amount determined under this paragraph for the 
preceding taxable year of the e!uployer, 

reduced by the excess (if any) of the amount described in sub- 
paragraph (A. ) (ii) over the amount described in subparagraph 
(A) (I). 

"(3) DEFINED BENEFIT pLANs. — The amount determined under 
this paragraph, in the case of a defined benefit plan, is the 
amount contributed under thc plan by the employer du!ing the 
taxable year or any prior taxable year beginning after Decem- 
ber 31, 1975, if— 

"(A) as of the close of the taxable year, the full funding 
limitation of the plan (determined under section 412(c) (7) ) 
is zero, and 

"(8) such amount has not been deductible for the taxable 
year or any prior taxable year. 

"(4) DEFINED coNTR!svT!oN pI. ANs. — The amount determined 
under this paragraph, in the case of a plan other than a defined 
benefit plan, is the portion of the amounts contributed under the 
plan by the employer during the taxable year and each prior 
taxable year beginning after December 31, 1975, which has not 
been deductible for the taxable year or any prior taxable year. 

"(5) CGRRKCTING DisTR!RvT!oN. — For purposes of this subsec- 
tion the tern! 'correcting distributio»' »!ea»s— 

"(A) in the case of a contribution made by an owner- 
employee as an employee, regardless of the type of plan, the 
amount determined under paragraph (2) distributed to tl!e 
owner-employee who contributeil such amount, , "(8) in the case of a defined benefit plan, the amount 
determined under paragraph (3) which is distributed from 
the plan to the employer, anil 

"(C) in the case of a defined contribution plan, the amount 
determined under paragraph (4) which is distributed from 
the plan to the employer or to the employee to the account of 
whom the amount described was contributed. 

"(c) AMOVNT PERMITTED To BF. CONTRIBVTFD Rv OwNER- 
EMp!A1TEE. — For purposes of subsection (b) (2), the amount permitted 
to be contributed under a plan by a» owner-employee (as m! 
employee) for any taxable year is the smallest of the following: 

"(1) @ 500 
"(2) 10 percent of the earned income (as defined in section 

401(c) (2) ) for such taxable year rlerived by such owner- 
employee from the trade or business with respect, to which the 
plan is established, or 

"(3) the amount of the contribution which would be contrib- 
uted by the owner-employee (as an employee) if such contribution 
were made at the. rate of contributions permitted to be made by 
employees other than owner-employees. 

In any case. in which there are no employees other than owner- 
employees, the amount determined urider the preceding sentence shall 
be zero. 
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(d) CROSS REFERENCE. — 
"For djsa0owance of deduction for taxes paid under this section, see 

section 275. ". 
(2) CLERIGAL AMENDMEN T. — The table of sections for chapter 48 

is amended by inserting after the item relating to section 4971 
the following new item: 
"Sec. 4972. Tax on excess contributions for self-ernploved individuals. ". 

(g) PREMATURE DISTRIIIUTIONS TO OWNER-EMPLOYEES. — 
(1) IN GENERAL. — Subparagraph (8) of section 72(ru) (5) 

(relating to penalties applicable to certain amounts received by 
owner-employees) is amended to read as follows: 

"(8) If a person receives an amount to which this para- 
graph applies, his tax under this chapter for the taxable year 
in which such amount, is received shall be increased by an 
amount equal to 10 percent of thc portioli of the amount so 
received which is includible in his gross income for such tax- 
able year. " 

(2) CONFORMING AMENDMENTS. — 
(A) Subparagraphs (C), (D), and (E) of section 72(m) 

(5) are repealed. 
(8) The second sentence of section 46(a) (6) and the sec- 

ond sentence of section 50A(a) (3). as each is amended by 
section 2005 (c) (4) of this Act, are each amended by inserting 
after "tax preferences), " the following: "section 72(m) (5) 
(8) (relating to 10 percent tax on premature distributions 
to owner-employees), ". 

(C) The third sentence of section 901(a), as amended by 
section 2005(c) (5) of this Act, is amended by striking out 
"tax preferences), " and inserting in lieu thereof "tax prefer- 
ences), against the tax imposed for the taxable year under 
section 72(m) (5) (8) (relating to 10 percent tax on prema- 
ture distributions to owner-employees), ". 

(D) Subparagraph (A) of section 56(a) (2) and para- 
graph (1) of section 56(c), as each is amended by section 
2005(c) (7) of this Act, are each amended by striking out 
"402(e)" and inserting in lieu thereof "72(m) (5) (8), 402 
(e) o 

(E) Section 404(a) (2) is emended by stn7ct'ny out "(16)" 
and inserting in lieu thereof "(16), (17), (18) ". 

(F) Clause (ii) of section 404(a) (9) (8) is amended to 
read as follows: 

"(ii) without regard to the second sentence of para- 
graph (8); and". 

(h) WITIIDRA% Al OF EMPLOYEE CON TRIBLvrroNS OF OWNER- 
EMPLOYEES. — 

(1) Section 401(d) (4) (8) (relating to additional require- 
ments for qualification of trusts and plans benefiting owner- 
employees) is amended by inserting "in excess of contributions 
made by an owner-employee as an employee" after "benefits". 

(2) Paragraph (1) of section 72(m) (relating to certain 
amounts received before annuity starting date) is repealed. 

(8), Section 72(m) (5) (A) (i) is amended by striking out 
"(whether or not paid by him)" and inserting in lieu thereof. the 
following: "(other than contributions made by him as an owner- 
employee) ". 

(1) FrFFECTIVE DATES. — 
(1) The amendments made by subsections (a) and (b) apply to taxable years beginning after December 61, 1973. 
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(9) The amendments made by subsection (c) apply to— 
(A) taxable years beginning after December 31, 1975, and 

(B) any other taxable years beginning after December 31, 
1973, for which contributions were made under the plan in 
excess of the amounts permitted to be made under sections 
404(e) and 1379(b) as in e8ect on the day before the date of 
the enactment of this Act. 

(3) The amendments made by subsection (d) apply to taxable 
years beginning after December 31, 1975. 

(4) The amendments inade by subsections (e) and (f) apply 
to contributions made in taxable years beginning after Decem- 
ber 31, 1975 

(5) The amendments made by subsection (g) apply to distribu- 
tions made in taxable years beginning after December 31, 1975. 

(6) The amendments made by subsection ('h) apply to taxable 
years ending after the date of enactment of this Act. 

SEC. 2002. DEDUCTION FOR RETIREMENT SAVINGS. 

(a) ALLOWANCE OF DEDUCTION. — 
(1) IN GEvERAL. — Part VII of subchapter B of chapter 1 (relat- 

ing to additional itemized deductions for individuals) is amended 
by redesignating section 219 as o90 and by inserting after section 
218 the following new section: 

"SEC 219. RETIREMENT SAVINGS. 
"(ia) DEDUOTIQN AILowED. — In the case of an individual, there is 

allowed as a deduction amounts paid in cash during the ttaxable year 
by or on behalf of such individual for his benefit— 

"(1) to an individual retirement account described in section 
408 (a), 

"(9) for an individual retirement annuity described in section 
408(b), or 

"(3) for a retireinent bond described in section 409 (but only 
if the bond is not redeemed within 12 months of the date of its 
issuance) . 

For purposes of this title, any amount paid by an employer to such a 
retirement account or for such a retirement annuity or retirement 
bond constitutes payment of compensation to the employee (other 
than a self-employed individu'al who is an employee within the mean- 
ing of section 401(c) (1) includible in his gross income, whether or 
not a deduction for such payment is allowable under this section to 
the employee after the application of subsection (b) . 

"(b) LLMiT, ~Trovs ANn REsTiuCTiONs. — 
"(1) MAXIMUM DEDUGTIQN. — The amount allowable as a deduc- 

tion under subsection (a) to an individual for any taxable year 
may not exceed an amount equal to 15 percent of the compensa- 
tion includible in his gross income for such taxable year, or $1, 500, 
whichever is less, 

"(o) CovEREo Rv CERTAiN oTHER FLANs. — No deduction is 
allowed under subsection (a) for an individual for the taxable 
year if for any part of such year— 

"(A) he was an active participant in- 
"(i) a plan described in section 401(a) which includes 

a trust exempt from tax under section 501(a), 
"(ii) an annuity plan described in section 403(a), 
"(iii) a qualified bond purchase plan described in sec- 

tion 405(a), or 
"(iv) a plan established for its employees by the 

United States, by a State or political division thereof, or 
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by an agency or instrumentality of nny of thc foregoi»g, 
or 

"(B) amounts were contributed by his employer for an 
annuity contract described in section 408 (b) (whether or not 
his rights in such contract are nonforfeitable). 

"(6) CoN'iRIBUTIONS AI'ITR AGE 705. — No deduction is allowed 

under subsection (a) with respect to nny payment described in 
subsection (a) which is made during the taxable year of nn indi- 
vidual who has attained age &0% before the close &f such taxable 
yen, r. 

"(4) REcoNTRIFUTED AMCUNTS. — intro deduction is allowed under 
this section with r&. spect to a rollover contribution described in 

section 40o(n) (5) i 403(n) (4) i 408(d) (3) i ol 409(b) (i) (C). 
( 5) AMOUNTS COVTRIR UTED UNDER FX Dow MENT Co;VTRACT. — 

In the case of an endov& ment contract described in section 408 (b), 
no deduction is allowed under subsectior. (a) for that portion of 
the amounts paid under the contract for the taxable year prop- 
erly allocable, under regulations prescribed by the Secretary or 
his delegate, to the cost of life insurance, 

"(c) 1)KFINITIONS AND SPFCIAL RULES. — 
"(1) CDMPKNsATloN. — For purposes of this section, the term 

'coDIpensation' includes earned income ns defined lln section 
401(c) (o). "(. ) MARRIED INDIVIDUALs. — The maximum deduction under 
subsection (b) (1) shall be computed separately for each indi- 
vidual, and this section shall be;lpplied without regnrd to aliy 
community property laws. ". 

(9) DKDU&:TION ALLOwED I;V ARRA'INQ AT ADJUSTED GROSS 
IN&'oME. — Section 69 (defining adjusteR gross income) is amended 
by inserting after paragraph (9) the following new paragraph: 

"(10) RKTIREMrxT sxvINGs. — The deduction allowed bv sec- 
tion 919 (relating to deduction of certain retirement savings). ". 

(b) IxnlvlDUAI. RFTIRKMFNT AccoUN Ts. — Subpart, A of pnrt I of 
subchapter D of chapter 1 (relatirig to retirement plans) is amended 
by adding at the end thereof the following new section: 
"SEC. 40s. INDIVIDUAL RETIREMENT ACCOUNTS. 

"(a) INDrvIDUAL RETIREMENT AccoUNT. — For purposes of this 
section, the terr» 'individual retirement account, ' mea»s n trust creat& d 
or organized in the United States for the exclusive benefit nf an indi- 
vidual or his beneficiaries. but only if the written governing instru- 
ment creating the trust meets the following requirements: "(1) Except in the case of a rollover contribution describe&1 

in subsection (d) (8) in section 409(a) (5), 408(a) (4), or 409 
(b) (6) (C), no contribution will be accepted unless it is in cash, 
and contributions will not, be accepted for the taxable year in 
excess of 41, 500 on behal f of any individual. 

"(9) The trustee is n bank (ns defined in section 401(d) (1)) 
or such other person who demonstrates to the satisfaction of the 
Secretarv or his delegate that, the nlanner in which s»ch other 
person will administer the trust, will be consistent with the 
requirements of this section. 

"(8) Xo part, of the trust funds will be invested in life insurance 
contracts. 

"(4) The interest of an individual in the balance in his account 
is nonforfeitable. 

"(5) The assets of the tr7»st wi11 Dot be conlmingled with other 
property except in a common trust fund or common investment 
f und. 
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"(6) The entire interest of an individual for whose benefit the 
trust is maintained will be distributed to him not later than 
the close of. his taxable year in which he attains age 70I/z, or 
will be distributed, commencing before the close of such taxable 
year, in accordance with regulations prescribed by the Secre- 
tary or his delegate, over— 

"(A. ) the life of such individual or the lives of such indi- 
vidual and his spouse, or 

"(8) a period not extending beyond the life expectancy of 
such individual or the life expectancy of such individual 
and his spouse. 

'(7) If an individual for whose benefit the trust is maintained 
clies before his entire interest has been distributed to him, or if 
distribution has been commenced as provided in paragraph (6) 
to his surviving spouse and such surviving spouse dies before 
the entire interest has been distributed to such spouse, the entire 
interest (or the remaining part of such interest if distribution 
thereof has commenced) will, within 5 years after his death 
(or the death of the surviving spouse), be distributed, or applied 
to the purchase of an immediate annuity for his beneficiary or 
beneficiaries (or the beneficiary or beneficiaries of his surviving 
spouse) which vvill be payable for the life of such beneficiary 
or beneficiaries (or for a term certain not extending beyond the 
life expectancy of such beneficiary or beneficiaries) and which 
annuity will be immediately distributed to such beneficiary or 
beneficiaries. The preceding sentence does not apply if distribu- 
tioiis over a term certain commenced before the death of the indi- 
vid»al for whose benefit the trust w;is maintained and the t, rni 
certain is for a period permitted under paragraph (6). 

"(b) INDIVIDUAI RETIREMENT ANNUITY. — For purposes of this 
section, the term 'individual retirement annuity' means an annuity 
contract, or an endowment contract (as determined under regulations 
prescribed by the Secretary or his delegate), issued by an insurance 
company which meets the following requirements: 

"(1) The contract is not transferable by the owner. 
"(2) The annual premium under the contract will not exceed 

$1, 500 aiid iiny refund of premiums will be applied before tlie 
close of the calendar year following the year of the refund toward 
the payment of future premiums or the purchase of additional 
benefits. 

"(6) The «»tire interest of the owner will be distributed to hiiii 
not ]ati r thiiii the close of his taxable year in which he attains age 
70'„or will be distributed, in accoidance with regiilatio»s pie- 
scribed by the Secretary or his delegate, over— 

"(A) the life of such owner or the lives of such owner and 
his spouse, or 

"(15) a period not extending beyond the life expectancy of 
sucli owner or the life expectancy of such owner and his 
spouse. 

"(4) If the owner dies before his entire iiiterest has been distrib- 
uted to him, or if distribution has been commenced as provided in 
paragraph (8) to his surviving spouse and such surviving spouse 
dies before the entire interest, has been distributed to such spouse 
the entire i»terest (or the remaining Dart of such interest if dis- 
trib»tion thereof has commenced) will, ivithin 5 years after his 
death (or the death of the surviving spouse), be distributed, or 
applied to the purchase of an immediate annuity for his bene- 
ficiary or beneficiaries (or the bcneficiai'v or beneficiaiies of his 
surviving spouse) which will be payable for the life of such bene- 
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flciary or beneficiarie (or for a term certain not extending 
beyond the life expectancy of such beneficiary or beneficiaries) 
and which annuity will be immediately distributed to such bene- 
flciary or beneficiaries. The preceding sentence shall have no 
application if distributions over a term certain commenced before 
the death of the owner and the term certain is for a period per- 
mitted under paragraph (8). 

"(5) The entire interest of the owner is nonforfeitable. 
Such term does not include such an annuity contract for any taxable 
year of the owner in which it is disqualified on the application of sub- 
section (e) or for any subsequent taxable year. For purposes of this 
subsection, no contract shall he treated as an endowment contract, if it 
matures later than the taxable year in which the individual in whose 
name such contract is purchased attains age 70I/2, ' if it is not for the 
exclusive benefit of the individual in whose name it is purchased or 
his beneficiaries; or if the aggregate annual premiums under all such 
contracts purchased in the naine of such individual for any taxable 
year exceed $1, 500. 

(C) ACCOUNTS ESTABLISHED BY EMPLOYERS AND CERTAIN ASSO- 
ciATIONB or EMPI. oYEEs. — A trust created or organized in the United 
States by an employer for the exclusive benefit of his employees or 
their beneficiaries, or by an association of eml&loyees (which may 
include employees within the meaning of section 401(c) (1) ) for the 
exclusive benefit of its members or their beneficiaries, shall be treated 
as an individual retireinent account (described in subsection (a, ) ), 
but only if the written governing instrument, creating the trust meets 
the following requirements: 

"(1) The trust satisfies the requirements of paragraphs (1) 
through (7) of subsect, ion (a). 

"(2) There is a separate accounting for the interest of each 
employee or member. 

The assets of the trust Inay gabe held in a common fund for the account 
of all individuals who have an interest in the trilst. 

"(d) TAx TREATMENT oF DJBTRIBI7riovs. — 
"(1) IN GENERAI. . — Except as otherwise provided in this sub- 

section, any amount paid or distributed out of an individual 
retirement account or under an individual retirement annuity 
shall be included in gross income by the payee or distributee as 
the case may be, for the taxable year in which the payment oi dis- 
tribution is received. The basis of any person in such an account 
or annuity is zero. 

"(2) DisTRIBU ICNs oF ANNUITY coNTRAGTs. — Paragraph (1) does not apply to any annuity contract which meets the require- 
ments of paragraphs (1), (3), (4), and (5) of subsection (b) and which is distributed from an individual retirement account. Section 72 applies to any such annuity contract, and for pur- 
poses of section 72 the investinent in such contract is zero. "(8) P&OLLA@ coNTRIBUTICN. — An amount is described in this paragraph as a rollover contribution if it meets the require- 
ments of sulbparagraphs (A) and (8). 

"(A) IN GENERAL. — Paragraph (1) does not apply to any amount paid or distributed out of an individual retirement account or individual retirement annuity to tiie individual for whose benefit the account or annuity is maintained if- "(i) the entire amount received (including money and any other property) is paid into an individuZ1 
retirement account or individual retirement annuity 
(other than an endowment contract) or retirement bond 
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for the benefit of such individual not later than tire 
60th day after the day on which he receives the payment 
or distribution; or 

"(ii) the entire amount received (including money and 
any other property) represents the entire ar»o»»t i» th« 
account or the entire value of the annuity and no amount 
in the account and no part of the value of the annuity 
is attributable to any source other than a rollor er con- 
tribution from an employees' trust described i» section 
401(a) which is exempt from tax under section 501(a) 
(other than a trust forming part of a plan under which 
the individual was an employee within the meaning of 
section 401(c) (1) at the time contributions were made on 
his behalf under the plan), or an annuity plan described 
in section 408(a) (other than a plan under whiclr the 
individual was an employee within the meaning of sec- 
tion 401(c) (1) at the time corrtrib&rtio»s were made ori 
his behalf under the plan) and any earnings on such 
sums and the entire amount thereof rs paid into another 
such trust (for the benefit of such individual) or annuity 
plan not later than the 60th day on which he receives 
the payment or distribution. 
(B) LIMITATIoN. — T'his paragraph does not apply to any 

amount described in subparagraph (A) (i) received by an 
individual from an individual retirement account or individ- 
ual retirement annuity if at any time during the 3-year period 
ending on the day of such receipt such individual received 
any other amount described in that, subparagraph from an 
individual retirement acco»nt, individual retirement ann»ity. 
or a retirement bond which was not includible in his gross 
income because of the application of this paragraph. 

"(4) EXCESS CONTRIBUTIONS RETURNED BEFORE DUE DATE OF 
RETURN. — Paragraph (1) does not apply to the distribution of 
arry contribution paid during a taxable year to an individual 
retirement account or for an individual retirement annuity to the 
extent, that such contribution exceeds the amount allowable as a 
deduction under section 219 if— 

"(A) such distribution is received on or before the day 
prescribed by law (including extensions of time) for filing 
such individual's r etrrrn for such taxable year, 

"(B) no deduction is allowed under section 219 with 
respect to such excess contribution, and 

"(C) such distribution is accompanied by the amount of 
net, income attributable to such excess contribution. 

Any net income described in subparagraph (C) shall be included 
in the gross income of the individual for the taxable year in which 
received. 

"(5) TRANsFER oF AccoUNT INGIDENT To DIvoRGE. — The trans- 
fer of an individr&al's interest in a» individ»al retirement account, 
individual retirer»ent annuity, or retirement bond to his former 
spouse under a divorce decree or under a written instrument in- 
crdent to such divorce is not to be considered a taxable transfer 
made by such individual notwithstanding any other provision 
of this subtitle, and such interest at the time of the transfer is to 
be treated as an individual retirement account of such spous«, and 
not of such individual. Thereafter such account, annuity, or bond 
for purposes of this subtitle is to be treated as maintained for the 
benefit of such spouse. 
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"(e) TAX TREATMENT OF ACCOUNTS AND ANNUITIFS. — 
"(1) ExEMPTION FRoM TAx. — Any individual retirement ac- 

count is exempt from taxation under this subtitle unless such 

account has ceased to be an individual retirement account by rea- 
son of paragraph (9) or (8). Notwithstanding the preceding 
sentence, any such account is subject to the taxes imposed by 
section 511 (relating to imposition of tax orr unrelated business 

income of charitable, etc. organizations). 
(2) LOSS OF EXEMPTION OF ACCOUNT WHFRK EMPLOYEE ENGAGES 

IN PROHIBITED TRANSACTIO V. — 
"(A) IN GENFRAI. — If, during anv taxable year of the in- 

dividual for whose benefit any individual retirement account 
is established, that ir. dividual or his beneficiary engages in 

any transaction prohibited by section 4975 with respect to 
such account, such account ceases to be an individual retire- 
ment account as of the first day of such taxable year. For 
purposes of this paragraph- 

"(i) the individual for whose benefit any account was 
established is treated as the creator of such account, and 

"(ii) the separate account, for any individual within 
an individual retirement account maintained by an 
employer or. association of employees is treated as a 
separate individual retirement account. 

(P) ACCOUNT TREATED AS DISTMBUTING ALL ITS ASSETS. — 
In any case in which any account ceases to be an individual 
retirement account by reason of subparagraph (A) as of 
the first day of any taxable year, paragraph (1) cf subsection 
(d) applies as if there were a distribution on such first; day 
in an amount equal to the fair market value (on such first 
day) of all assets in the account (on such first day). 

"(8) ErFrcT oF BoRRowrNc ON ANNUITF colvTRACT. — If tlurino. 
any taxable year thc owner of an individual retirement annuity 
borrows any money under or by use of such contract, the contract 
ceases to be an individual retirement annuity as of the first day 
of such taxable year. Such owner shall include in gross income 
for such year an amount equal to the fair marl-et value of such 
contract as of such first, day. 

"(4) EFFECT OF PI. EDGING AccorlNT As SFCURITv. — if, during 
any taxable year of the individual for whose benefit, an individual 
retirement account is established, that individual uses the account, 
or any portion thereof as security for a loan, th& portion so used 
is treated as distributed to that individual. 

"(5) PURcrrASE AF ENDowMKNT coNTRAcT BI INDIvlDUAI RETIRF. — 

MENT AccoUNT. — If the. assets of an individual retirement account 
or any part of such assets are used to purchase an endowment 
contract for the benefit of the individual fo~ whose bcnefit the 
account is established— 

"(A) to thc extent that the amount of the assets involved 
in the purchase are not attributable to the purchase of life 
insurance, the plirchase is treated as a rollover contribution 
described in subsection (d) (8), and 

"(8) to the extent that the amount of the assets involved 
in the purchase arc attributable to the purchase of life, health, 
accident. or other insurance. such amounts are treated as 
distributed to that individual (but the prm isions of subsec- 
tion (f) do not apply). 

(6) COMMINGLINC INDIVIDUAI. RETIRF&IKNT AccoUNT AMOUNTS 
IN cERTAIN CO'rMON TRI'ST FUNDS AND COMMON INvrsrMFNT 
FUNDs. — Any common trust fund or common investment. fun&1 of 
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individual retirement account assets which is exempt from taxa- 
tion under this subtitle does not cease to be exempt on account 
of the participation or inclusion of assets of a trust exempt from 
taxation under section 501(a) which is described in section 401(a). 

( f ) ADDITIONAL TAX ON CERTAIN AMOUNTS INCLUDED IN GROSS 
INCOMF. BEFORE AGE 59I/2— 

(1) EARLY DIsTRIBUTICNs FRQM AN INDiviDUAL RETIREMENT 

AccoUNT, ETC. — If a distribution from an individual retirement 
account or under an individual retirement annuity to the indi- 
vidual for whose benefit such account or annuity was established 
is made before such individual attains age 59I/» his tax under 
this chapter for the taxable year in which such distribution is 
received shall be incre'ased by an amount equal to 10 percent of 
the amount of the distribution which is includible in his gross 
income for such taxable year. 

"(P) DISIIUALIFICATroN cAsEs. — If an amount is includible in 
gross income for a taxable year under subsection (e) and the tax- 
payer has not attained age 59I/2 before the beginning of such tax- 
able year, his tax under this chaptei for such taxable year shall 
be increased bv an amount equal to 10 percent of such amount so 
required to be included in his gross income. 

"(3) DisABILITY casEs. — Paragraphs (I) and (9) do not apply 
if the amount paid or distributed, or the disqualification of the 
account or annuity under subsection (e), is attributable to the tax- 
payer becoming disabled within the meaning of section 72(m) 
(&). 

"(g) CDMMUNITY PRoPERTY IiAws. — This section shall be applied 
without regard to any community property lau s. 

"(h) CvsTODIAI. AccovNTs. — For purposes of this section, a cus- 
todial account shall be treated as a trust if the assets of such account 
are held by a bank (as defined in section 401(d) (1) ) or another person 
who deruonstrates, to the satisfaction of the Secretary or his delegate, 
that the manner in which he will administer the account will be con- 
sistent with the requirements of this section, and if the custorlial 
account would, except for the fact that it, is not a trust, constitute an 
individual retirement, account described in subsection (a). For pur- 
poses of this t. itle, in the case of a custodial account treated as a trust 
by reason of the preceding sentence, the custodian of such account shall 
be treated as the trustee thereof. 

"(i) REPoRTs. — The trustee of an individual retirement account and 
the issuer of an endowment contract described in subsection (b) or an 
individual retirement annuity shall make such reports regarding such 
account, contract, or annuity to the Secretary or his delegate and to 
the individuals for whom the account, contract, or annuity is, or is 
to be, maintained with respect to contributions, distributions, and such 
other matters as the Secretary or his delegate. may require uncler 
regulations. The reports required by this subsection shall be filed at 
such time and in such manner and furnished to such indiiiduals at 
such time and in such manner as may be required by those regulations. 

"(j) CROSS RKFERK CES. — 
"(I) For tax on excess contributions in individual retirement accounts 

or annuities, see section 4973. 
"(2) For tax on certain accumulations in individual retirement 

accounts or annuities, see section 4974. " 
(c) RETIREMENT BoNDs. — Silbpart A of part I of subchapter D of 

chapter 1 (relating to retirement plans) is amended by inserting after 
section 408 the following new section: 
uSEC 409 RETIREMENT BONDS 

"(a) RETIREMENT BoND. — For purposes of this section and section 
g]9(a), the term 'retirement bond' means a bond issued under the 
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Second Liberty Bond Act, as amended, which by its terms, or by 
regulations prescribed by the Secretary or his delegate under such 
Act— 

"(1) provides for payment of interest, or investment, yield, 
only on I edemption:, 

"(2) provides that no interest& or investmcnt yield, is payable 
if the bond is redeemed within 12' months after the date of its 
issuance; 

"(3) provides that it ceases to beaI' interest, 01' provide Invest- 
ment yield on thc earlier of'— 

"(A) the date on which the individual in whose name it is 
purchased (hereinafter in this section referred to as the 
'registerecl olvncr') attains age 701/z, or 

"(B) 5 years after the date on which the registered owner 
dies, but, not later than the date on which he would have 
attained the age 701/2 had he lived; 

"(4) provides that, except in the case of a rollover contribution 
described in subsection (b) (8) (C) or in section 40o(a) (5), 
408(a) (4), or 408(d) (3) the registcrcd owner may not contribute 
for the pllrchase of such bonds in excess of $1, 500 in any taxable 
year; and 

"(5) is not transferable. 
(b) INCOME TAX TREATMENT OF BONDS. — 

"(1) IN oENERAI. . — Except as otherwise provided in this sub- 
section, on the redemption of a retirement bond the entire pro- 
ceeds shall bc included in the gross income of the taxpayer entitled 
to the proceeds on redemption. If the registered owner has not 
tendered it, for redemption before the close of the taxable year in 
which he. attains age 70I/q, such individual shall include in his 
gross income for such taxable year the amount of proceeds he 
lvould have received if the bond harl been redeemed at age 701/z. 
The plovisions of section 72 (relating to annuities) and section 
193o (relating tn bonds ancl other evidences of indebtedness) shall 
not apply to a retirement bond. 

"(2) Bhsls. — The basis of a retirement bond is zero. 
(3) EXCEPTIONS. — 

"(A) RKDFMPTloN IvlTIIIN 12 MANTIIS. — If a retirement 
bond is I edcemcd within 12 months after the date of its issu- 
ance. , the proceeds are excluded from gross income if no 
deduction is allowed under section 210 on account. of the 
purchase of such bond. 

"(B) REDEMPTION AFTER AOE voI. — If a retirelncnt bond is 
redeemed after the close of the taxable year in which the 
registered owner attains age 701/2, the, proceeds from the 
redemption of the bond are excluded from the gross income 
of the registel ed owner to the extent that such proceeds were 
includible in his gross income for such taxable year. 

"(C) RoI. r. ovER INTO AN INDIVIDUAI, RETIREMENT ACCOUNT 
oR ANNUITY oR A QUAI. IFIED PI. AN. — If a retirement bond is 
redeemed at any time before the dose of the taxable, year in 
which the registered owner attains ag 701/2, and the reg- 
istered owner transfers the entire amount of the proceeds 
from the reden. ption of th* bond to an individual retirement 
account described in section 408 (a) or to an individual retire- 
ment annuity described in section 408(b) (other than an 
endowment contract) which is maintained for the benefit of 
the registered owner of the bond, or to an employees' trust 
described in section 401(a) which is exempt from tax under 
section 501(a), or an annuity plan described in section 403(a) 
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for the benefit of the registered owner& on or before the 60th 
day after the day on which he receivecl the proceeds of such 
redemption, then the proceeds shall be excluded from gross 
income and the transfer shall be treatecl as a rollover contrib»- 
tion described in section 403(d) (3). This subparagraph does 
not apply in the case of a transfer to such an emplo~yees' tr»st 
or s»rh an annuity plan unless no part of the value of such 
proceeds is attributable to any source other than a rollover 
contrib»tion fror» such an employees' tIT!st or annuity plan 
(other tnan an annuity plan o! . ! trust forming part of a plan 
under which the individual was an employee within the 
meaning of section 401(c) (1) at the time contributions were 
made on his behal f under the plan) . 

"(c) ADDITIONAI TAX ON CERTAIN REDK&IPTIONS BEFORE AGE 5&9I/2. — 
"(1) KAI'!. v RKDEI!IPTIoN oF BDND, — If a retirement bond is 

redeemed by the registered owner before he attains age 50I/2, his 
tax under this chapter for the taxable year in which the bond is 
redeccmed shall be increased by an amount equal to 10 percent of 
the amount of the proceeds of the redemption includible in his 
gross income for the taxable year. 

"(2) DISA»II. ITF cxsKs. — Paragraph (1) does not apply for any 
taxable year during which the retirement bond is redeemed if, for 
that taxable year, the registered owner is disabled within the 
meaning of section 72(m) (7). 

(8) RKDEMPTIDN wITEIIN oNE YEAR. — Pal agI'aph (1) does not 
apply if the registered owner tenders the bond for redemption 
within 12 months after the date of its issuance. ". 

(d) KxrIsE TAx oN KxcF&s CONTRIRI&T!oNS. — Chapter 48 (relatin& 
to qualifie pension, etc. , plans) is amended by inserting after section 
4972 the following new section: 
"SEC. 4973. TAX ON EXCESS CONTRIBUTIONS TO INDIVIDUAL RETIRE- 

MENT ACCOUNTS, CERTAIN SECTION 403(b) CONTRACTS, 
CERTAIN INDIVIDUAI. RETIREMENT ANNUITIES, AND 
CERTAIN RETIREMENT BONDS. 

"(a) TAx INIPosKD. — In the case of— 
"(1) an indiviclual retirement account (within the meaning 

of section 408 (a) ), 
"(2) an inclividual retirement annuity (within the meaning of 

section 408(b) ), a, custodial account treated as an ann»ity con- 
tract, »ncler sect!on 408(b) (7) (A) (relating to custodial accounts 
for rc. gulated investment, company stock), or 

"(8) a rc;tirement bond (within the meaning of' section 400), 
c stablished f' or the benefit, of any individual, there is imposed for 
each taxable year a tax in an amo»nt equal to fi& percent of the 
amount of the exc'rss rontrib»tions to such individual's acco»nts, 
ann»ities. or bonds ('cleterminrd as of the close of the taxable 
yea!). The, amount of such tax for any taxable year shall not 
rxrrrd 0 pe!&ent, of the val»e of the acro»nt„ann»ity, or ho»el 
(clctermi»ed as of the close of the taxable year). In the case of an 
rnclowmrnt contract dcsrribrcl in section 408 (b), the tax imposed 
by tl!is section clocs not apply to any amount, allorablc; to life, 
health, arciclent, or other ins»ranre»Drier such contract. The tax 
imposed by this subsertion shall be paid by s»ch individual. 

"(b) KxcFss CoNTRIRI TIoNs. — For purposes of this section, in the 
rase of inclividual retirement acro»nts. individ»al retirement annui- 
ties, or bonds, the term 'excess contributions' means the sum of— 

"(1) the excess (if any) of— 
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"(A) the amount contributed for the taxable year to the 
accounts or for the annuities or bonds (other than a rollmer 
contribution described in section 402(a) (5), 403(a) (4), 408 
(d) (3) ), or 409 (b) (8) (C), over 

"(B) the amount allowable as a deduction under section 
219 for such contributions, and 

"(2) the amount determined under this subsection for the pre- 
ceding taxable year, reduced by the excess (if any) of the maxi- 
mum amount, allowable as a deduction under section 219 for the 
taxable year over the amount contributed to the accounts or for 
the annuities or bonds for the taxable year and reduced by the 
sum of the distributions out of the account (for all prior taxable 
years) which were included in the gross income of the payee under 
section 408'(d) (I ). For purposes of this paragraph, any contribu- 
tion which is distributed out of the individual retirement account, 
individual retirement annuity, or bond in a distribution to which 
section 408(d) (4) applies sha]1 be treated as an aInount not 
contributed. 

"(c) SECTIGN 403(b) CGNTRAOTS. — For purposes of this section, in 
the case of a custodial account referred to in subsection (a, ) (3), the 
term 'excess contributions' means the sum of— 

"(1) the excess (if any) of the amount contributed for the tax- 
able year to such account, over the lesser of the amount excludable 
from gross income under section 408 (b) or the amount, permitted 
to be contributed under the limitations contained in section 415 
(or under whichever such section is applicable, if only one is 
a, pplicable), and 

"(2) the a1nount deternIined under this subsectinn for the pre- 
ceding taxable year, reduced by— 

"(A) tlie excess (if any) of the lesser of (i) the amount 
ex«ludable froni gross income under section 403(b) or (ii) the 
amount pei mitted to be contributed under tbe lir1itations con- 
tained in sertion 4]5 over the amount cont1ibuted to the 
account for the taxable year (or under whichever such section 
is applicable, if only one is applicable), and 

"(B) the sum of the distributions out of the account (for 
all prior taxable years) which aIe included in gross income 
under section 72(e). " 

(e) KxcIs1". TAX oN KxcrssIVE AccUMII ITICNs. — Chapter 48 is 
amended by inserting after section 4978 the foliowing new section: 
"SEC. 4974. EXCISE TAX ON CERTAIN ACCUM'ULATIONS IN INDIVIDUAL 

RETIREMENT ACCOUNTS OR ANNUITIES. 
"(a) IMPosITIoN oF TAx. — If, in the case of an individual retirement 

account or individual retirement annuity, the amount distributed dur- 
ing the taxable year of the payee is less than the minimum amount, 
required to be, distributed under section 408 (a) (6) or (7), or 408(b) 
(3) or (4) during such yeas, there is imposed a tax equal to 50 percent of the amount, by which the minimum amount required to be distrib- 
uted during such vear exceeds the amount actually distributed during the year. The tax imposed by this section shall be paid by such payee. "(b) REGULATIoNs. — Fol' purposes of this section, the minimum 
amount required to be distributed during a taxable year under section 
408(a) (6) or (7) or 400(b) (3) or (4) shall be, determined under 
regulations prescribed by the Secretary or his delegate. ". 

(f) PENALTv I'OR FAILURE To PRovn&F. REPORTS ON INnInnUAL 
RETIREMENT AccoUNTs. — Subchapter H of chapter 68 (relating to 
assessable penalties) is amended by adding at the end thereof the fol- 
loIving new section: 
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"SEC. 6693. FAILURE TO PROVIDE REPORTS ON INDIVIDUAL RETIRE- 
MENT ACCOUNTS OR ANNUITIES. 

"(a) The person required by section 408 (i) to file a report regard ing 
an individual retirement account or individual retirement annuity at 
the time and in the manner required by section 408(i) shall pay a 
penalty of $10 for each failure unless it is shown that such failure is 
due to reasonable cause. 

"(b) DEFxoxENcv PRocznuREs NGT To Arrr. v. — Subchapter B of 
chapter 63 (relating to deficiency procedures for income, estate, gift, 
and certain excise taxes) does not apply to the assessment or collection 
of any penalty imposed by subsection (a) . ". 

(g) CONFORMING AMENDMENTS. — 
(1) Section 87(c) (1) (defining retirement income) is 

amended— 
(A) by striking out "and" at the end of subparagraph (D), 
(B) by adding at the end of subparagraph (E) the fol- 

lowing: "retirement bonds described in section 409, and', and 
(C) by adding at the end thereof the following new para- 

graph: 
"(F) an individual retirement account described in 

section 408 (a) or an individual retirement annuity 
described in section 408(b), or". 

(2) The second sentence of section 46 (a) (8) and the second sen- 
tence of section 50A(a) (3), as each is amended by sections 2001 
(g) (2) (B) and 2005(c) (4) of this Act, are each amended by 
inserting aBer "owner-employees), " the following: "section 408 
(e) (relating to additional tax on income from certain retirement 
accounts), ". 

(3) The third sentence of section 901(a), as amended by sec- 
tion 2005(c) (5) of this Act, is amended by inserting "against the 
tax imposed for the taxable year by section 408(f) (relating to 
additional tax on income from certain retirement accounts), ' 
before "against the tax imposed by section 561". 

(4) Subparagraph (A) of section 56 (a) (2) and paragraph (1) 
of section 56(c) are each amended by striking out "581" and 
inserting in lieu thereof "408(f), 581, ". 

(5) Section 402(a) (relating to taxability of beneficiary of 
exempt trust), as amended by section 2005(c) (2) of this Act, 
is amended by inserting after paragraph (5) the following new 
paragraph: 

"(5) RozzuvER &MovwTs. — In the case of an employees' trust 
descri~bed in section 401(a) which is exempt from tax under sec- 
tion 501(a), if 

"(A) the balance to the credit of an employee is paid to 
him on one or more distributions which constitute a lump 
sum distribution within the meaning of su'bsection (e) (4) (A) 
(determined without reference to subsection ('e) (4) (B) ), "(B) (i) the employee transfers all the. property he 
receives in such distribution to an individual retirement 
account described in section 408(a), an individual retirement 
annuity described in section 408(b) (other than an endow- 
ment contract), or a retirement bond described in section 409, 
on or before the 60th day after the day on which he received 
such property, to the extent the f'air market value of such 
property exceeds the amount referred to in subsection (e) (4) 
(D)(~) or 

"(ii) the employee transfers all the property he receives 
in such distribution to an employees' trust described in sec- 
tion 401(a) which is exempt from tax under section 501(a), 
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or to an annuity plan described in section 408(a) on or before 
the 60th day after the day on which he received such prop- 
erty, to the extent the fair market value of such property 
exceeds the amount referred to in subsection (e) (4) (D) (i), 
and 

"(C) the amount so transferred consists of the property 
(other than money) distributed, to the extent that the fair 
market value of such property does not exceed the amount 
required to be transferred pursuant to subparagraph (B), 

then such distributions are not includible in gross income for the 
vear in which paid. For purposes of this title, a transfer described 
in subparagraph (B) (i) shall be treated as a rollover contribu- 
tion as described in section 408(d) (:3). Subpa, ragraph (B) (ii) 
does not apply in the case of a transfer to an employees' trust, or 
annuity plPan if any part of the lump sum distribution described 
in subparagraph (A) is attributable to a trust forming part, of a 
plan under which the employee was an employee within the mean- 
ing of section 401(c) (1) at the time contributions were made on 
his behalf under the plan. " 

(6) Section 406(a) (relating to taxation of employee annui- 
ties) is amended by adding after paragraph (, '3) the following 
new paragraph: 

"(4) Ror. aovKR a&zoUNis. — In the case of an employee annuity 
described in 408 (a), i f. — 

"(A) the balance to the credit of an employee is paid to 
him in one or more distributions which constitute a lump sum 
distribution within the meaning of section 402(e) (4) (A) 
determined without reference to section 402(e) (4) (B), "(B) (i) the employee transfers all the property 
he receives 'in s. ich distribution to an individual account 
described in section 408(a), an individual retirement annuiti 
described in section 408 (b i (other than an endowment 
contract), or a retirement bond described in section 409, on 
or before the 60th day after the day on which he received 
such property to the extent the fair market value of such 
property exceeds the amount referred to in section 
402(e) (4) (D) (i), or 

"(ii) the employee transfers all the property he receives 
in siich distribution to an employees' trust described in 
section 401(a) which is exempt from tax under section 
501(a), or to an annuity plan described in subsection (a) on 
oi before the 60th day after the day on which he received 
such property to the extent the fair market value of such 
property exceeds the amount referred to in section 
402(e) (4) (D) (i), and 

"(C) the amount so transferred consists of the property distributed to the extent that the fair market value of such 
property does not exceed the amount required to be transferred pursuant, to subparagraph (B), thea such distribution is not includible in gross inco f e year in which paid. For purposes of this title, a tiansfer described in subparagraph l'B) (i) shall be treated as a rollover contribution described in section 408(d) (3). 

Subparagraph (13) (ii) doe not apply in the case of a transfer to an employees' trust, or annuity plan if any part of the lump sum distribution described in subparagraph (A) is attributable to an annuity plan under which the employee was an employee within the, meaning of section 401(c) (1) at the time co»tributions were made on his behalf under the plan. ". 
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(7) Section %01(a) (12) (relating to exemption from collec- 
tion of income tax at source on certain wages) is nmended by 
adding at the end thereof the following new~subparagraph: 

"(D) for a payment described in section 219(a) if, at the 
time of such payment, , it is reasonable, to believe tli:rt tire 
employee will be, entitle(1 to a deduction under such section 
for payment; or". 

(8) Section 6047 (relating to infor »ration relating to certain 
trusts nnd anmrity nnd bond purchase plans) is a~mended by 
redcsignating subsection (d) ns subsection (e) and by insertin« 
aft&r subsection (c) the folloiving ncw srrbsection: 

"(d) OTIIFdr Piro&;trams. — To the exterrt provid&d by regulnt, ions 
prescribed by the, Secreta. ry or his delegate, the provisions of this 
section apply with respect to any payment descr ibed in section 219 (a) 
nnd to transactions of any trust &lescribcd in section 408(a) or under 
an individual retirement annuity describe&1 in secti&ur 408(b). ". 

(0) Section 805(d)(1) (relating to definition of pension plan 
reserves) is at»ended hy stril-ing out "or" at. the, end of subpara- 
graph (C), by striking out «foregoing. " at the &nd of subpara- 
graph (D) and inserting in lieu thereof "foregoing; or", and by 
adding at the end thereof the following new subparagraph: 

"(Fi) pur&has&d under contracts entered into with trust, s 
which (nt the time the contra& ts were entered into) were indi- 
vidual retirement, accounts described in section 408(a) or 
under contra& ts entered into with indi vidu il r etir ement annu- 
ities described in section 408 (b) . " 

(10) Section 72 (r& lntingto annuities) is amended— 
(A) by insertin«after "501(n)" in subsection (m) (4) (A) 
an individual retir &ment amount described in section 

408(a), an indivirhrnl retirement annuity des& 1 ihed in sec, — 

tion 408(b) ". 
(8) by strikin& out at the. end of srrbsection (m) (6) "401 

(c) (8)" and inser ting in lieu ther. eof "401 (c) (8) nnd in& i»des 
an individunl for ivliose benefit, nn individual retirement 
account or nnnuity described in section 408 (n) or (b) is 
maintained". 

(1]) Section 801(g) (7) (relatirrg to bnsis of assets held for 
qualified pension plan contracts') is nmended by striking out "or 
(D)" and inserting in lie&& tlrer& of "(D), or (F, ) ". 

(li) CiLFBTCAL A%1FND'&&FNTs. — 
(1) The table of sections for part VII of subchapter 8 of chap- 

ter 1 is amended by striking orrt the iten& 1'elatin« to section 219 
and inserting in lieu thereof the following: 

"Sec. 219. Retircn&cnt savings. 
"Sec. 220. Cross refer& nccs. ". 

(2) The tnhlc of scctio»s for subpar% A of pnr t. I of subclrnp- 
ter D of' chapter 1 is amended by adding at the encl thereof the 
following: 

'Sec. 40S. Individual retirement accounts. 
'Sec. 409. Iretiren«nt r&onds. ". 
(8) The tnble of se& tio»s for chapter 48 is amended by inserting 

after the item relating to section 4, l72 the following new itenrs: 
"Sec. 4979. Tnx on excess contributions to individual retir& m& nt 

accounts. certain 409lh) contracts, certain in&'lividual 
retirement annuities, and certain retir&m&nt bonds, 

"Sec. 4974. Tnx on certain accumulations in individual retirement 
a& counts. 

"Sec. 4975. Tnx on prohihited transactions. ". 
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(4) The table of sections for subchapter B of chapter 6S is 
amended by adding at the end thereof the following new item. 

"Sec. 6693. Failure to provide reports on individual retireinent 
accounts or annuities. ". 

(i) Erzzcrrvz DATEs. — 
(1) Thc amendments made by subsections (a), (b), and (c) 

apply to taxable years beginning after December 31, 1974. 

(2) The amendments made by subsections (d) through (h) 
except subsection (g) (5) and (6) shall take eA'ect on January 1, 
1975. 

(3) The amendments made by subsection (g) (5) and (6) 
sliall apply on and after the date of enactment of this Act with 
respect to contributions to an employees' trust described in section 
401(a) of the Internal Hevcnue Cod of 1954 which is exempt 
from tax under section 501(a) of such Code or an annuity plan 
described in section 403 (a) of such Code. 

SEC. 2003. PROIIISITED TRANSACTIONS. 

(a) Excrsz TAX oN PKDEIIBITED TRANsAcTIoNs. — Chapter 43 (relat- 
ing to qualified pension, etc. , plans) is aniended by adding after section 
4974 the following new section: 
"SEC. 4975. TAX ON PROHIBITED TRANSACTIONS. 

"(a) INITIAL TAxES ON DISQIIAI, IEIED I El&SON. — There is hereby 
imposed a tax on each prohibited transaction. The rate of tax shall be 
equal to o percent oi the amount involved with respect to tiie prohib- 
ited transaction for &ach year (or part ther«, if) in the taxable period. 
The tax imposed by this subsection shall be paid by any disqualified 
person who participates in the prohibited transaction (other than a 
fiduciary acting only as such). 

"(b) Ai)DITIONAL TAXES ON DISQLAr. izlzn PERSON. — In any case iii 
whiclr an initial tax is iinposcd by subsection (a) on a prohibited trans- 
action an(1 the ti ansaction is not corrected within the correction period, 
there is hereby imposed a tax equal to 100 percent of the amount 
involved. The tax imposed by this subsection shall be paid by any dis- 
qualifre&1 person wlio participated in the prohibited transaction 
(other than a fiduciary acting orily as such) . 

(C) PROIIIBITED TRANSACT1ON. 
"(1) GENERAL I&Dr. z. — -For purposes of this section, the term 

'prohibited. transaction"' ineans any direct oi" indirect— 
'(A) sale or exchange, or le:ising, of any property between 

a plan and a disqualiilied person; 
"(8) 1&nding of money or other extension of credit between 

a plan and a, disquaiified person; 
"(C) furnishing of goods, services, or facilities between 

a plan and a disqu~alified person; 
"(D) transfer to, or use by or for the benefit of, a disquali- 

fi&', d per'soll of the irrrome or assets of a phin; "(E) act by a disqualified person who is a fiduciary 
whereby he deals with the income or assets of a plan in his 
own interest oi' for his own account; or 

ii / (F) receipt of any consideration for his own personal 
account by any disquaiified person wlio is a fiduciary frog any 
party dealing with the plan in connection with a, trans- 
action invoiving the income or assets of tire plan. "(9) SpzcIAL EXEMpTION. — The Secretary or his delegate shall 

establish an exemption procedure for purposes of this subsection. 
Pursuant to such procedure, he may grant a coriditional or uncon- 
ditional exemption of any disqualified person or transaction, 
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orders of disqualified persons or transactions, from all or part of 
the restrictions imposed by paragraph (1) of this subsection. 
Action under this subparagraph may be taken only after con- 
sultation and coordination with the Secretary of Labor. The Sec- 
retary or his delegate may not grant an exemption under this 
paragraph unless he finds that such exemption is— 

"(A) administratively feasible, 
"(8) in the interests of the plan and of its participants 

and beneficiaries, and 
"(C) protective of the rights of participants and bene- 

ficiaries of the plan. 
Before granting an exemption under this paragraph, the Secre- 
tary or his delegate shali require adequate notice to be given to 
interested persons and shall publish notice in the Federal Reg! ster 
of the pendPency of such exemption and shall afFord interested per- 
sons an opportunity to present views. No exemption may be 
granted under this paragraph with respect to a transaction 
described in subparagraph (K) or (F) of paragraph (1) unless 
the Secretary or his delegate alFords an opportunity for a hearing 
and makes a determination on the record with respect to the find- 
ings required under subparagraphs (A), (8), and (C) of this 
paragraph, except that in lieu of such hearing~ the Secretary or 
his delegate may accept any record made by the Secretary of Labor 
with respect to an application for exemption under section 408(a) 
of title I of the Employee Retirement Income Security Act of 
1974. 

"(8) SpEci~r. Rcz. E Foii ixmvmvAr. RETiazMzNT xccovNTs. — An 
individual for whose benefit an individual retirement account is 
established and his beneficiaries shall be exempt for the tax 
imposed by this section with respect to any transaction concerning 
such account (which would otherwise be taxable under this sec- 
tion) if, with respect to such transaction, the account ceases to 
be an individual retirement account by reason of the application 
of section 408(e) (2) (A) or if section 408(e) (4) applies to such 
account. 

"(d) KxEMimzoNs. — The prohibitions provided in subsection (c) 
shall not apply to— 

"(1) any loan made by the plan to a disqualified person who is 
a participant or beneficiary of the plan if such loan— 

"(A) is available to all such participants or beneficiaries on 
a reasonably equivalent basis, 

"(8) is not made available to highly compensated employ- 
ees, oificers, or shareholders in an amount greater than the 
amount made available to other employees, 

"(C) is made in accordance with specific provisions regard- 
i»g such loans set forth in the plan, 

"(D) bears a reasonable rate of interest, and 
"(E) is adequately secured; 

"(2) any contract, or reasonable arrangement, made with a dis- 
qualified person for o%ce space, or legal, accounting, or other 
services necessary for the establishment or operation of the plan, 
if no more than reasonable compensation is paid therefor; 

"(8) any loan to an employee stock ownership plan (as defined 
in subsection (e) (7) ), if— 

"(A) such loan is primarily for the benefi't of participants 
and beneficiaries of the plan, and 

"(8) such loan is at a reasonable rate of interest, and any 
collateral which is given to a disqualified person by the plan 
consists only of qualifying employer securities (as defined in 
subsection (e) (8) ); 
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"(4) the investment of all or part of a plan's assets in deposits 
which bear a reasonable interest rate in a bank or similar financial 
institution supervised by the United States or a State, if such 
bank or other institution is a fiduciary of such plan and if— 

"(A) the plan covers only employees of such bank or other 
institution and employees of affiliates of such bank or other 
institution, or 

"(B) such investment is expressly authorized by a provi- 
sion of the plan or by a fiduciary (other than such bank or 
institution or affiliates thereof) who is expressly empowered 
by the plan to so instruct the trustee with respect to such 
investment; 

"(5) any contract for life insurance, health insurance, or 
annuities with one or more insurers which are qualified to do 
business in a State if the plan pays no more than adequate con- 
sideration, and if each such insurer or insurers is— 

"(A) the employer maintaining the plan, or 
"(B) a disqualified person which is wholly owned (directly 

or indirectly) by the employer establishing tlie plan, or by 
any person which is a disqualified person with respect to the 
plan, but only if the total premiums and annuity considera- 
tions written by such insurers for life insurance, health insur- 
ance, or annuities for all plans (and their employers) with 
respect to which such insurers are disqualified persons (not 
including premiums or annuity considerations written by the 
employer maintaining the plan) do not exceed 5 percent of 
the total premiums and annuity considerations written for all 
lines of insurance in that year by such insurers (not including 
premiums or annuity considerations written by tlie employer 
maintaining the plan); 

"(6) the provision of any~ ancillary sei vice by a bank or similar 
financial institution supervised by the United States or a State, if 
such service is provided at not more than reasonable compensa- 
tion, if such bank or other institution is a fiduciary of such plan, 
and if— 

"(A) sucli bank or similar financial institution has adopted 
adequate internal safeguards which assure that the provision 
of such ancillary service is consistent with sound banking and 
financial practice, as determined by Iiederal or State super- 
visory authority, and 

"(B) the extent to which such ancillary service is provided 
is subject to specific guidelines issued by such bank or similai 
financial institution (as determined bv the Secretary or his 
delegate after consultation with Federal and State super- 
visory authoritv), and under such guidelines the baal- or 
similar financial institution does not provide such ancillary 
service- 

"(i) in an excessive or unreasonable manner, and 
"(ii) in a manner that would be inconsistent with the 

best interests of participants and beneficiaries of em- 
ployee benefit plans; 

"(7) the exercise of a privilege to convert securities. to the ex- 
tent provided in regulations of the Secretary or his delegate, lmt 
only if the plan receives no less than adequate consideration pursu- 
ant to such conversion; 

"(8) any transaction between a plan and a common or collective 
trust fund or pooled investment fund maintained by a disqualified 
person which is a bank or trust company supervised by a State or 
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Federal agency or betweer. a plan and a pooled investment fund 
of an insurance company qualified to do business in a State if— 

"(A) the transaction is a sale or purchase of an interest in 
the fund, 

"(8) the bank, trust company, or insurance company 
receives Iiot more than reasonable compensation, and 

"(C) such transaction is expressly permitted by the instru- 
ment, under ivhich the plan is maintained, or by a fiduciary 
(other than the bank, trust company, or insurance company, 
or an affiliate thereof) who has authority to manage and 
control the assets of the plan; 

"(9) receipt by a disqualified person of any benefit to which he 
may be erititled as a participant or beneficiary in the plan, so lorig 
as the benefit is computed and paid on a basis which is consistent 
with the terms of the plan as applied to all other participants and 
beneficiaries; 

"(10) . ieceipt by a disqualified person of any ieasonable com- 
pensation for services rendered, or for the reimbuisement of ex- 
penses properly and actually incurred, in the perfonnance of his 
duties with the plaii, but no person so serving who already receives 
foll-time pay from an employer or an association of employers, 
whose employees are participants in the plan or f ron! an ei»ployee 
organization whose I»embers are participants in such plan shall 
receive compensation from such fund, except for reimbursement 
of expenses properly and actually incurred; 

"(11) service by a disqualified person as a fiduciary in addition 
to being an offirer, employee, agent, or other representative of a 
disqualified person; 

"(19) the making» by a fiduciary of a distribution of the assets 
of the trust in accordance with the terms of the plan if such 
assets are distributed in the same manner as provided under sec- 
tion 4044 of title IV of the Employee Retirement 1ncon!e Sec»r ity 
Act, of 1974 ( relating to allocation of assets); or 

"(16) any transaction which is exempt from section 406 of sucli 
Act by ieason of section 408(e) of s!ich Act (or ivhich would 
lie so exempt if such section 406 applied to such transaction). 

The exemptions provided by this subsection (other than paragraphs 
(9) and (12) shall »ot apply to any transaction witli res»e&. t to a 
trust described in section 401(a) which is part of a plan providing 
contributions or benefits for employees some or all of ivhoin are owner- 
employees (as defined in section 401(c) (8) ) in which a plan directly 
or indirectly lends any part of the corpus or inron!e of the, phii! to, 
pays any compensation for personal services Iendered to the p]an to, or 
acquires for the plan any pi operty from or sells any property to, agony 
such o!vner-employee, a member of the family (as defined in section 
267(c) (4) ) of any su& h owner-employee, or a corporation controlled 
by any such owner-employee through the ownership, direct]y or 
indirectly, of 50 percent or more of the total combii. ed votin«poivei 
of all classes of stock entitled to vote or 50 percent, or more of the total 
value of shares of all classes of stock of the corporation. For purposes 
of the preceding sentence, a shareholder-eniployee (as defined in sec- 
tion 1679), a parti&ipant or beneficiary of an individual retirement 
account, individual retirement annuity, on an individual retirement 
bond (as defined in section 408 or 409), and an employer or association 
of employees which estab) ishes such an account or annuity unde; sec- 
tion 408 (c) shall be deemed to be an owner-employee. 

"(e) DEFINITIONs. — 
"(1) PI, . xN. — For purposes of this section, the term 'plan' riieans 

a trust descrikied in section 401(a) ivhich forms a part of a plan, 
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or a plan described in section 403(a) or 405(a), which trust or 
plan is exempt from tax under section 501(a), an individual retire- 
ment account described in section 408(a) or an individual retire- 
ment annuity described in section 408(b) or a retirement bond 
described in section 409 (or a trust, plan, account, annuity, or bond 
which, at any time, has been determined by the Secretary or his 
dele@ate to be such a trust, plan, account, or bond). 

"(9) DIsQUALIFIED PERsoN. — For purposes of this section, the 
tenn 'disqualified person' means a person who is— 

"(A) a fiduciar; 
"(8) a person providing services to the plan; 
"(C) an employer any of whose employees are covered by 

the plan; 
"(D) an employee organization any of whose members are 

covered by the plan; 
"(E) an owner, direct or indirect, of 50 percent or more 

of- 
"(i) the combined voting power of all classes of stock 

entitled to vote or the total value of shares of all classes 
of stock of a corporation, 

"(ii) the capital interest or the profits interest of a 
partnership, or 

"(iii) the beneficial interest of a trust or unincorpo- 
rated enterprise, 

which is an employer or an employee organization described 
in subparagraph (C) or (D); "(F) a member of the family (as defined in paragraph 
(6) ) of any individual described in subparagraph (A), (8), 
(C), or (E); 

"(G) a corporation, paitnership, or trust or estate of 
which (or in which) 50 percent or more of- 

"(i) the combined voting power of all classes of stock 
entitled to vote or the total value of shares of all classes 
of stock of such corporation, 

"(ii) the capital interest or profits interest of such 
partnership, or 

"(iii) the beneficial interest of such trust or estate, 
is owned directly or indirectly, or held by persons described 
in subparagraph (A), (8), (C), (D), or (E); "(H) an ofFicer, director (or an individual having powers 
or responsibilities similar to those of ofFicers or directors), 
a 10 percent or more shareholder, or a highly compensated 
employee (earning 10 percent or more of the yearly wages of 
an employer) of a person described in subparagraph (C), 
(D), (E), or (G); or 

"(I) a 10 percent or more (in capital or profits) partner 
or joint venturer of a person described in subparagraph (C), (D) (E) « (G). 

The Secretary, after consultation and coordination with the Sec- 
retary of Labor or his delegate, may by remilation prescribe a 
percentage lower than 50 percent for subparagraphs (E) and (G) and lower than 10 percent for subparagraphs (H) and (I). "(8) FmUOIARr. — For purposes of this section, the terin 'fiduci- 
ary' means any person who— 

"(A) exercises any discretionary authority or discretion- 
ary control respecting management of such plan or exercises 
any authority or control respecting management or disposi- 
tion of its assets, 

144 Sec. 2003. (a) 



Public Law 93M06 

"(B) renders investInent advice for a fee or other compen- 
sation, direct or indirect, with respect to any moneys or other 
property of such plan, or has any authority or responsibility 
todoso, or 

"(C) has any discretionary authority or discretionary 
responsibility in the administration of such plan. 

Such term includes any person designated under section 405(c) 
(1)(B) of the Employee Retirement Income Security Act of 
1974. 

"(4) STOCKIICLDINCS. — For purposes of paragraphs (2) (E) (i) 
and (G) (i) there shall be taken into account indirect stockhold- 
ings which would be taken into account under section 267(c), 
except that, for purposes of this paragraph, section 267(c) (4) 
shall be treated as providing that the members of the family of an 
individual are the members within the meaning of paragraph (6). 

"(5) PARTNERsIIIPs; TRUsTS. — For purposes of parag~raphs (2) 
(E) (ii) and (iii), (G) (ii) and (iii), and (I) the ownership of 

profits or beneficial interests shall be determined in accordance 
with the rules for constructive ownership of stock provided in 
section 267(c) (other than paragraph (8) thereof), except that 
section 267(c) (4) shall be treated as provIding that the members 
of the family of an individual are the members within the mean- 
ing of paragraph (6). 

"(6) MEMBER oF FAMILY. — For purposes of paragraph (2) (F), 
the family of any individual shall include his spouse, ancestor, 
lineal descendant, and any spouse of a lineal descendant. 

"(7) EMPLcYEE sTocK owNERsHIP PI. AN. — The term 'employee 
stock ownership plan' means a defined contribution plan— 

"(A. ) which is a stock bonus plan which is qualified, or 
a stock bonus and a money purchase plan both of which are 
qualified under section 401(a), and which are designed to 
invest primarily in qualifying employer securities; and 

"(B) which is otherwise defined in regulations prescribed 
by the Secretary or his delegate. 

"(8) QITALIFYINC EMPIoYER sECI RITY. — The term 'qualifying 
emplover security' means an employer security which is— 

"(A) stock or otherwise an equity security, or 
"(B) a bond, debenture, note, or certificate or other evi- 

dence of indebtedness which is described in paragraphs (1), 
(2), and (3) of section 503 (e) . 

If any moneys or other property of a plan are invested in shares 
of an investment company regi tered under the Investment Com- 
pany Act of 1N0. the in'-estment shall not cause that, investment 
company or that investment company's investment adviser or 
principal underwriter to be. treated as a fiduciary oi a &lisqualified 
person for purposes of this section, except when an investment, 
company or its investment adviser or principal underwriter acts 
in connection with a plan covering employees of the investment 
company. its in1estment adviser, or its principal underwriter. 

"(f) OTIIER DFFINITICNs AND SPEcIAL RVLEs. — -For purposes of 
this section— 

"(1) JOINT AND SEVERAL LIABILITY. — If more than one person 
is liable under subsection (a) or (b) with respect to any one 
prohibited transaction, all such peI&ons shall be jointly and 
severally liable under such subsection with respect to such 
transaction. 

"(2) TAZABLE I'ERICD. — The term 'taxable period' means, wiIh 
respect to any prohibited transaction, the period beginning with 
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the date on which the prohibited transaction occurs and ending 
on the earlier of— 

"(A) the date of mailing of a notice of deficiency pursuant 
to section 6212, with respect to the tax imposed by subsec- 
tion (a), or 

"(B) the date on which correction of the prohibited trans- 
action. is completed. 

"(8) SALE oR ExcHANGE) ENGUMBERED PRoPERTY. — A transfer 
of real or personal property by a disqualified person to a plan 
shall be treated as a sale or exchange if the property is subject 
to a mortgage or similar lien which the plan assumes or if it is 
subject to a mortgage or similar lien which a disqualified person 
placed on the property within the 10-year period ending on the 
date of the transfer. 

"(4) AMGUNT INvoLvED. — The term 'amount involved' means, 
with respect to a prohibited transaction, the greater of the amount 
of money and the fair market value of the other property given 
or the amount of money and the fair market value of the other 
property received; except that, in the case of services described 
in paragraphs (2) and (10) of subsection (d) the amount. involved 
shall be only the excess compensation. For purposes of the preced- 
ing sentence, the fair market value— 

"(A) in the ease of the tax imposed by subsection (a). 
shall be determined as of the date on which the prohibited 
transaction occurs; and 

"(B) in the case of the tax imposed by subsection (b), shall 
be the highest fair market value during the correction period. 

"(5) CGRRFcTIGN. — The terms 'correction' and 'correct' mean, 
with respect to a prohibited transaction, undoing the transaction 
to the extent possible, but in any case placing the plan in a finan- 
cial position not worse than that in which it would be if the dis- 
q»alified person were acting under the highest fiduciary standards. 

"(6) CORREOTIGN IERIGD. — The terr» 'correction period' means, 
Ivith respect to a prohibited transaction, the period beginning 
with the date on which the prohibited transaction occurs and end- 
i»g 90 days after the date of mailing of a notice of deficiency with 
respect to the tax imposed by subsection (b) under section 6212, 
extended by— 

"(A) any period in which a deficiency cannot be assessed 
under section 6216(a), and 

"(B) any other period which the Secretary or his delegate 
determines is reasonable and necessary to bring about the 
& orrectio» of the prohibited transaction. 

"(g) Apl'I, IcATIGN oF SEGTIQN. — This section shall not apply— "(1) in the case of a, plan to which a guara»teed benefit policy 
(as defined in section 401(b) (2) (B) of the Employee Retirement 
Income Security Act of 1074) is issued, to any assets of the insur- 
a»cc company, insurance service, or i»su& ance organization merely 
because of its issuance of such policy; 4/ (2) to a governmental plan (within the meaning of section 
414(d)); or 

"(3) to a church plan (within the meaning of section 414(e) ) with Ivspect to which the election provided by section 410(d) has 
»ot, been made. 

In the case of a plan which invests in any security issued by an invest- 

tl 
ment company registered under the Investment Compan A t f 1940 C 0 

shall not, b r 
, Ie assets of such plan shall be deemed to include such s 't b t c u e suc securi y ut s a no, , y reason of s»ch investment, be deemed to include any assets of s»ch company. 
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"(h) NoTIFIGATIoN oF SEORETART' oF LABoR. — Before sending a 
notice of deficiency with respect to the tax imposed by subsection (a) 
or (b), the Secretary or his delegate shall notify the Secretary of 
Labor and provide him a reasonable opportunity to obtain a correc- 
tion of the prohibited transaction or to comment on the imposition of 
such tax. 

(I) CROSS REFERENCE. — 
"For provisions concerning coordination procedures between Sec- 

retary of Labor and Secretary of Treasury with respect to application 
of tax imposed by this section and for authority to waive imposition 
of the tax imposed by subsection (b), see section 3003 of the Employee 
Retirement Income Security Act of 1974. ". 

(b) AMENDMENT oF SEGTIGN 508. — Section 508 (relating to require- 
ments for exemption) is amended— 

(1) by striking out "or (18)" in subsection (a) (1) (A), 
(2) by amending subsection (a) (1) (8) by inserting "which 

is referred to in section 4975(g) (2) or (3)" after "described in 
section 401(a) ", 

(8) by striking out "or section 401" in subsection (a) (2) and 
inserting in lieu thereof "or paragra~&h (1) (8) ", 

(4) by striking out "or section 401 ' in subsection (c) and. insert- 
ing in lieu thereof "or subsection (a) (1) (8) ", and 

(5) by striking out subsection (g). 
(c) EF1'ECTIVE I)ATE AND SAVINGS PROVISIONS. — 

(1) (A) The amendments made by this section shall take efFect 
on January 1, 1975. 

(8) If, before the amendments made by this section take effect, 
an organization described in section 401(a) of the Internal Reve- 
nue Code of 1954 is denied exemption under section 501(a) of 
such Code by reason of section 50'3 of such Code, the denial of 
such exemption shall not apply if the disqualified person elects 
(in such manner and at such time as the Secretary or his dele- 
gate shall by regulations prescribe) to pay, with respect, to the 
~prohibited transaction (within the meaning of section 50o (b) or 
(g)) which resulted in such denial of exemption, a tax in the 
amount ard in the manner provided with respect tn the tax 
imposed under section 4975 of such Code. An election made u«der 
this subparagraph. once made, shall be irrevocable. The Secretary 
of the Treasury or his delegate shall prescribe such regulations as 
may be necessary to carry out the purposes of' this subparagraph. 

(2) Section 4975 of the Internal Revenue Code of 1954 (relat- 
ing to tax on prohibited transactions) shall not apply to— 

(A) a loan of money or other extension of credit between 
a plan and a disqualified person under a binding contract in 
efFect on July 1, 1974 (or pursuant to renewals of such a, con- 
tract), until June . 30, 1984, if such loan or other extension of 
credit remains at least as favorable to the plan as an arm' s- 
lengtii transact. ion with an unrelated party would be, and if 
the execution of the contract, the making of the loan, or the 
extension of credit was not, at the time of such execution, 
making, or extension, a prohibited transaction (within the 
meaning of section 503(b) of such Code or the corresponding 
provisions of prior law); 

(8) a lease or joint use of property involving the plan and 
a disqualified person pursuant to a binding contract in efFect 
on July 1, 1974 (or pursuant to renewals of such a contract), 
until June 80, 1984, if such lease or joint use remains at least 
as favorable to the plan as an arm' s-length transaction with 
an unrelated party would be and if the execution of the con- 
tract was not, at the time of such execution, a prohibited 
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transaction (within the meaning of section 503(b) of sire?i 

Code) or the corresponding provisions of prior law; 
(C) the sale, exchange, or other disposition of property 

described in subparagraph (B) between a plan and a disquali- 
fie person before June 30, 1984, if- 

(i) in the case of a sale, exchange, or other disposition 
of the property by the plan to the disqualified person, the 

plan receives an amount which is not less than the fair 
mn, rket value of the property at the time of such dis- 

position; and 
(ii) iii the case of the acquisition of the property by 

the plan, the plan pays an amount which is not in excess 
of the fair market value of the property at the time of 
such acquisition; 

(D) I?ntil June 80, 1977, the provision of services to which 
subparagraphs (A), (B), and (C) do not apply betiveen a 
plan and a disqualified person (i) under a binding contract in 
eifect on July 1, 1974 (or pursuant to renewals of suc?i con- 
tract), or (ii) if the disqualified person ordinarily and cus- 
tomarily furnished such services on June 80, 1974, if such 
provision of services remains at least ns favorable to the plan 
as an arm' s-length transaction ivith an unrelated party would 
be and if the provision of services was not, at the time of 
such provision, a prohibited transaction (within the meaning 
of section 503(b) of such Code) or the corresponding provi- 
sions of prior law; or 

(E) the sale, exchange, or other disposition of property 
which is oivned by a plan on June 80, 1974, and all times 
thereafter, to a disqualified person, if such plan is required to 
dispose of such property in order to comply with. the provi- 
sions of section 407(a) (2) (A) (relating to the. prohibition 
against holding excess employer securities and employer real 
property) of the Employee Retirement Income Security Act 
of 1974, and if the plan receives not less than adequate 
consideration. 

Yor the purposes of this paragraph, the term "disqualified per- 
son" hns tire meaning provided by section 4975 (e) (2) of the Inter- 
nnl Rei enrre Code of 1954. 

SEC. 2004. LIMITATIONS ON BENEFITS AND CONTRIBUTIONS. 
(a) Pi, AN RKQVIREMENTS. — 

(1) Section 401(a) (relating to requirements for qualification) 
is amended by inserting nfter paragraph (15) the fo'. loiving neiv 
pnr ngrnph: 

"(10) A trust shall not constitute a qualified trust under 
this section if the plan of which such trust is a part provides 
for?&enefits or contr i/rutio»s ivlrich exceed the lir»itntions of 
section 415. " 

(2) Subpart B of part I of subchapter D of chapter 1 is 
amended by inserting after' section 4-14 the folloiving new section: 

"SEC. 415. LIMITATIONS ON BENEFITS AND CONTRIBUTION UNDER 
QUALIFIED PLANS. 

(a) GENERAL RULE. — 
"(1) TRUsrs. — A trust ivhich is a part of a pension, profit- 

slrai ing, or stock bonus plan shall not constitute a qualified trust 
rrndersection 401(a) if— 

"(A) in the case of a defined benefit plan, the plan pr ovides 
for the, payment of benefits with respect to a participant ivhich 
exceed the limitation of subsection (b) u (B) in the case of a defined contribution plan, contribu- 
tions nnd other additions under the plan with respect to any 
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participant for any taxable year exceed the limitation of sub- 
section (c), or 

"(C) in any case in which an individual is a participant in 
both a defined benefit plan and a defined contribution plan 
maintained by the employer, the trust has been disqualified 
under subsection (g). 

"(2) SECTION APPLIES To CER'rAIN ANNI ITIKS AND ACCOUNTS. — 
in the case of— 

"(A) an employee annuity plan described in section 403 
(a) "(8) an annuity contract descrilied in section 403(b), 

"(C) an individual retirement account described in section 
408(a) ) 

"(D) an individual retirement annuity described in sec- 
tion 408 (b), 

"(K) a plan describecl in section 405 (a), or 
"(F) a retirement bond described in section 400, 

such contract. , annuity plan, accou»t, annuity, plan, or boiid shall 
not be considered to be described in si ction 403 (a), 403 (b), 40;i (a), 
408(a), 408(b) i or 400, as the case may be, unless it, satisfies the 
requireinents of subparagraph (A) or s»bpairagraph (8) of paia- 
graph (1), whichever is appropriate, and has not bce» disqualified 
under subsection (g) . In the case of an annuity contract described 
in section 403(b), the preceding sentence shall apply only to the 
portion of the annuity contract ivhich exceeds the limitation of 
subsection (b) or the limitation of subsection (c), whichevci is 
appropriate, and the amount, of the co»tributio» for such portion 
shall reduce tlie exclusion allowance as provided i» section 403 
(b) (2). 

'(b) LIMITATION FOR DEFINE BENEFIT PI. ANS. — 
"(1) Iv GFNKRAL. — BP»efits with respect. to a participa»t exceed 

the limitation of this subsection if, whe» expressed as aii annual 
benefit (within the meaning of paragraph (2) ), such a»nual be»e- 
fit is greater than the lesser of— 

"(A) f 75)000) or 
"(B) 100 percent of the participant's average rn»ipe»sa- 

tion for his liigh 3 y& ars. 
"(2) ANNITAz. RKvFFIT. — 

( A ) IN oKNKRAI For pill poses of l)ai agi ipll ( 1 ) y 
fl'ie 

ter»i 'annual benefit' »iea»s a benefit payable an»ually in the 
form of a straight life annuitv (Ivith no ancillary bc»efits) 
under a plan to Ivliich employ& es do not contrilnite and u»der 
which no rollover contributions (as defined in sections 402 
(a) (5), 403(a) (4), 408(d) (3), and 400(b) (3) (C) are made. 

(D) ADJUSTMENT FOR CERTAIN OTHFR FORMS OF BFNFFIT. — 
If the benefit under the plan is payable in a»y foriii other 
than the form described in subparagraph (A), or if the 
employees contribute to the plan or make rollover co»fribu- 
tions (as defi»ee in sections 402(a) (5)1403(a) (4), 408(d) (3) 
and 409 (h) (3) (C)), the deterr»inatiniis as to ivhethcr the 
limitation clescribeil in paragraph (1) has beeii satisfied shall 
be made, in accordance ivith regulations prescribed by the 
Secretary or his delegate, by adjusting such benefit so that. it 
is equivalent to the berefit described i» subparagraph (A). 
For purpo"es of tliis subparagraph, any ancillary be»efit 
which is not directly related to retirement income benefits 
shall not be taken into account; and that portion of any joint 
and survivor annuity which constitutes a qualified joint and 
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survivor annuity (as defined in section 401(a) (11) (H) (iii) ) 
shall not be taken into account. 

( C) AD JUsTMENT To 5 7 5i 0 0 0 LIMI'I' WHERE BENFFI'I' 

BEGIN8 BEFGRE AGE 55. — If the retirement income benefit under 
the plan begins before age 55, the determination as to 
whether the $75, 000 liinitation set forth in paragraph (1) (A) 
has been satisfied shall be made, in accordance witli 
regulations prescribed by the Secretary or his delegate, by 
adjusting such benefit so that it is equivalent to such a 
benefit beginning at age 55. 

(3) AvERAGE coMPENsATIGN FQR IIIGEI 0 vzARs. — Foi' 
purposes of paragraph (1), a participant's high 3 years shall be 
the period of consecutive calendar years (not more than 8) during 
which the participant both was an active participant in the plan 
and had the greatest aggregate compensation from the employer. 
In the case of an employee within the meaning of section 
401(c) (1), the preceding sentence shall be applied by substituting 
for 'compensation from the employer' the followinp: 'the partic- 
ipant's earned income (within the meaning of section 401(c) (2) 
but determined without regard to any exclusion under section 
911) '. 

(4) TOTAL ANNUAL BENEFITS NOT IN EXCESS OF 510, 000. — Not- 
withstanding the preceding provisions of this subsection, the 
benefits payable with respect to a participant under any defined 
benefit plan shall be deemed not to exceed the limitation of this 
subsection if— 

««(A) the retirement benefit payable with respect to such 
participant under such plan and under all other defined 
benefit plans of the employer do not exceed $10, 000 for the 
plan year, or for any prior plan year, and 

"(B) the employer has not at any time maintained a 
defined contribution plan in which the participant 
participated. 

"(5) REDUCTION FoR sERvICE I. Ess THAN io FEARS. — In the 
case of an employee who has less than 10 years of service with the 
employer, the limitation referred to in paragraph (1), and the 
limitation referred to in paragraph (4), shall be the limitation 
determined under such paragraph (without regard to this 
paragraph), multiplied by a fraction, the numerator of which 
is the number of years (or part thereof) of service with the 
employer and the denominator of which is 10. «R (6) CQMPUTATIoN OF BENEFITs AND coNTRIBUTIGNs. — The 
computation of— 

"(A) benefits under a defined contribution plan, for pur- 
poses of section 401(a) (4), "(B) contributions made on behalf of a participant in a 
defined benefit plan, for purposes of section 401(a) (4), and "(C) contributions and benefits provided for a participant in a plan described in sectioii 414(k), for purposes of this section 

s all not, be made on a basis inconsistent with regulations pre- . h 
scribed by the Secretary or his dele~ate. 

«« / « 

(C) I&IMITATION Foi' DFFINED C ONTRIBliTION PLANS. — 
«« / (1) IN GENERAI. . — Contributions and other additions ivith respect to a, paitiripant exceed the limitation of this sub~ection if. whei expressed as an amiuul addition (within the mmnin~ of 
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paragraph (2) ) to the participant's accolmt, such annual addition 
is greater than the lesser of— 

"(A. ) $25, 000, or 
«(B) 25 percent of the participant's compensation. 

"(2) ANiNUAI. ADDITIoN. — For purposes of paragraph (1), the 
term 'annual addition' means the sum for any year of— 

"(A) employer contributioiis, 
"(B) the lesser of- 

"(i) the amount of the employee contri'butions in 
excess of 6 percent, of his compensation, or 

"(ii) one-half of the employee contributions, and 
"(C) forfeitures. 

For the purposes of this pai ageaph, employee cont, ributions und&. r 
subparagraph (B) are determined without regard Ito any rollov&-r 
contributions (as defined in sections 402 (a) (5), 408 (@) (4), 
40S(d) (8), and 400(b) (8) ('C) ). 

(8) I ARTIcIPANT s coMPKNsATICN. — For purposes of pa, ra- 
graph (1), the term 'participant's compensation' means the corn- 
pensation of the participant from t' he employer for the year. In 
the case of an employee within the meaning of section 401(c) (1), 
the preceding sentence shall be applied by su'bstituting for 'com- 
pensation of the participant from the employer' the follow ng: 
'the participant's earned income (within the meaning of section 
401(c) (2) but determined without regard to any exclusion under 
section 011) '. 

(4) SPECIAI. EI. ECTION FOR SF&"I&ON 40a (b) CoiNTRACTS I'UR- 
CIIASED BY' EDIiCATIONAI. INSTITUTIONS) IIOSPITALSl AND IIOI&IE 

HEAi TEI SERVICE A&, 'ENCIKS. — 
"(A) In the case of amounts contributed for an annuity 

contract described in section 408(b) for the year in which 
occurs a participant. 's separation from the service with an 
educational institution, a hospital, or a home health service 
agency, at the election of the participant there is substituted 
for the amount specified in paragraph (1) (B) the ainouiit of 
the exclusion allowance which wo&!hl be determined under 
section 408 (b) (2) (without regard to this section) for the 
participant's taxable year in which su& h separation occurs if 
the participant's years of service were computed only by tak- 
iii« into account. his service for tile cniployer during 'the 

period of years (not. exceeding teii) eiiding oil the d;lte of 
sllcli separation. 

"(B) In the, case of amounts contributed for an annuity 
conti act &lescribed in section 408('b) for any year in the, case 
of a participant, who is an employee of an educational ins'ti- 
tution, a hospital, or a home health service agency, at the 
election of the participant there is substi'tuted for the amount 
specified in paragraph (1) (B) the least of- 

"(i) 25 percent of the participant's includible coni- 
pensation (as defiiied in section 408(b) (8) ) plus!I4, 000, 

"(ii) the amount of tlie exclusion allowance deter- 
mined for the year under section 408(b) (2), or 

"(iii) $15, 000. 
"(C) In the case of amounts contributed '"or an annuity 

contract described in section 408(b) for any year for a par- 
ticipant who is an employee of an educational institution, a, 

hospital, or a, home healtli service agency, 'at the election of 
the participant the pro& isions of section 408(b) (2) (A) sh:111 
not apply. 
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"(D) (i) The provisions of this para«raph app]y 
the paIticipant elects its application at the time and in the 
Jnanner provide&'1 under regulations prescribed by the Sec- 
retary or his de]egate. Xot Jnore than one election may be 
made under subparagraph (A. ) by any participant. A. partici- 
pant ~v]JO elects to ha~ve the provisions of subparagI. aph (A), 
(B), or (C) of this paragraph apply to him may not elect 
to have any other subpara~graph of this paragraph apply to 
him. Any election made under this paragraph is irrevocable. 

"(ii) For purposes of this paJ agraph the tenn 'educational 
inst tution' means an educational institution as defined in sec- 
tion151(e) (4). 

"(iii) For purposes of this paragraph the terJn 'home 
health service agency' means an organization described in 
subsection 501(c) (8) xvhich is exempt from tax under section 
501(a) and xvhich has been determined by the Secretary of 
Health, Education, and AVe]fare to be a home health agency 
(as defined in section 1861(o) oi the Socia] Security Act). 

"(d) CosT-or-I. IVING ADJLSTAIENTS. — 
"(1) IN GENERAL. — The Secretary or his delegate sha]1 adjust 

annually— 
"(A) the f75, 000 amount in subsection (b) (1) (A), 
"(B) the &I'25, 000 amount in subsection (c) (1) (A), and 
"(C) in the case of a participant v«ho is separated f'rom 

service, the amount taken into account under subsection (b) 
(1) (B) 

for increases in the cost of living in accordance ivith regulations 
prescribed by the Secretary or hi~s delegate. Such regulations shall 
provide. for adjustment procedures which are similar to the pro- 
cedures used to adjust. primary insurance amounts under section 
215 (i) (2) (A) of the Social Security A& t. . 

"(2) BAsE PKRIDDs. — The base period taken into account— 
"(A) for purposes of subparagraphs (A) and (B) of para- 

graph (1) is the calendar q&&a& ter beginning October 1, 1974, 
an&1 

"(B) for purposes of subparagraph (C) oi paragraph (1) 
is the last calendar quarter of the calendar year 1Jefore the 
calendar, year in ~vhi&h the participant. is separated from 
service. 

(e) I&IMITATION IN CASE OF DEFINED BENEFIT PJ. AN AND DFFINKD 
CONTRIBLTION PION FOR SA1itE EMPu)YEK. — 

"(1) Iv GFNrRAI, . — In any case in Jvhich an hJdividua] is a 
participant. in both a defiJned benefi D]an and a defin& d contribu- 
tion plan maintained by the same emp]oyer, the sum of thc defined 
benefit p]an fraction and the defined contribution plan fraction f' or any year may not, exceed 1. 4. 

"(2) DEFINED BENEFIT. PJ. AN FRAcTION. — For purposes of this 
subsection, the defined benefit, plan fraction for any year is a fraction— 

"(A. ) the numerator of w]Jic]J is the projected annual bene- 
fit, of the participant under the plan (determiJ&ed as of the 
close of the year), and 

"(B) the denominator of Jvhi&h is the r&rojected annual 
benefit, of the paJticinant under the Dian (determined as oi 
the close of the year) if the plan provided the maximum bene, — 

fit. al]o Jvable under subsection (b) . « / (8) DKFINFD coNTRIBJ:Tlox PLAN FRAG'I'IDN. — For pulposes of this subsection, t]Je defined contribution plan fraction for any 
year is a fraction— 
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«(A) thenurrierator of which isthesur&i of the annual addi- 
tions to the participant's account as of the close of the year, 
and 

"(8) t]re denomir ator of ivhich is the sum of the nlaximum 
aniount of annual additions to su&. h account w!&ich could liave 
been made under subsection (c) for such year and for each 
prior year of service with the employer. 

(4) Sl'KCIAL TRANsITIoN Rr&LFS I'oR DEFINED &"oNTRIBIITIoN 
FRAcTIDN. — In applying pa, i agraph (&)) with respect to years 
beginning before Januai y 1, 1976 —— 

"(iV) the aggregate amou!it takerr into account under para- 
graph (')) (&&) may not exceed tile aggregate aniount taken 
into account under paragraph ( &) (Ii), and 

"(8) the amount taken into arcoui:t unde& subsection (c) 
(-') (8) (i) for any year concerned is an amount eq»al to- 

"(i) the excess of the aggregate amount of employee 
conti ibutions for all years beginning before January 1, 
1976, during which the ernplovee was an active partici- 
pant of the. plan, over 10 percent of the employce&s aggre- 
gate compensation for all such years, m»ltip!ied by 

"(ii) a fraction the nuilier, itor of whi&h is 1 and the 
denominator of which is the number of years beginning 
before January 1, 1976, d»rin& whi&. h the employee was 
an active pal't lclparit, 111 th&' plan. 

Employee contributions made on oi lifter October oi 1978, shall 
be taken into accouiit under subparagraph (B) of the preceding 
sentence only tn the extent that the adair&ount of such contributions 
does not exceed the maximuin arnourit of contributions permissible 
under the plan as in efi'ect on October o, 197 &. 

"(5) Speci, &L Ru&I. F~ i oR sFcTIONs -10, '& (b) and 408. — For purposes 
of this subsection, any annuity contract, described in section 403 
(b) (except in thc ras& of a participant who has elected under 
subsection (c) (4) (D} to have the pixivisions of subsection (c) 
(4) (C) apply). any individual retirement, a«o&int described in 
section 408(a), anv individual F&tiiement annuity described in 
section 408(b), and any retirement, bond described in section 409. 
for the be iefit of a participant shall be treated as a Refille con- 
trib»i ion plan maintained by each employer with respect to which 
the participant lias the control requii'ed»nd&i subse&tion (b) or 
(c) nf section 414 (as modified l&y s»bscction (n) ). In the & ase of 
any aiinuity contract described in section 40~(b), tlie amount of 
the conti-il;ution Risqualified by reason of subse&. tion (g) shall 
reduce t!i& ex& i»sion alloivance as provided in section 40:l(b) (0). 

"(f) Co~rr&INiNO oF PIANs. — 
"(1) IN &;RNI&RAL. — Eoi purposes o. applyin« the liinitations of 

s»bsections (b). (c), and (e. )— 
"(&&&. ) all R& fine benefit plans (whether or not terminated) 

of an employer are to be treated as one defined benefit plan, 
a lid 

"(Ii! all Refined contribution plans (iv!lither or not termi- 
nated) of an employer are to be treated as one defined con- 
tribution plan. 
(9) A. NNUAL co!&IPFNSATTON T'KFN INTo Ac&'ol. 'NT FoR DFFINFD 

1&r!NRFIT Pi, xvs. — If the emliloyer has more than one dehned berefit. 
plan— 

"(A. ) subsection (b) (1) (8) shall be applied separatelv 
with respect to each such p!an, but 
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"(g) in applying subsection (b) (1) (8) to the aggregate 
of such defined benefit plans for purposes of this subsection, 
the high ~ years of compensation taken into account shall be 
the period of consecutive calendar years (not more than 3) 
during which the individual had the gicatest aggregate com- 
pensation from the einployer. 

"(g) AGGREGATIQN oF PLANs. — The Secretary or his delegate. in 
applying the provisions of this section to benefits or contributions 
under more than one plan maintained by the same employer, and to 
any trusts, contracts, accounts, or bonds referred to in subsection 
(a) (9), with respect to which the participant has the control required 
under section 414 (b) or (c), as Inodified by subsection (h), shall, mid er 
regulations prescribed by the Secretary or his delegate, disqiialify 
one or m re trusts, plans, contracts, accounts, or bonds, or any com- 
bination, hereof until such benefits or contributions do not exceed the 
limitatiu is contained in this section. In addition to taking into account 
such other factors as may be necessary to carry out the purposes of 
subsections (e) and (f), the regulations prescribed under this para- 
graph shall provide that no plan which has been terininated shall be 
disqualified until all other trusts, plans, contracts, accounts, or bonds 
have been disqualified. 

"(h) 50 PERcENT CONTROL. — For purposes of applying subsections 
(b) and (c) of section 414 to this section, the phrase 'more than 50 
percent' shall be substituted for the phrase 'at least, 80 percent' each 
place it appears in section 3. 563 (a) (1) . 

"(i) RECORDS NOT AVAILABLE FOR PAST PERIODS. — AVhere for the 
period before January 1, 1976, or (if later) the first day of the first, 
plan year of the plan, the records necessary for the application of this 
section are not available, the Secretary or his delegate may by regula- 
tions prescribe alternative methods for determining the amouiits to 
be taken into account foi such period. 

"(j) REGUI, ATIovs; DEFINITION oF YEAR. — The Secretary or his 
'delegate shall prescribe such regulations as may be necessary to carry 
out, the, pui poses of this section, including, but not limited to, remi- 
lations defining the term 'year' for purposes of any provision of this 
sec t i on. 

(k) SPECIAL RULES. — 
"(1) DEFINED BENEFIT PLAN AND DEFINED CONTRIBUTION PLAX. — 

Yor purposes of this title, the term 'defined contribution plan' or 
'defined benefit plan' means a defined contribution plan (within 
the meaning of section 414(i) ) or a defined benefit plan (within 
the meaning of section 414(j) ), whichever applies, which is— 

"(A) a plan described in section 401(a) which includes a 
trust which is exempt from tax under section 501(a), "(8) an annuity plan described in section 408(a), "(C) a, qualified bond purchase plan described in section 
405 (a), 

"(D) an annuity a contract described in section 408(b), "(E) an individual retirement account described in sec- 
tion 408 (a), 

"(F) an individual retirement annuitv described in section 
408(b), or 

"(6) an individual retirement bond described in section 
409. ". 

(:5) SPECIAL RULE FOR CERTAIN PLANS IN EFFECT ON DATE OF 
ENAcTMENT. — In any case in which, on the date of. enactment of 
this Acti an inclividual is a participant in both a defined benefit 
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plan and a defined contribution plan maintained by the same 
employer, and the sun; of the defined benefit plan fraction and 
the defined contribution plan fraction for the year during v hich 
such date occurs exceeds 1. 4, the sum of such fractions may con- 
tinue to exceed 1. 4 i f— 

(A) the defined benefit plan fraction is not increased, by 
amendment, of the plan or otherwise, after the date of enact- 
ment of this Act, , and 

(B) 'no contributions are made under the defined contrilm- 
tion plan after such date. 

A. trust wliich is part of a pension, profit-sharing, or stock bonus 
plan described in the preceding sentence shall not be treated as 
not constituting a qualified trust under section 401(a) of the 
Internal Revenue Code of 1954 on account of the provisions of sec- 
tion 415 (e) of such Code, as long as it is described in the preceding 
sentence of this subsectioii. 

(b) IaIMIT oN EMpLQYER DEDUcTIoÃs. — The second sentence of sec- 
tion 404(a) (8) (A) (relating to limits on deductible contributions) 
is amended by striking out "beneficiaries under the. plan. " and insert- 
ing in Jieu thereof "beneficiaries under the plan, ~but the amount so 
de~ductible under this sentence in any one succeeding taxable year 
together with the amount so deductible under the first sentence of this 
subparagraph shall not exceed 25 percent of the compensation other- 
wise paid or accrued du'ing such taxable year to the beneficiaries 
under the plan. ". 

(c) CEI'TAIN ANNUITY AND BoND PURCHASE PI. ANS, — 
(1) Section 404(a) (2) (relating to the general rule for deduc- 

tion for employee annuities) is amen&led by striking out "(15)" 
and inserting in lieu thereof "(15), (16), and (19)" and by strik- 
ing out "(a) (9') and (10)" and inserting in lieu thereof "(a) (9), 
(10), (17), and (18)". 

(2) Section 405(a) (1) (relating to requirements for qualified 
bond purch;ise plans) is amended by striking out "aiid (8), " and 
inserting in lieu the& eof "(8), (16), and (19) ". 

(8) Section 805&(d) (1) (C) (relating to pension plan reserves) 
is amended by striking out "and (15)" and inserting in lieu 
thereof "(15). (16), and (19) ". 

(4) Section 406(b) ('&) (relatiiig to exclusion allowance) is 
amended to read as folloivs: 

"(2) E xCI'. USION ALLOWANCE. — " (A ) IN OENERAL. — For purposes o f this subsection, the 
exclusion allowance for any employee for the taxable»ear is 
an amount equal to the excess, if any, of- 

"(i) the amount determined by multiplying 20 percent 
of his includible compensation hy the. nu. mber of years of 
service, over 

"(ii) thc aggregate of the amounts contributed by the 
einployer for annuity contracts and excludible from the 
gross mcome of the employee for any prior taxable vear. 

( B ) ELECTION TO HAVE ALLOWANCE DETFRMIKED UNDER 
sEUTIoN 4IS RULEs. — In the case of an employee who makes an 
election under section 415 (c) (4) (D) to have the provisions of 
section 415(c) (4) (C) (relating to special rule for section 
408(b) contracts purchased by~educational institutions, hos- 
pitals, and home health service agencies) apply, the exclusion 
allowance for any such employe~e for the taxable year is the 
amount which could gabe contributed (under sectIon 415) by 
his employer under a plan described in section 408(a) if the 
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annuity contract for the benefit of such employee were treated 
as a defined contribution plan maintained by the employer. ". 

(d) EFFECTIVE DATE. — 
(1) GENERAL RULE. — The amendments made by this section shall 

a ply to years be~inning after December 31, 1975. The Secretary 
o(the Treasury shall prescribe such regulations as may ae neces- l 

sary to car ry out the provisions of' this paragraph. 
(2) TRANSITION RULE FOR DEFINED BENEFIT PLANS. — En the 

case of an individual who was an active participant in a defined 
benefit plan before October 3, 1978, if— 

(A) the annual benefit (within the meaning of section 
415(b) (2) of the Internal Revenue Code of 1954) payable 
to such participarrt on retirement does not exceed 100 percent 
of his annual rate of compensation on the earlier of (i) Octo- 
ber 2, 1978, or (ii) the date on which he separated from the 
service of the errrployer, 

(E3. ) such annual benefit is no greater than the annual bene- 
fit which would have been payable to such participant on 
retirement if (i } all the terms and conditions of such plan in 
existence on such date had remained in existence until such 
retirement, and (ii) his compensation taken into account for 
any period after October 2, 197'3, had not exceeded his annual 
rate of compensation on such date, and 

(C) in the case of a participant who separated from the 
service of the employer prior to October 2, 1978, such annual 
benefit is no greater than his vested accrued benefit as of the 
date he separated from the service, 

then such annual benefit shall be treated as not exceeding the limi- 
tation of subsection (b) of section 415 of the Internal Revenue 
Code of 1954. 

SEC. 2005. TAXATION OF CERTAIN LUMP SUM DISTRIBUTIONS. 
(a) TREATMENT oF ToTAL DIsTRIBUTIDNs. — Sectron 402(e) (relat- 

ing to certain plan terrninations) is amended to read as follows: "(e) TAX ON E&UMP SUM DISTRIBUTIONS. — 
(1) IMPOSITION OF SEPARATE TAx ON LUMP SUM DISTRIBUTIONS. — 

"(A) SEFARATE TAx. — There is hereby imposed a tax (in 
the amount determined under subparagraph (E3)) on the 
ordinary income portion of a lump sum distribution. 

"(E3) AMDUNT oF TAx. — The amount of tax imposed by 
subparagraph (A) for any taxable year shall be an amount 
equal to the amount of the initial separate tax for such taxable 
year multiplied by a, fraction, the numerator of which is the 
ordinary income portion of the lump sum distribution for the taxable year and the denominator of which is the total tax- 
able amount of such distribution for such year. "(C) ENITIAr, sEPARATE TAx. — The initial separate tax for 
any taxable year is an amount equal to 10 times the tax which 
would be imposed by subsection (c) of section 1 if the recipi- ent were an individual referred to in such subsection and the taxable income were an amount equal to one-tenth of the excess of- 

"(i) the total taxable amount of the lump sum distri- bution for the taxable year, over 
"(ii) the minimum distribution allo~ ance. 
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(D) MINIMU3i DIsTRIBUTICN AI. I. owANcE. — For purposes 
of this paragraph, the minimum distribution allowance for 
the taxa, ble year is an amount equal to- 

"(i) the lesser of $10, 000 or one-half of the total tax- 
able amount of the )ump sum distribution for the tax- 
able year, reduced (but not, below zero) by 

"(ii) 20 percent of the amount (if any) by which such 
total taxable aniount exceeds $20, 000. 

'(E) LIABILITT roR TAz. — The recipient shall be liable for 
the tax imposed by this paragraph. 

(2) MULTIPLE DIS'I'i&IBUTIONS AND DISTRIBUTIONS OF ANNUITY 
coNTRAOTs. — In the case of any recipient, of a lump sum clistiibu- 
tion for the taxable year with r& spect to whom dui ing the 6-tax- 
able-year period ending on thc last day of the taxable year there 
has been one or more other lump sum distriliutions after Decem- 
ber 81, 1978, or if the distribution (or any part thereof) is an 
iiuiuity contract, in coniputing the taz imposed by paragraph (1) 
(A), the total taxable amounts of a]1 such distributions Iluring 
such 6-tazable-year period shall be aggregated, but the amount of 
tax so computed shall be rerluced (but not below zero) by the 
slim of— 

"(A) the amount of the tax imposed by paragraph (1) (A. ) 
paid with respect, to such other Ilistributions, plus 

"(8) that portion of the tax on the aggregated total taz- 
able amounts which is attributable to ann»ity contracts. 

Icor purposes of this paragraph, a beneficiary of a trust to which 
a lump sum Ilistribution is made shall be treated as the recipient 
of sucli distribution if the beneficiary is an employee (including 
an employee within the. meaning of section 401(c) (1) ) with re- 
spect to t' hc plan under which the distribution is macle or if the 
beneficiary is treated as the owner of such trust. for purposes of 
subpart E of part I of subchapter J. In the case of the distribu- 
tion of an annuity contract, the taxable amount of such Ilistribu- 
tion shall be deemed to be the current. actuarial value of the con- 
tract, determined on the date of such distribution. In the case of 
a lump sum distribution with respect to any individual vvhich is 
made only to two or more trusts, the tax imposed by paragraph 
(1) (A) ~hall be computed as if such distribution was made to a 
single trust, but the liabi]ity for such tax shall be apportioned 
among such trusts according to the relative amounts received by 
each. The Secretary or his delegate shall prescribe such regula- 
tions as may be necessary to carry out the purposes of this 
paragraph. 

"(3) Ai. i. owANOE OF DEDUc TION. — The ordinary income portion 
of a lump sum distribution for the taxable year shall be allowed 
as a deduction from gross income for such taxable year. but only 
to the extent included in the taxpayer's gross income for such 
taxable year. 

"(4) DEFINITIONS AND SPECIAL RUI, ES. — 
"(A) LIJMP sUM DIsTRIBUTioN. — For purposes of this 

section and section 40;5, the term 'lump sum distribution' 
means the distribution or payment within one taxable year 
of the recipient of the balance to the credit of an emplovee 
which becomes payable to the recipient- 

"(i) on account of the employee's death, 
"(ii) after the employee attains age 59I/2, 
"(iii) on account of the employee's separation from 

the service, or 
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"(iv) after the employee has become disabled (within 

the meaning of section 79(m) (7) ) 
from a trust which forms a part of a plan described in sec- 

tion 401(a) and which is exempt from tax under section 501 

or from a plan described in section 403(a). Clause (iii) of 

this subparagraph shall be applied only with respect to an 

individual who is an employee without regard to section 

401(c) (1), and clause (iv) shall be applied only with respect 

to an employee within the meaning of section 401(c) (1). 
For purposes of this subparagraph, a distribution of an 

annuity contract from a trust or annuity plan referred to in 

the first sentence of this subparagraph shall be treated as a 

lump sum distribution. For purposes of this subparagraph, 

a distribution to two or more trusts shall be treated as a 

distribution to one recipient. 
"(8) ELECTION OF LUMP SUM TREATMENT. — FOI' pilrpoSeS 

of this section and section 403, no amount which is not an 

annuity contract may be treated as a lump sum distribution 

under subparagraph (A) unless the taxpayer elects for the 

taxable year to have all such amounts received during such 

year so treated at the time and in the manner prov ded under 

regulations prescribed by the Secretary or his delegate. Not 

more than one election may be made under this subparagraph 

with respect to any individual after such individual has 

attained age 59I/2. No election may be made under this sub- 

paragraph by any taxpayer other than an individual, an 

estate, or a trust. In the case of a lump sum distribution made 

with respect to an employee to two or more trusts. the election 

under this subparagraph shall- be mad by the personal 

I epresentative o f the employee. 
"(C) AGGREGATION OF CERTAIN TRUSTS AND PI. ANS. — For 

purposes of determining the balance to the credit of an 

employee under subparagraph (A)— 
"(i) all trusts which are part of a plan shall be treated 

as a single trust, all pension plans maintained by the 

employer shall be treated as a single plan, all profit- 
sharing plans maintained by the employer shall be 
treated as a single plan, and all stock bonus plans main- 

tained by the employer shall be treated as a single plan, 
and 

"(ii) trusts which are not qualified trusts under sec- 
tion 401(a) and annuity contracts which do not satisfy 
the requirements of section 404(a) (9) shall not. be taken 
into account. 

"(D) ToTAL TAxABLE AMOUNT. — For purposes of this 
section and section 408, the term 'total taxable amount' 
means, with respect to a lump sum distribution, the amount 
of such distribution which exceeds the sum of- 

"(i) the amounts considered contributed by the 
employee (determined by applying section 72(f) ), which 

employee contributions shall be reduced by any amounts 
theretofore distributed to him ivhich vere not includ- 
ible in gross income, and 

"(ii) the net unrealized appreciation attributable to 
that part of the distribution which consists of the seru- 
rities of the employer corporation so distributed. 

rr /M (E) OrDINARY INcoME PGRTICN. — For purposes of this 
section, the term 'ordinary income portion' means, with 
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respect to a lump sum distribution, so»»ich of the total taxa- 
ble amount of such distribution as is equal to the product of 
such total taxable amount multiplied by a fraction- 

"(i) the numerator of which is the number of calendar 
years of active participation by the employee in such 
plan after December 81, 1978, and 

"(ii) the denominator of wliich is the, number of cal- 
endar years of active participation by the employee in 
such plan. 

"(F) EMPI oYEz. — For purposes of this subsection and s«b- 
section (a) (2), except as otherwise provided in subpara- 
graph (A), the term 'employee' includes an individual wlio 
Is an employee within the Ineaning of section 401(c) (1) and 
the employer of such individual is the person treated as his 
employer under section 401 (c) (4) . 

(G) CoMMUNITY PRQPERTY LAws. — The provisioiis of t;liis 
subsection, other than paragraph (3), shall be applied with- 
out regard to community property laws. 

"(H) Ml'NIMUM PERIoD oF sERvlcE. — For purposes of this 
subsection (but not for purposes of subsection (a) (2) or sec- 
tion 403(a) (2) (A) ), no amount distributed to an employee 
from or under a plan may be treated as a lump sum distrib- 
uted under subparagraph (A) unless he has been a partici- 
pant in the plan for 5 or more taxable years before tlie taxable 
year in which such amounts are distributed. 

"(I) AMGUNTs sUBJEGT To PENALTY. — This subsection sliall 
not apply to amounts described in clause (ii) of siibpara- 

raph (A) of section 72(m) (5) to the extent that sectioii 
2 (m) (5) applies to such amounts. 

( J) UNREALIZED APPRECIATION OF EMPLOYER SECURI- 
TIEs. — In the case of any distribution including secui ities of 
the employer corporation which, without regard to the 
requirement of subparagraph (H), would be treated as a lump 
sum distribution under subparagraph (A), there shall be 
excluded from gross income the net unrealized appreciation 
attributable to that part of the distribution which consists 
of securities of the employer corporation so distributed. In 
the case of any such distribution or any lump sum distribu- 
tion including securities of the employer corporation, the 
amount of net unrealized appreciation of such securities and 
the resulting adjustments to the basis of such securities shall 
be determined under regulations prescribed by the Secretary 
or his delegate. 

"(K) SEGI. . RITIES. — For purposes of this subsection, the 
terms 'securities' and 'securities of the employer corporation' 
liave the respective meanings provided by subsection (a) (8) . " 

(b) I'HASKOUT OF CAPITAI, GAINS TREATMENT. — 
(1) IN GENERAI. . — Section 402(a) (2) (relating to capital gains 

treatment for certain distributions) is amended to read as follows: 
(2) CAI'ITAI. GAINS TREATMENT FOR PORTION OF LUMP SUM 

DIsTRIBiiTIGNs. — Ill the case, of an employee trust described in 
section 401(a), which is exempt from tax under section 501(a), 
so much of tile total taxable amount (as defined in subparagraph 
(D) of subsection (e) (4) ) of a lump sum distribution as is equal 
to the product of such total taxable amount multiplied by a frac 
tion— 

"(A) the numerator of which is the number of calendar 

h. 
ears of active participation by the employee in such plan 
efore January 1, 1974, and 
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"(B) the denominator of which is the number of calendar 
years of active participation by the etnployee in such plan, 

shall be treated as a gain from the sale or exchange of a capital 
asset held for more than 6 Inonths. For purposes of computing the 
fraction described in this paragraph and the fraction under sub- 
section (e) (4) (K), the Secretary or his delegate may prescribe 
regulations under which plan years may be used. in lieu of cal- 
endar years. For purposes of this paragraph, in the case of an 
individual who is an employee without regard to section 401(c) 
(1), determination of whether or not any distribution is a lump 
sum distribution shall be made without regard to the requirement 
that an election be made under subsection (e) (4) (B), but no dis- 
tribution to any taxpayer other than an individual, estate, or trust 
may be treated as a lump sum distribution under this paragraph. " 

(2) AMENDMENT oF sEGTIoN 403. — That part of paragraph (2) 
of section 408(a) which follows clause (ii) of subparagraph (A) 
thereof is amended to read as follows: 

"(iii) a lump sum distribution (as dered in section 
402 (e) (4) (A) ) is paid to the recipient, 

so much of the total taxable amount (as de6ned in section 
402(e) (4) (D) ) of such distribution as is equal to the prod- 
ttct of such total taxable amount multiplied by the fraction 
described in. section 402(a) (2) shall be treated as a gain from 
the sale or exchange of a capital asset held for more than 6 
nionths. For purposes of this paragraph, in the case of an 
bIdividual who is an employee without regard to section 401 
(c) (1), determination of whether or not, any distribution is 
a lump sum distribution shall be made without regard to the 
re&luiremcnt that an election be made under subsection (e) 
(4) (B) of section 402, but no distribution to any taxpayer 
other than an individual, estate, or trust may be treated as a 
Iutnp sum distribution under this paragraph. 

"(B) CROSS REFERENCE. — 
"For imposition of separate tax on ordinary income portion of lump 

sum distribution, see section 402(e). ". 
(c) CONFORMING AMENDMENTS. — 

(1) Subparagraph (C) of section 402(a) (8) is repealed. 
(2) Paragraph (5) (as in efFect on December 81, 1978) of sec- 

tion 402(a) is repealed. 
(8) Section 72 is amended by striking out subsection (n) thereof 

and by rcdesignating subsections (o) and (p) as (n) and (o), 
respectively. 

(4) The second sentence of section 46 (a) (8) and the second 
sentence of section 50A(a) (8) are each amended by inserting 
after "tax preferences), " the following: "section 402(e) (relat- 
ing to tax on lump sum distributions), ". 

(5) The third sentence of section 901(a) is amended by insert- 
ing "against the tax imposed by section 402(e) (relating to tax 
on lump sum distributions), " before "against the tax imposed by section 581". 

(6) Subsection 1804(b) (2) (relating to special rules) is 
amended by striking out paragraph (2) and by redesignating 
paragraphs (8), (4), (5), and (6) as paragraphs (2), (8), (4), and (5), respectively. 

(7) Subparagraph (A) of section 56(a) (2) and paragraph (1) of section 56(c) are each amended by inserting before u581" the following: "402(e), ". 
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(8) Sections 871(b) (1) and 877(b) are each amended by insert- 
ing", 402(e) (1), " after "section 1". 

(9) Section 62 (defining adjusted gross income), is amended by 
inserting after paragraph (10) the following new paragraph: 

(11) CERTAIN PORTION OF LUMP-SUM DISTRIBUTIONS FROM PEN- 
sIoN PLANs TAxED UNDER sEGTIoN 402 (e) . — The deduction allowed 
by section 402(e) (8). " 

(10) Section 122(b) (2) (relating to consideration for the con- 
tract) is amended by striking out "72(o)" and inserting "72(n) ". 

(11) Section 405(e) (relating to capital gains treatment and 
limitation of tax not to apply to bonds distributed by trusts) is 
amended by striking out "Section 72(n) and section 402(a) (2)" 
and inserting "Subsections (a) (2) and (e) of section 402". 

(12) Section 406(c) (relating to termination of status as 
deemed employee, etc. ) is amended by striking out "section 72 (n), 
section 402(a) (2)" and inseiting "subsections (a) (2) and (e) of 
section 402". 

(18) Section 407(c) (relating to termination of status as 
deemed employee, etc. ) is amended by striking out "section 72 (n), 
section 402(a) (2)" and inserting "subsections (a) (2) and (e) of 
section 402". 

(14) Section 1848 (b) (1) (relating to earned income) is 
amended by striking out "72(n), 402(a) (2)" and inserting "402 
(a) (2) 402(e)". 

(15) Section 101(b) (2) (B) is amended by striking out "total 
distributions payable -(as defined in section 402(a) (8) ) which are 
paid to a distributee within one taxable year of the distributee by 
reason of the employee's death" and inserting in lieu thereof "a 
lump sum distribution (as defined in section 402(e) (4) )". 

(d) EFFEcvn~ DATE. — The amendments made by this section shall 
apply only with respect to distributions or payments made after 
December 81, 1978, in taxable years beginning after such date. 

SEC. 2006. SALARY REDUCTION REGULATIONS. 

(a) INCLUSION OF CERTAIN CONTRIBUTIONS IN INCOME. — Except in 
the case of plans or arrangements in existence on June 27, 1974, a 
contribution made before January 1, 1977, to an employees' trust 
described in section 401 (a), 408 (a), or 405 (a) of the Internal Revenue 
Code of 1954. which is exempt from tax under section 501(a) of such 
Code, or under an arrangement which, but for the fact that it was not 
in existence on June 27& 1974& would be an arrangement described in 
subsection (b) (2) of this section, shall be treated as a contribution 
made by an employee if the contribution is made under an arrange- 
ment under which the contribution will be made only if the employee 
elects to receive a reduction in his compensation or to forego an 
increase in his compensation. 

(b) ADMINISTRATION IN THE CASE OF CERTAIN QUALIFIED PENSION 
QR PRCFIT-SHARING PLANs) ETO. , IN ExIsTENcE oN JUNE 27) 1974. — 
Xo salary reduction regulations may be issued by the Secretar~y of the 
Treasury in final form before January 1, 1977, with respect to an 
arrangement which was in existence on June 27, 1974, and which, on 
that date— 

(1) provided for contributions to an employees' trust described 
in section 401(a), 408 (a), or 405 (a) of the Internal Revenue Code 
of 1954 which is exempt from tax under section 501(a) of such 
Code, or 

(2) was maintained as part of an arrangement under which an 
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employee was permitted' to elect to receive part of his compensa, - 

tion in one or more alternative forms if one of such forms results 

in the inclusion of amounts in income under the Internal Revenue 

Code of 1954. 
(c) ADMINISTRATION OF LAW WITH RESPECT To CERTAIN PLANS. — 

(1) ADMINISTRATION IN THE CASE OF PLANS DESCRIBED IN 

sUBsEOTIDN (b). — Until salary reduction regulations have been 

issued in final form, the law with respect to plans or arrangements 
described in subsection (b) shall be administered— 

(A) without regard. to the proposed salary reduction regu- 
lations (67 FR 25%8) and wfthout regard to any other 
proposed salary reduction regulations, and 

(B) in the manner in which such law was administered 
before, lanuary 1, 1972. 

(2) ADMINISTRATION IN TEIE CASE OF QUAI IFIZD PROFIT-SIIARING 

PI. ANs. — In the case of plans or arrangements described in sub- 
section (b), in applying this section to the tax treatment of 
contributions to qualified profit-sharing plans where the contrib- 
uted afnounts are distributable only after a period of rleferral, the 
law shall be a&lministercd in a manner consistent with— 

(A) Revenue Ruling56 — 497 (1956 — 2 C. B. 284), 
(B) Revenue Rulin«66 — 180 (1963 — 2 C. B. 189), and 
(C) Revenue Ruling 68 — 89 (1968 — 1 C. B. 402). 

(d) LIMITATION ON RETROACTIVITY OF I INAL REOUI. ATIoNs. — In 
the case of any salary reduction re«ulations which become final after 
December 31, 1976— 

(1) for purposes of chapter 1 of the Internal Revenue Code of 
1954 (relatin« to normal taxes an&1 surtaxes), such regulations 
shall not apply before January 1, 1977; and 

(2) for purposes of chapter 21 of such Code (relating to Fed- 
eral Insurance Contributions Act) and for purposes of chapter 24 
of such Code (relating to collection of income tax at source on 
wages), such regulations shall not apply before the day on which 
such reg~ulations are issued in final form. 

(e) SALA~RY REDUCTION REGULATIONS DEFINED. — For purposes of 
this section, the term "salary reduction regulations" means re«ulations 
dealing with the includibility in gross income (at the time of contribu- 
tion) of amounts contributed to a plan which includes a trust that 
qualifies under section 401(a), or a plan described in section 408(a) 
or 405 (a), includin«plans or arrangements described in subsection (b) 
(2), if the contribution is made under an arrangement under which 
the contribution will be made only if the employee elects to receive a 
reduction in his compensation or to forego an increase in his compen- 
sation, or under an arrangement under which the employee is per- 
mitted to elect to receive part of his compensation in one or more 
alternative forms (if one of such forms results in the inclusion of 
amounts in income under the Internal Revenue Code of 1954). 
SEC. 2007. RULES FOR CERTAIN NEGOTIATED PLANS. 

(a) TREATMENT oF CERTAIN PARTIcIPANTs IN TEIE PLAN. — Section 
404(c) (relating to certain negotiated plans) is amended by inserting 
after the first sentence the following new sentences: "I& or purposes of 
this chapter and subtitle B, in the case of any individual who before 
July 1, 1974, was a participant in a plan described in the preceding sentence— 
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"(A) such individual, if he is or was an employee within the 
meaning of section 401(c) (1), shall be treated (with respect to 
service covered by the plan) as being an employee other than an 
employee within the meaning of section 401(c) (1) and as being 
an employee of a participating employer under the plan, "(B) earnings derived from service covered by the plan shall 
be treated as not being earned income within the meaning of sec- 
tion 401(c) (2), and 

"(C) such individual shall be treated as an employee of a par- 
ticipating employer under the plan with respect to service before 
July 1, 1975, covered by the plan. 

Section 277 (relating to deductions incurred by certain membership 
organizations in transactions with members) does not apply to any trust described in this subsection. ". 

(b) OTHFR AMENDMENTs To SEcTIoN 404(c) (1). — 
(1) Paragraph (1) of the first sentence of section 404(c) is 

amended by striking out "and pensions" and inserting in lieu 
thereof "or pensions". 

(2) The last sentence of section 404(c) is amended by striking 
out "This subsection" and inserting in lieu thereof "The first and 
third sentences of 'this subsection". 

(c) EFFEcTIvE DATE. — The amendments made by this section shall 
apply to taxable years ending on or after June 30, 1972. 
SEC. 2008. CERTAIN ARMED FORCES SURVIVOR ANNUITIES. 

(a) IN GENERAL. — Section 122(a) (rel "ting to certain reduced uni- 
formed services retired pay) is amended to read as follows: "(a) GENERAL RCLF. . — In the case of a member or former member of the uniformed services of the United States, gross income does'not 
include th'e amount of any reduction in his retired or retainer pay pursuant to the provisions of chapter 73 of title 10, United States 
Code. ". 

(b) TECHNICAL AMENDMENTS. — 
(1) Section 122(b) (2) is amended by striking out "section 1438" in subparagraph (B) and inserting in lieu thereof "section 

1438 or 1452 (d) ". 
(2) Section 72(o) is amended by inserting after "Plan" in the 

headin~ of such section "or Survivor Benefit Plan". 
(3) Section 101(b) (2) (D) is amended by striking out "if the 

individual who made the election under such chapter" and insert- 
ing in lieu thereof "if the member or former member of the uni- 
formed services by reason of whose death such annuity is payable". 

(4) Section 2039(c) is amended by striking out "section 1438" 
in the last sentence and inserting in lieu thereof "section 1438 or 
1452 (d) ". 

(c) EFFEcTivE DATFs. — The amendments made by this section apply to taxable years ending on or after September 21, 1972. The amend- 
ments made by paragraphs (3) and (4) of subsection (b) apply with 
respect to individuals dying on or after such date. 
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TITI E III — JURISDICTION, ADMINISTRA- 
TION, ENFORCEMENT; JOINT PENSION 
TASK FORCE, ETC. 

Subtitle A — Jurisdiction, Administration, and 
Enforcement 

PROCEDURES IN CONNECTION WITH THE ISSUANCE OF CERTAIN DETERMINA- 

TION I. ETTFRS BY THE SECRETARY OF THE TREASURY 

SFc. 8001. (a) Before issuing an advance determination of whether 
a pension, profit-sharing& or stock bonus plan, a trust which is a part of 
such a plan, or an annuity or bond purchase plan meets the require- 
ments of part I of subchapter D of chapter 1 of the Internal Revenue 
Code of 1954, the Secretary of the Treasury shall require the person 
applying for the determination to provide, in addition to any material 
and information necessary for such determination, such other material 
and information as may reasonably be made available at the time 
such application is made as the Secretary of Labor may require under 
title I of this Act for the administration of that title. The Secretary of 
the Treasury shall also require that the applicant provide evidence 
satisfactory to the Secretary that the applicant has notified each 
employee who qualifies as an interested party (within the meaning of 
regulations prescribed under section 7476(b) (1) of such Code (relat- 
ing to declaratory judgments in connection with the qualification of 
certain retirement plans)) of the application for a determination. 

(b) (1) Whenever an application is made to the Secretary of the 
Treasury for a determination of whether a pension, profit-sharing, or 
stock bonus plan, a trust which is a part of such a plan, or an annuity or 
bond purchase plan meets the requirements of part I of subchapter D 
of chapter 1 of the Internal Revenue Code of 1954, the Secretary shall 
upon request afFord an opportunity to comment on the application at 
any time within 45 days after receipt thereof ~ 

(A) any employee or class of employee qualifying as an inter- 
ested party within the meaning of the regulations referred to in 
subsection (a) . 

(B) the Secretary of Labor, and 
(C) the Pension Benefit Guaranty Corporation. 

(2) The Secretary of Labor may not request an opportunity to com- 
ment upon such an application unless he has been requested in writing 
te do so by the Pension Benefit Guaranty Corporation or by the lesser of— 

(A) 10 employees, or 
(B) 10 percent of the employees 

who qualify as interested parties within the meaning of the regula- 
tions referred to in subsection (a). Upon receiving such a request, the 
Secretarv of Labor shall furnish a copy of the request to the Secretary 
of the Treasurv within 5 days (excluding Saturdays, Sundays, and 
legal public holidays (as set forth in section 6108 of title 5, United 
States Code) ). 

(8) Upon receiving such a request from the Secretary of Labor, 
the Secretary of the Treasury shall furnish to the Secretary of Labor 
such information held by the Secretary of the Treasury relating to the 
applicntion as the Secretary of I abor mav request. 

(4) The Secretary of Labor shall, within W days after receiving a 
request, from the Pension Benefit Guaranty Corporation or from the 
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necessary number of employees who qualify as interested parties, 
notify the Secretary of the Treasury, the Pension Benefit Guaranty 
Corporation, and such employees with respect to whether he is going 
to comment on the application to which the request relates and with 
respect to any matters raised in such request on which he is not going 
to comment. If the Secretary of Labor indicates in the notice required 
under the preceding sentence that he is not going to comment on all or 
part of the matters raised in such request, the Secretary of the Treas- 
ury shall a8ord the corporation, and such employees, an opportunity 
to comment on the application with respect to any matter on which the 
Secretary of Labor has declined to comment. 

(c) The Pension Benefit Guaranty Corporation and, upon petition 
of a group of employees referred to in subsection (b) (2), the Secretary 
of Labor, may intervene in any action brought for declaratory judg- 
ment under section 7476 of the Internal Revenue Code of 1954 in 
accordance with the provisions of such section. The Pension Benefit 
Guaranty Corporation is permitted to bring an action under such 
section 7476 under such rules as may be prescribed by the United States 
Tax Court. 

(d) If the Secretary of the Treasury determines that a plan or trust 
to which this section applies meets the applicable requirements of paIt 
I of subchapter D of chapter 1 of the Internal Revenue Code of 1954 
and issues a determination letter to the applicant, the Secretary shall 
notify the Secretary of Labor of his determination and furnish such 
information and niaterial relating to the application and determina- 
tion held by the Secretary of the TreasuIw as the Secretary of Labor 
may request for the proper administration of title I of this Act. The 
Secretary of T abor shall accept the determination of the Secretary 
of the Treasury as prima facie evidence of initial compliance by the 
plan with the standards of parts 2, 8. and 4 of subtitle B of title I 
of this Act. Tf an application for such a determination is withdrawn, 
or if the Secretary of the TIvasury issues a determination that. the 
plan or trust does not meet the requirements of such part I, the Secre- 
tary shall notify the Secretary of T. abor of the withdrawal or 
determina, tion. 

(e) Thi» section does not apply Ivith respect to an application for 
any plan received by the Secretary of the Treasury before the date 
on which section 410 of the Internal Reveruie Code of 1954 applies to 
the plan, or on which such section will apply if the plan is determined 
by the Secretary to be a qualified plan. 

PROCEDURES WITH RESPECT To CONTINUED COMPLIANCE WITII REQUIRE- 
MENTS REIMTING TO PARTICIPATION) VESTING, AND FUNDING STANDARDS 

SFc. . &002. (a) Tn carrying out the provisions of part I of subchapter 
D of chapter 1 of the Internal Revenue Code of 1954 with respect to 
whether a plan or a trust meets the requirements of section 410 (a) or 
411 of such Code (relating to minimum participation standards and 
minimum vesting standards, respectivelv), the SecretaIy of the Treas- 
ury shall notify the Secretary of Labor when the Secretary of the 
Treasury issues a preliminary notice of intent to disqualify related to 
the plan or trust or, if' earlier, at the time of comInencing any proceed- 
ing to determine whether the plan or trust satisfies such requirements. 
Unless the Secretary of the Treasury finds that the collection of a tax 
imposed under the Internal Revenue Code of 1954 is in jeopardv. the 
Secretary of the Treasury shall not issue a determination that the 
plan or trust does not satisfy the requirements of such section until 
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the expiration of a period of 60 days after the date on which he noti- 

fies the Secretary of Labor of such review, The Secretary of the Treas- 

ury, in his discretion, may extend the 60-day period referred to in the 

preceding sentence if he determines that such an extension would 

enable the Secretary of Labor to obtain compliance with such require- 

ments bv the plan within the extension period. Except as otherwise 

provident in this Act, the Secretary of Labor shall not generally apply 

part 9 of title I of this Act to any plan or trust subject to sections 

410 (a) and 411 of such Code, but shall refer alleged general violations 

of the vesting or participation standards to the Secretary of the Treas- 

ury. (The preceding sentence shall not apply to matters relating to 
individuals benefits. ) 

(b) Unless the Secretary of the Treasury finds that the collection of 
a tax is in jeopardy, in carrying out the provisions of section 4971 of 
the Internal Revenue Code of 1954 (relating to taxes on the failure to 
meet minimuin funding standards), the Secretary of the Treasury shall 

notify the Secretary of Labor before sending a notice of deficiency 
with respect to any tax imposed under that section on an employer. 
and, in accordance with the provisions of subsection (d) of that sec- 

tion, afford the Secretary of Labor an opportunity to comment on the 
imposition of. the tax in the case. The Secretary of the Treasury may 
waive the imposition of the tax imposed under section 4971(b) of 
such Code in appropriate cases. Upon receiving a written request from 
the Secretary of Labor or from the Pension Benefit Guaranty Cor- 
poration, the Secretary of the Treasury shall cause an investigation to 
be commenced expeditiously with respect to whether the tax imposed 
under section 4971 of such Code should be applied with respect to any 
employer to which the request relates. The Secretary of the Treasury 
and the Secretary of Labor shall consult with each other from time 
to time with respect to the provisions of section 41o of the Internal 
Revenue Code of 1954 (relating to minimum funding standards) and 
with respect to the funding standards applicable under title I of this 
Act in order to coordinate the rules applicable under such standards. 

(c) Regulations prescribed by the Secretary of the Treasury;inder 
sections 410(a), 411, and 419 of the Internal Revenue Code of 1954 
(relating to minimum participation standards, minimum vesting 
standards, and minimum funding standards, respectively) shall also 
apply to the minimum participation, vesting, and funding standards 
set forth in parts 2 and 8 of subtitle B of title I of this Act. Except 
as otherwise expressly provided in this Act, the Secretary of Labor 
shall not prescribe other regulations under such parts, or apply the 
regulations prescribed by the Secretary of the Treasury under sec- 
tions 410(a), 411, 419 of the Internal Revenue Code of 1954 and 
applicable to the ininimum participation, vesting, and funding stand- 
ards under such parts in a manner inconsistent with the way such 
regulations apply under sections 410(a), 411, and 412 of such Code. 

$d) The Secretary of Labor and the Pension Benefit Guaranty 
Corporation, before filing briefs in any case involving the construc- 
tion or application of minimuni participation standards, minimum 
vesting standards, or minimum funding standards under title I of 
this Act, shall afFord the Secretary of the Treasury a reasonable 
opportunity to review any such brief. The Secretary of the Treasury 
shall have the right to intervene in any such case. 
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I'ROCFDURES IN CONNECTION WITII PROIIIBITKD TRANSACTIONS 

SEc. 8008. (a) Unless the Secretary of the Treasury finds that the 
collection of a tax is in jeopardy, in carrying out the provisions of 
section 4975 of the Internal Revenue Code of 1954 (relating to tax on 
prohibited transactions) the Secretary of the Treasury shall, in 
accordance with the provisions of subsection (h) of such section, notify 
the Secretary of Labor before sending a notice of deficiency with 
respect to the tax imposed by subsection (a) or (b) of such section, 
and, in accordance with the provisions of subsection (h) of such sec- 
tion, afford the Secretary an opportunity to coniment on the imposi- 
tion of the tax in any case. The Secretary of the Treasury shall have 
authority to waive the imposition of the tax imposed under section 
4975(b) in appropriate cases. Upon receiving a Ivritten request from 
the Secretary of Labor or from the Pension Benefit Guaranty Cor- 
poration, the Secretary of the Treasury shall cause an investigation 
to be car~ried out with respect to whether the tax imposed by section 
4975 of such Code should be applied to any person referred to in the 
request. 

(b) The Secretary of the Treasury and the Secretary of Labor 
shall consult Ivith each other from time to time with respect to the 
provisions of section 4975 of the Internal Revenue Code of 1954 
(relating to tax on prohibited transactions) and with respect to the 
provisions of title I of this Act relating to prohibited transactions and 
exemptions theref rom in order to coordinate the rules applicable under 
such standards. 

(c) Whenever the Secretary of Labor obtains information indicat- 
ing that. a party-in-interest or disqualified person is violating section 
406 of this Act, he shall transmit such information to the Secretary 
of the Treasury. 

COORDINATION BETWEEN THE DEPARTMENT OF THE TREASURY AND THE 
DEPARTMENT OI LABOR 

SEc. 8004. (a) Whenever in this Act or in any provision of law 
amended by this Act the Secretary of the Treasury and the Secretary 
of Labor are required to carry out provisions relating to the same 
subject matter (as determined by them) they shall consult with each 
other and shall develop rules, regulations, practices, and fornIS which, 
to the extent appropriate for the efficient administration of such pro- 
visions, are designed to reduce duplication of eff'ort, duplication of 
reporting, confiicting or overlapping requirements, and the burden of 
compliance with such provisions by plan administrators, employers, 
and participants and beneficiaries. 

(b) In order to avoid unnecessary expense and duplication of func- 
tions among Government agencies, the Secretary of the Treasury and 
the Secretary of Labor may make such arrangements or agreements for 
cooperation or Inutual assistance in the performance of their func- 
tions under this Act, and the functions of any such agency as they find 
to be pI acticable and consistent with laiv. The Secretary of the Treas- 
ury and the Secretary of Labor may utilize, on a reimbursable or other 
basis, the facilities or services, of any department, agency, or establish- 
ment of the United States or of any State or political subdivision of a 
State, including the sei vices, of any of its employees, Ivith the lawful 
consent of such depaitment, agency, or establishment; and each depart- 
ment. , agency, or establishment of the United States is authorized and 
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directed to cooperate with the Secretary of the Treasury and the Secre- 
tary of Labor and, to the extent permitted by law, to provide such 
information and facilities as they may request for their assistance in 
the performance of their functions under this Act. The Attorney 
General or his representative shall receive from the Secretary of the 
Treasury and the Secretary of Labor for appropriate action such 
evidence developed in the performance of their functions under this 
Act as may be found to warrant consideration for criminal prosecution 
under the provisions of this title or other Federal law. 

Subtitle B — Joint Pension Task Force; Studies 

PART 1 — JOINT PENSION TA. SK FORCE 

ESTABLISHMENT 

SEG. 3091. The sta8s of the Committee on Ways and Means and the 
Committee on Education and Labor of the House of Representatives, 
the Joint Committee on Internal Revenue Taxation, and the Commit- 
tee on Finance and the Committee on Labor and Public Welfare of the 
Senate shall carry out the duties assigned under this title to the Joint 
Pension Task Force. By agreement among the chairmen of such Com- 
mittees, the Joint Pension Task Force shall be furnished with once 
space, clerical personnel, and such supplies and equipment as may be 
necessary for the, Joint Pension Task Force to carry out its duties under 
this title. 

SEG. 80o9. (a) The Joint Pension Task Force shall, within 94 months 
after the date of enactment of this Act, make a full study and review 
of— 

(1) the efFect of the requirements of section 411 of the Internal 
Revenue Code of 1954 and of section o08 of this Act to determine 
the extent of discrimination, if any, among employees in various 
age groups resulting from the application of such requirements; 

(9) Ineans of providing for the portability of pension rights 
among difFerent pension plans; 

(8) the appropriate treatment under title IV of this Act (relat- 
ing to termination insurance) of plans established and maintained 
by small employers;, 

(4) the efFects and desirability of the Federal preemption of 
State and local law with respect to matters relating to pension 
and similar plans; and 

(5) such other matter as any of the committees referred to in 
section 80ol may refer to it. 

(b) The Joint Pension Task Force shall report the results of its 
study and review to each of the committees referred to in section 3021. 

PART 2 — OTHER STUDIES 

GONGRESSIONAL STUDY' 

SEG. 8031. (a) The Committee on Education and Labor and the 
Committee on Ways and Means of the House of Representatives and 
the Committee on Finance and the Committee on Labor and Public 
Welfare of the Senate shall study retirement plans established and 
maintained or, financed (directly or indirectly) by the Government of 
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the United States, by any State (including the District of Columbia) 
or political subdivision thereof, or by any agency or instrumentality 
of any of the foregoing. Such study shall include an analysis of— 

(1) the adequacy of existing levels of participation, vesting, 
and financing arrangements, 

(2) existing fiduciary standards, and 
(8) the necessity for Federal legislation and standards with 

respect to such plans. 
In determining whether any such plan is adequately financed, each 
committee shall consider the necessity for minimum funding stand- 
ards& as well as the taxing power of the government maintaining the 
pl~'. 

(b) Xot later than December 81, 1976, the Committee on Education 
and Labor and the Committee on Ways and Means shall each submit 
to the House of Representatives the results of the studies conducted 
under this section, together with such recommendations as they deem 
appropriate. The Committee on Finance and the Committee on Labor 
and Public Welfare shall each submit to the Senate the results of the 
studies conducted under this section together with such recommenda- 
tions as they deem appropriate not later than such date. 

PROTECTION FOR EMPLOYEES UNDFR FEDERAL PROCUREMENT~ 
CoiVSTRUI TION) AND RESEARCH CONTRACTS AND GRANTS 

SEc. 8082. (a) The Secretary of Labor shall, during the 2-year period 
beginning on the date of the enactment of this Act, conduct a full 
and complete study and investigation of the steps necessary to be taken 
to insure that professional, scientific, and technical personnel and 
others working in associated occupations employed under Federal 
procurement, construction, or research contracts or grants will, to the 
extent feasible, be protected against forfeitures of pension or retire- 
ment rights or benefits, otherwise provided, as a consequence of job 
transfers or loss of employment resulting from terminations or 
modifications of Federal contracts, grants, or procurement policies. 
The Secretary of Labor shall report the results of his study and 
investigation to the Congress within 2 years after the date of the 
enactment of this Act. The Secretary of Labor is authorized, to the 
extent provided by law, to obtain the services of. private research 
institutions and such other persons by contract or other arrangement 
as he determines necessary in carrying out the provisions of this 
section. 

(b) In the course of conducting the study and investigation 
described in subsection (a), and in developing the regulations referred 
to in subsection (c), the Secretary of Labor shall consult— 

(1) with appropriate professional societies, business organiza- 
tions, and labor organizations, and 

(2) with the heads of interested Federal departments and 
agencies. 

(c) Within 1 year after the date on which he submits his report to 
the Congress under subsection (a), the Secretary of Labor shall, if he 
determines it to be feasible, develop regulations which will provide the 
protection of pension and retirement rights and benefits referred to in 
subsection (a). 

(d) (1) Any regulations developed pursuant to subsection (c) shall 
take efFect if, and only i f— 

(A) the Secretary of Labor, not later than the day which is 8 
years after the date of the enactment of this Act, delivers a copy 
of such regulations to the House of Representatives and a copy 
to the Senate, and 
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(B) before the close of the 120-day period which begins on the 

day on which the copies of such regulations are delivered to the 

House of Representatives and to the Senate, neither the House of 
Representatives nor the Senate adopts, by an affirmative vote of 
a majority of those present and voting in that Espouse, a resolution 

of d&sapproval. 
(2) For purposes of this subsection, the term "resolution of disap- 

proval" means only a resolution of either House of Congress, the mat- 

ter after the resolving clause of which is as follows: "That the- 
does not favor the taking eff'ect of the regulations transmitted to the 

Congress by the Secretary of I abor on — ", the first blank space 
therein being filled with the name of the resolving House and the 
second blanl space therein being filled with the day and year. 

(~) A. resolution of disapproval in the House of Representatives 
shall be referred to the Committee on Education and Labor. A. resolu- 
tion of disapproval in the Senate shall be referred to the Committee 
on Labor and Public Welfare. 

(4) (A) If the committee to which a resolution of disapproval has 
been referred has not reported it at the end of 7 calendar days after its 
introduction, it is in order to move either to discharge the committee 
from further consideration of the resolution or to discharge the 
committee from further consideration of any other resolution of dis- 
approval which has been referred to the committee. 

(B) A. motion to discharge may be made only by an individual 
favoring the resolution, is highly privileged (except that it may not 
be made after the committee has reported a resolution of disapproval), 
and debate thereon shall be limited to not more than 1 hour, to be 
divided equally between those favoring and those opposing the resolu- 
tion. An amendment to the motion is not in order, and it is not in 
order to r»ove to re& onsider the vote by which the motion is agreed to 
or disagreed to. 

(C) If the motion to discharge is agreed to or disagreed to, the 
motion may not be renewed, nor may another motion to discharge the 
committee be made with respect to any other resolution of disapproval. 

(5) (A) When the committee has reported, or has been discharged 
f& om further consideration of, a resol»tion of disapproval, it is at any 
time thereafter in order (even though a previous motion to the same 
efFect has bee» disagreed to) to move to proceed to the consideration 
of the resolution. The motion is highly privileged and is not debatable. 
An amendment to the motion is not in order, and it is not in order to 
move to reconsider the vote by which the motion is agreed to or 
disagreed to. 

(B) Debate on the resolution of disapproval shall be limited to not. 
more than 10 hours, which shall be divided equally between those 
favoring and those opposing the resolution. A motion further to limit 
debate is»ot &lebatable. An amendment to, or motion to recommit, the 
resolution is not in order, and it is not in order to move to reconsider 
the vote by which the resolution is agreed to or disagreed to. 

(6) (A) Motions to postpone, made with respect to the discharge 
from committee or the consideration of a resolution of disapprova~l, 
and motions to proceed to the consideration of other business, shall be 
decided without debate. 

(B) Appeals from the decisions of the Chair relating to the appli- 
cation of the rules of the House of Representatives or the Senate, as 
the case may be, to the procedure relating to any resolution of disap- 
proval shall be decided without debate. 

(7) Whenever the Secretary of I, abor transmits copies of the regu- 
lations to the Congress, a copy of such regulations shall be delivered to 
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each EIouse of. Congress on the same day and shall be delivered to tlie 
Cleric of the House of Representatives if the House is»ot i» session 
;»id to the Secretary of the Senate if the Senate is not, in session. 

(8) The lo0 day p&. riod referred to in paragraph (1) sl»ill lie 
computed by excluding— 

(A) the days on which either House is not i» session because of 
an adjournment of more than 8 days to a day ce&'tai» oi' an 
adjournment of the Congress sine die, and 

(B) any Saturday and Sunday, not excluded»»der subp&ra- 
giaph (A), when either House is not in session. 

(!)) This subsection is enacted by the Congress- 
(A. ) as iin exercise of the rulemaking poiver of tlie Elouse of 

Representatives and the Senate, respectively, and as such they 
are deemed a part of the rules of' each House, respectively, but 
applicable only with respect to the procedure to be followed in 
that EIouse in the case of resolutions of disapproval described in 
paragraph (2); and they supersede other rules only to tlie extent 
that they are inconsistent therewith; and 

(B) with full recognition of the constitutional right of either 
House to change the rules (so far as relating to the proc«liii es of 
tliat House) at, any time, in the same manner and to the saine 
extent as in the case of any other rule of that House. 

Subtitle C — Enrollment of Actuaries 
I". STABLISIIMENT Ol" JOINT BOARD I"OR TIIE ENROLLMENT OF ACT& ARIES 

SEO. 8041. The Secretary of I~abor and the Secretary of the Treasury 
shall, not later than the, last, day of the first calendar month beginning 
after the date of the e»actment of this Act, establish a Joint Board 
for the Eiirolh»ent of Act»aries (hereinafter in this part referred to 
as the "Joint Board" ). 

EN1&OLLMENT BY JOINT BOARD 

SEO. 8042. (a) The Joint Board shall, by regulations, establish rea- 
sonable standards and q»alifications for persons performing actuarial 
sei vices witli respect to plans in which this Act applies and, upon 
applic:itio» by any individual, shall enroll such individual if the Joint 
Board finds that such individual satisfies such standards and qualifi- 
cations. With respect to individuals applying for enrollment before 
Jan»;ivy 1, 1976, such standards and qualifications shall include a 
requirement foi an appropriate period of responsible actuarial experi- 
ence relating to pension plans. With respect to individuals applying 
for enrollment on or after January 1, 1976, such standards and quali- 
fications shall include— 

(1) education and ti aining in actuarial mathematics and meth- 
odology, as evidenced by— 

(A. ) a degree in actuarial mathematics or its equivalent 
from an accredited college or university, 

(B) successful completion of an examination in actuarial 
inathematics and Inethodology to be given by the Joint 
Board, or 

(C) successful completion of other actuarial examinations 
deemed adequate by the Joint Board, and 

(9) an appropriate period of responsible actuarial experience. 
Notwithstanding the preceding provisions of this subsection, the Joint 
Board may provide for the temporary enrollment for the period end- 
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ing on January 1, 1976, of actuaries under such interim standards as 

it deems adequate. 
(b) The Joint Board may, after notice and an opportunity for a 

hearing, suspend or terminate the enrollment of an individual under 

this section if the Joint Board finds that such individual— 

(1) has failed to discharge his duties under this Act, or 

(2) does not satisfy the requirements for enrollment as in effect 

at the time of his enrollment. 
The Joint, Board may also, after notice and opportunity for hearing, 

s spend or terminate the temporary enrollment of an individual who T ' f fails to discharge his duties under this Act or who does not satis y 
the interim enrollment standards. 

AMENDMENT OF INTERNAL REVENUE CODE 

SEc. 3048. Section 7701(a) of the Internal Revenue Code of 1954 
(ivlating to definitions) is amended by adding at the end thereof the 
following new paragraph: 

"(85) ENRDLLED AGTUARY'. — The term 'enrolled actuary' means a 
person who is enrolled by the Joint Board for the Enrollment of' 

Actuaries established under subtitle C of the title III of the 
Einployee Retirement Income Security Act of 1974. " 

TITLE IV — PLAN TERMINATION 
INSURANCE 

Subtitle A — Pension Bene6t Guaranty 
Corporation 

DEFINITIONS 

SEc. 4001. (a) For purposes of this title, the term— 
(1) "administrator" means the person or persons described in 

paragraph (16) of section 3 of this Act; 
(2) "substantial employer" means for any plan year an 

employer (treating employers who are members of the same a$1- 
iated group, within the meaning of section 1568 (a) of the Internal 
Revenue Code of 1954, determined without regard to section 
1563(a) (4) and (e) (3) (C) of such Code, as one employer) who 
has made contributions to or under a plan under which more 
than one employer makes contributions for each of— 

(A) the two immediately preceding plan years, or 
(B) the second and third preceding plan years, 

equaling or exceeding 10 percent of all employer contributions 
paid to or under that plan for each such year; 

(3) "multiemployer plan" means a multiemployer plan as 
defined in section 414 (f) of the Internal Revenue Code of 1954 (as 
added by this Act but without regard to whether such section is 
in effect on the date of enactment of this Act); 

(4) "corporation", except where the context clearly requires 
otherwise, means the Pension Benefit Guaranty Corporation estab- 
lished under section 4002; 

(5) "fund" ineans the appropriate fund established under 
section 4005; 

(6) "basic benefits" means benefits guaranteed under section 
4022 other than under section 4022 (r); and 
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(7) "non-basic benefits" means benefits guaranteed under sec- 
tion 4022 (c) . 

(b) An individual who owns the entire interest in an unincorporated 
trade or business is treated as his own employer, and a partnership 
is treated as the employer of each partner who is~an employee within 
the meaning of section 401(c) (1) of the Internal Revenue Code of 
1954. For purposes of this title, under regulations prescribed by the 
corporation, all employees of trades or businesses (whether or not 
incorporated) which are under common control shall be treated as 
employed by a single employer and all such trades and businesses as a 
single employer. The regulations prescribed under the preceding sen- 
tence shall be consistent and coextensive with regulations prescribed 
for similar purposes by the Secretary of the Treasury under section 
414(c) of the Internal Revenue Code of 1954. 

PENSION BENEFIT GUARANTY CORPORATION 

Sec. 4002. (a) There is established within the Department of Labor 
a body corporate to be known as the Pension Benefit Guaranty Cor- 
poration. In ca& rying out its functions under this title, the corpora- 
tion shall be administered by the chairman of the board of directors 
in accordance with policies established by the board. The purposes 
of this title, which are to be carried out by the corporation, are— 

(1) to encourage the continuation and maintenance of volun- 
tary pi irate pension plans for the benefit of their participants, 

(2) to piovide for the timely and uninterrupted payment of 
pension benefits to participants and beneficiaries under plans to 
which this title applies, and 

(8) to maintain premiums eA;ablished bv the corporation under. 
section 4006 at the lowest level consistent with carrying out its 
obligations under this title. 

(b) To carry out the purposes of this title, the corpoi ation has tlie 
powers conferred on a nonprofit corporation under tlie District of 
Columbia Vonprofit Corporation A. ct and, in addition to any specific 
power granted to the corporation elsewhere in this title or»nder that 
Act, the corpoi ation has the pov;er— 

(1) to sue and lie sued, complain and defend, in its co& porate 
name a»d &hi ough its own cou isel, in any court, State or Icederal; 

(2) to adopt, alter, and use a corporate s&al, which shall be 
judicially noticed; 

(3) to adopt, aniend, and rep. al, by the boaid of directors, 
bylaivs, rules, and regulations relating to the conduct of its busi- 
ness and the exercise of all other rights and powers granted to it 
by this Act; 

(4) to conduct. its business (including the carrying on of &ipera- 
tions and the maintenance of Oisces) and to exercise all other 
rights and powers granted to it by this Act in any State or other 
jurisdiction ivithout regard to qualification, licensing, or other 
requirements imposed by law in such State or other jurisdiction; 

(5) to lease, purchase, accept gifts or donations of, or otherwise 
to acquire, to own, hold, improv~. use, or otherwise deal in or with, 
and to sell, convey, rnoi tgage, pledge, lease, exchange. or otlierwise 
dispose of, any property, real, personal. or mixed, or any interest 
therein wherever situated; 

(6) to appoint and fix the compensation of such ofiicers, attor- 
neys, employee~, and agents as may be required, to determine their 
qualifications, to define their duties, and, to the extent desired by 
the corporation, require bonds for them and fiix the penrlty 
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thereof, and to appoint and fix the compensation of experts and 

consultants in accordance with the provisions of section 3109 of 

title 5, United States Code; 
(7) to utilize the personnel and facilities of any other agency 

or department of the United States Government, with or without 

reimbursement, with the consent of the head of such agency or 

department; and 
(8) to enter into contracts, to execute instruments, to incur lia- 

bihties and to do any and all other acts and tliings as may be 

necessary or incidental to the conduct of its business and t e d h 

exercise of all other rights and powers granted to the corporation 

by this Act. 
(c) Section 5108 of title 5 United States Code, is amended by 

adding at tlie e»d thereof the following new subsection: 

"(g) In addition to the number of positions authorized by subsec- 

tion (a), the Pension Benefit Guaranty Corporation is authorized, 

without regard to any other provision of this section, to place one 

position in the corporation at AS-18 and a total of 10 positions in the 

corporat, ion at GS — 16 and 17. ". 
(d) The board of directors of the corporation consists of the Secre- 

tary of the Treasury, the Secretary of Labor, and the Secretary of 
Commerce. Membeis of the board shall serve without compensation, 

but shall be reimbursed for travel, subsistence, and other necessary 

expenses incurred in the performance of their duties as members of the 

board. The Secretary of I, abor is the chairman of the board of 
directors. 

(e) The board of directors shall meet at the call of its chairman, 

or as otherwise pr ovided by the bylaws of the corporation. 

(f) As soon as practicable, but not later than 180 days after the. 

date of enactment of this Act, the board of directors shall adopt initial 

bylaws and rules relating to the conduct of the business of the corpora- 
tion. Thereafter, the board of directors may alter, supplement, or 
repeal any existing bylaw or rule, and may adopt additional bylaws 
and rules from time to time as may be necessary. The chairman of the 
board shall cause a copy of the bylaws of the corporation to be pub- 
lished in the I'ederal Register not less often than once each year. 

(g) (1) The ro& poration. its property, its franchise, capital, reserves. 
surpliis, and its i»c&»ue (including, but not limited to, any income 
of any f&ind established»ndcr section 4005), shall be exempt from 
all taxation now oi hereafter imposed by any State or local taxing 
authority, except that, any real property and any tangible personal 
property (other than cash and securities) of the corporation shall be 
subject to State and local taxation to the same extent according to its 
value as other real and tangible personal property is taxed. 

(2) The receipts and disbursements of the corporation in the dis- 
charge of its functions shall not be included in the totals of the budget 
of the Uiiite&l St:ites Government and sliall be &xempt from any gen- 
eral limitations imposed by statute on budget outlays of the United 
States. Except as explicitly provided in this title, the United States 
is not liable for any obligation or liability incurred by the corporation. 

(3) Section 101 of the Government Corporation Control Act (31 
U. S. C. 846) is ainen&led by insei ting before tlie period a semicolon and 
the following: "and Pension Benefit Guaranty Corporation'. 

(h) (1) There is established an advisory committee to the corpora- 
tion, for the purpose of advising the corporation as to its policies and 
procedures relating to (A) the appointment of trustees in termination 
proceedings, (B) investment of moneys, (C) whether plans being ter- 
minated should be liquidated immediately or continued in operation 
under a trustee, a»d (D) such other issues as the corpoiation may 

174 Sec. 4002. (b)(7) 



Public Law 93M06 

request from time to time. The advisory committee may also recom- 
mend persons for appointment as trustees in tevi»ination pi oceedings, 
make recommendations with i espcct to the in vestr»e»t of moneys in the 
funds, and advise the covporation as to whethev a plan subject to being 
terminated should be liquidated immediately oi continued in opera- 
tion under a trustee. 

(2) The advisory committee consists of seven i»embers appointed, 
from ai»ong individuals recommended by the board of diiectois, by 
the President. Of the seven niembcvs, two sliall represent tlie interests 
of employee organizations, two shall i epi eserrf thc interests of 
employers wlro ma, intain pension plans, and three sliall represent the 
interests of the general public. Tire Prcsi&lent sliall designate one 
»iember as chairman at the time of the. appointment of that member. 

(8) Member's shall serve for terms of, '& years e;u. h& except that, of 
the mei»bers firs appointed, one of tire membevs representing the 
interests of c»iployee organizations, oiie of the members representing 
the interests of eiiiployers, and one of tlie members representing the 
intei ests of the general public shall be appoiiitcd foi terms of 2 years 
cacli, oiic of tlie rid&. »rl&crs icpicsc»ting tlic i»tcicsts of flic general 
public sliall be appointe&1 fov ii term of 1 yeav, and the other members 
shall be appointed to fiill, "&-year terms. The advisory committee shall 
lrlcct at least six tiines each year and at sucli otlier times as may be 
detev»ii»ed by the cliuii man ov reqiiested by any tlii ee me»iber s of the 
«dvisor y corn»iittce. 

(4) Membeis shall be chosen o» the basis of tlieir expeiience with 
ciiiployce oi g&'anizatinns, &vith employe& s who maintain pe»sion plans, 
&vith tlic a&hninistvation of pciisio» plans, ov otlrcrwise on account of 
outstandi»g demonstrated ability in related fields. Of tire members 
serving oii tlie advisory committee at any time, no i»oie than fo»r 
sliall be alliliatcd witli flic same political party. 

(5) A» individual appointed to fill a vacancy occuvvi»g othev than 
by tlie. &, xpii ation of a term of office sliall be appointed only for the 
ii»cxpii&cd tci»i of tlie membei he siiccec&ls. Any vacancy occuviing 
in tlic; ofiice of a r»cmbei of flic advisory coi»mittce sliall b&, filled in the 
inlinev iii &vhicli tlrat ofVicc was oi igi»ally filled. 

(6) Tlic advisor y coinniittce slra~ll appoint ancl fix the coi»pe»sation 
of such &u»ployecs as it deter r»ines necessary to discharge its duties, 
iiicludiii&» experts ariel consultants in accordance with the provisions 
of section, '&100 of 1 itic . '&, U»itccl States Code. Tlie &. oipovatio» shall 
fuvnisli to tlie;idvisoi y coi»mittee such piofcssional, secictavial, and 
&ithev sci vi&. c s as tlie & ommittce may i eq &rest. 

( & ) lrferrrb& vs of the a&1& isoi'y co»imittee sliall, foi each &lay (i»clud- 
i»g tiaveltime) durin«wliicli they are atte»ding mectin«s or con- 
ferences of flic committee oi otlrev&vise engagecl in the b»siness of the 
committee, be comp&uisated at a rate fixed by the coi povation which is 
riot in excess of the daily equivalent of the annual rate of basic pay 
in efi'ect foi g&rade GS — 1'8 of the C&&cner'nl Schedule, and rvhile away 
fro»i their lio»ies or ie&&ular places of biisiness they may be allowed 
travel expenses, i»el&&ding pci' diem in lieu of subsistence, as autlior- 
ized by section 570'& of title && United States Code. 

(8) Tlic I&ederal &r. dvisovy Committee Act does not apply to the 
advisory coi»i»ittcc establishecl by this subsecti&m. 

rNVI:STrGA'r'ol&T . &UTII&&r&lTY ~ &. OOPKli. vrroX wITlr »TIIr;R &uE'Vl'rEs; 
orvII . r&'TIoxs 

Si:&. 400?&. (a) The corporation»iay»iakc sir& h investi& atio»s as it, 
&l&c»is»cc&ssavy to &letevmi»c. rvlrctlrer any pcvson has violated or is 
about to violate any provision of this title or any vule or regiilation 
thereunder, and may require or permit any person to file x~ith it. a 
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statement in writing, under oath or otherwise as the corporation shall 

determine as to all the facts and circumstances concerning the matter 
7 

to be investigated. 
(b) For the purpose of any such investigation, or any other yro- 

ceeding under this title, any member of the board of directors othe 
corporation, or any ofhcer designated by the chairman, may admin- 

ister oaths and aSrmations, subpena witnesses, compel their attend- 

ance, take evidence, and require the production of any books, papers, 
co&respondence, memoranda, or other records which the corporation 
deems relevant or material to the inquiry, 

(c) In case of contumacy by, or refusal to obey a subpena issued to, 
any person, the corporation may invoke the aid of any court of the 
United States within the jurisdiction of which such investigation or 
proceeding is carried on, or where such person resides or carries on 
business, rn requiring the attendance and testimony of witnesses and 
the production of books, papers, correspondence, memoranda, and 
other records. The court may issue an order requiring such person to 
appear before the corporation, or member or officer designated by the 
corporation, and to produce records or to give testimony related to the 
matter under investigation or in question. Any failure to obey such 
order of the court may be punished by the court as a contempt thereof. 
All process in any such case may be served in the judicial district in 
which such person is an inhabitant or may be found. 

(d) In order to avoid unnecessary expense and duplication of func- 
tions among government agencies, the corporation may make such 
arrangements or agreements for cooperation or mutual assistance in 
the performance of its functions under this title as is practicable and 
consistent with law. The corporation may utilize the facilities or serv- 
ices of any department, agency, or estabjishment of the United States 
or of any State or political subdivision of a State, including the serv- 
ices of any of its employees, with the lawful consent of such depart- 
ment, agency, or establishment. The head of each department, agency, 
or establishment of the United States shall cooperate with the corpora- 
tion and, to the extent permitted by law, provide such information 
and facilities as it may request for its assistance, in the perform- 
ance of its functions under this title. The Attorney General or his 
representative shall receive from the corporation for appropriate 
action such evidence developed in the performance of its functions 
under this title as may be found to warrant consideration for criminal 
prosecution under the provisions of this or any other Federal law. 

(e) (1) Civil actions may be brought by the corporation for appro- 
priate relief, legal or equitable or both, to redress violations of the 
provisions of this title. 

(2) Except as otherwise provided in this title, where such an action 
is brought in a district court of the United States, it may be brought 
in the district where the plan is administered, where the violation took 
place, or where a defendant resides or may be found, and process may 
be served in any other district where a defendant resides or may be 
found. 

(8) The district courts of the United States shall have jurisdiction 
of actions brought by the corporation under this title without regard 
to the amount in controversy in any such action. 

(4) Upon application by the corporat&on to a court of the United 
States for expedited handling of any case in which the corporation is 
a party, it is the duty of that court to assign such case for hearing at 
the earliest, practical date and to cause such case to be in every way expedited. 

(5) In any action brought under this title, whether to collect pre- 
miurns, penalties, and interest under section 4007 or for any other 
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purpose, the court may award to the corporation all or a portion of 
the costs of litigation Incurred by the corporation in connection with 
such action. 

(f) Any participant, beneficiary, plan administrator, or employee 
adversely afFected by any action of the corporation, or by a receiver 
or trustee appointed by the corporation, with respect to a plan in 
which such participant, beneficiary, plan administrator or employer 
has an interest, may bring an action against the corporation, receiver, 
or trustee in the appropriate court. For purposes of this subsection 
the term "appropriate court" means the United States district court 
before which proceedings under section 4041 or 4042 of this title are 
being conducted, or if no such proceedings are being conducted the 
United States district court for the district in which the plan has 
its principal Ofhce, or the United States district court for the District 
of Columbia. The district courts of the United States have jurisdiction 
of actions brought under this subsection without regard to the amount 
in controversy. 

TEMPORARY AUTHORITY EOPi INITIAL PERIOD 

SEc. 4004. (a) Notwithstanding anything to the contrary in this 
title, the corporation may, upon receipt of notice that a plan is to be 
terminated or upon making a determination described in section 4042, 
appoint a receiver whose powers shall take e8ect immediately. The 
receiver shall assume control of such plan and its assets, protecting 
the interests of all interested persons during subsequent proceedings. 

(b) (1) within a reasonable time, not exceeding 20 days, after the 
appointment of a receiver under subsection (a), the corporation shall 
apply to an appropriate United States district court for a decree 
approving such appointment. The court, to which application is made 
shall issue a decree approving such appointment unless it determines 
that such approval wou! d not be in the best interests of the participants 
and beneficiaries of the plan. 

(2) If the court to which application is made under paragraph (1) 
dismisses the application with prejudice, or if the corporation fails to 
apply for a decree under paragraph (1) within 20 days after the 
appointment of the receiver, the receiver shall transfer all assets 
and records of the plan held by him to the plan administrator within 
3 business days after such dismissal or the expiration of the 20 day 
period. The receiver shall not be liable to the plan or to any other 
person for his acts as receiver other than for willful miscond»ct, or 
for conduct in violation of the provisions of part 4 of subpart B of 
title I of this Act (except to the extent that the provisions of section 
4042(d) (1) (A. ) provide otherwise). 

(c) The corporation is authorized, as an alternative to appointing a 
receiver under s«bsection (a), to direct a plan administrator to «pply 
to a district court of the United States for the appointment of a 
receiver to assume control of the plan and its assets for the purpose of 
ptotecting the interests of all interested persons until the plan can be 
terminated under the provisions of this title. 

(d) A receiver appointed under this section has the powers of a 
trustee under section 4042(d) (1) (A) and (B), and shall report to 
the corporation and the co»rt on the plan from time to time as re- 
quired by either the corporation or the court. As soon as practicable 
after his appointment, a receiver appointed under this section shall 
determine whether the assets of the plan are suiFIcient to discharge 
when d»e all obligations of the plan with respect to benefits guaranteed 
»nder this title in accordance with the requirements of section 4044. 
If the determination of the receiver is approved by the corporation and 
the court, , the receiver shall proceed as if he were a trustee appointed 
under section 4012. 
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(e) A receiver may not be appointed under this section more than 

270 days after the date of enactment of this Act. 

(f ) In addition to its other powers under this title, for only the first 

270 days after the date of enactment of this Act the corporation may— 
(1) contract for printing without regard to the provisions of 

chapter 5 of title 44, United States Code, 
(2) waive any notice required under this title if the corporation 

finds that a waiver is necessary or appropriate, 
(81 extend the 90-day period referred to in section 4041(a) for 

an acl. ditional 90 days without, the agreement of the plan adrninis- 

trator and without application to a court as required under section 

4041(d), and 
(4) waive the application of the provisions of sections 4062, 

4068, and 4064 to, or reduce the liability imposed under such sec- 

tions on, any employer with respect to a plan terminating during 
that 270 day period if the corporation determines that such ivaiver 
or reduction is necessary to avoid unreasonable hardship in any 
case in which the employer was not able, as a practical matter, to 
continue the plan. 

ESTABI ISIIMKNT OF YKNSION BENEFIT OUARANTY FUNDS 

SEO. 4005. (a) There are established on the books of the Treasury 
of the United States four revolving funds to be used by the corporation 
in carrying out its duties under this title. One of the funds shall be 
used in connection with benefits guaranteed under sections 4022 and 
4028 (but not non-dibasic benefits) with respect to plans other than 
multiemployer plans, one of the funds shall be used with respect to 
such benefit guaranteed under such sections (other than non-basic 
benefits) for multiernploycr plans, one of the funds shall be used with 
respect to non-basic benefits, if any are guaranteed by the corporation 
under section 4022, for plans which are not multiemployer, plans, and 
the remaining fund shall be used with respect to non-basic benefits, 
if any are guaranteed by the corporation under section 4022, for multi- 
employer plans. Whenever in this title reference is made to the term 
"fund" the, reference shall be considered to refer to the appropriate 
fund established under this suibsection. 

(b) (1) Karh fund established under this section shall be credited 
ivith the appropriate portion of— 

(A) funds borrowed under subsection (c), 
(8) premiums, penalties, interest, and charges collected under 

this title, 
(C) the value of the assets of a plan administered under section 

4042 by a trustee to the extent that they exceed the liabilities of 
such plan, 

(D) the amount of any employer liability payments under 
subtitle D, to the extent that such payments exceed liabilities of 
the plan (taking into account all other plan assets), 

(F) earnings on investments of the fund or on assets credited 
to the fund under this subsection, and 

(F) receipts from any other operations under this title. 
(2) Subject to the provisions of subsection (a), each fund shall be available— 

(A) for inaking such payments as the corporation determines 
are necessary to pay benefits guaranteed under section 4022, (8) for making such payments as the corporation determines . 
are necessary under section 4023, 
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(C) to purchase assets from a plan being terminated by the 
corporation when the corporation determines such purchase will 
best protect the interests of the corporation, participants in the 
plan being terminated, and other insured plans, 

(D) to repay to the Secretary of the Treasu!y such sums as 
may be borrowed (together with interest thereon) under subsec- 
tion (c), and 

(E) to pay the operational and arlministrative expenses of the 
corpo! ation, including reimbursement of the expens& s incurred by 
the Department of the Treasury in!»aintaining the funds, and the 
Comptroller General in auditing the corporation. 

(8) XVhenever the corporation deter!»ines that the moneys of any 
fund are in excess of c»rrcnt needs, it, may r&quest the investment of 
such amounts as it determines advisable 1&y the Secretary of the Treas- 
»ry in obligations issue&1 or guaranteed by the LInited States b»t, until 
all borrowings unde&r s»bsection (c) have been repaid, the obligations 
in which s»ch excess!noncys are invest«l may not yield a rate of return 
in excess of the rate of interest payable on such borrowings. 

(c) The corporation is a»thorized to issue to the Secretary of the 
Treasury notes or other obligations in an aggregate amount of not to 
&'xceed $100, 000, 000, in s»ch forms and denominations, bearing such 
maturities, and subject, to such tern&s and conditions as may be pre- 
scribed by the Se& !ctary of the Treas»ry. S»& h notes or other obliga, — 

tions shall bear into! est at a rate determined k&y the Secretary of the 
Treas»ry, taking into co»sid& ration thc c»rrcnt. average market. yield 
on o»tstanding marketabl& ol&li«ations of the United States of com- 
parable!»at»! ities &h!ring the month preceding the issuance of s»ch 
not&s or oth& r obligatio»s nt the corporation. The Secretary of the 
T! eas»ry is authorize&1 an&1 dire»teel to p»rchase any not&s or other 
obligations iss»ed by the corporation un&ler this s»bsectio», and for 
that p»! pos&. he is a»thorizcd to use as a, public debt transaction the 
procce&ls fron! the sale of any sec»rities issued»nder the Second Iiib- 
erty IIo»d Act. as a!»ender'. an&1 the p»rposes tor which sec»rities may 
be, iss»ed»»der that Act. as amended, are extended to i»cl»de any 
p»r&q&asc of s»ch notes and obligations. Thc Secretary of the Treasury 
r»ay at a»y time sell any of the notes or other obligations acquired by 
him under this s»bsertion. All redemptions, p»r&hases, and sales by 
the Secretary ot the Treas»ry of s»ch notes or other obligations shall 
bc treated as p»hlic d&bt t! a»sactions of the [ nited States. 
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SF'&. 4006. (a) (1) The corporation shall pr&scribe s»ch i»s»rance 
pie»&ium rates and s»& h coverage schc&1»les for the appli& ation of 
those rat&a as !»ay be necessary to provide s»fH&. ient reven»e to the 
f»n&1 for the corporation to carry o»t its f»nctions u»&1&r this title. 
The premi»m rates char«e&l by the corporation for any period shall 
be u»ifo!»! for all plans, other than m»lticmploycr plans ins»r&d by 
the corpo! ation, ivith respect to basic benefits g»arantced by it;!miler 
section 4092, an&1 shall bc»niform for all »!ultiemployer plans with 
respect to basic benefits g»aranteed by it!mder s»rh section. The pre- 
mium rates char«e&l by t»e corporation for any period for non-basic 
benefit «uaranteed by it shall be uniform by cate«ory of non-basic 
benefit guaranteed, shall be based on the risk ins»red in &ach cat&gory, 
and shall refiect the experie»cc of the corporation (incl»&lin«reason- 
ably anticipated experien&e) in guarante&in«such benefits. 

(9) The corporation shall maintain separate coverage schedules 
for— 

(A) basic benefits guaranteed by it under section 402o for- 
(i) plans which are multiemployer plans, and 
(ii) plans which are not multiemployer plans, 
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(B) employers insured under section 4098 against liability 
under subtitle D of this title, and 

(C) non-basic benefits. 
Except as provided in paragraph (8), the corporatio™ay revise 
such schedules whenever it de™~~S that revised rates are necessary, 
but a revised schedule described in subparagraph (A) shall apply only 
to plan years beginning more than 80 days after the date on which the 
Congress npproves such revised schedule by a concurrent resolution. 

(3) Except as provided in paragraph (4), the rate for all plans for 
benefits gun, ranteed under section 4029 (other than non-basic benefits) 
with respect to plan years ending no more than 35 months after the 
& Re«tive date of this title is— 

(A) in the case of each plan which is not a multiemployer plan, 
an amount equal to one dollar for each individual who is a par- 
ticipnnt in such plan at, nny time during the plan year; and 

(B) in the case of a multiernployer plan, an amount equal to 
fifty rents for each individual who is a participant in such plan 
at any tim«. during such pin, n year. 

The inte npplicable iinder this paragraph to any plan the plan year 
of which does not begin on the date of enactment, of this Act is a frac- 
tion of the rnte described in the r&r«c«ding sentence, the numerator of 
ivhicli is tlic n»mber of nionths which encl before the date on which 
the new plan yeai comniences and the denominator of which is 19. The 
corporation is nuthorized to prescribe regulations under ivhich the 
rate described iii subpar;igrnph (B) will not apply to the same partici- 
pant in any multiemployei' plan more than once for any plan year. 

(4) ITpon notification filed with the corporation not less than 60 
&lays after the date on ivhich the corporation publishes the rates appli- 
cable under paragraph (5), nt the election of a plan the rate applicable 
to that plan with respect to the second full plan year to which this 
section applies beginning after the date of. enactment of this Act shall 
be the gr«nter of— 

(A) an nlternnfiv«. rate d«f«rniined im&ler paragraph (5), or 
(8) one-hnl f of the rnte nplilicnble to the pin»»nder paragraph 

(&) 
In the ense of a m»ltiemployer plan, the rate prescribed by this para, — 

graph (at thc election of n plan) for the second full plan year is also 
the applicable rate for plan years succeeding the second full plan 
year nnd «»&ling before the full plan yenr first commencing after 
D«& ember', 3l, 1077. 

(5) In cnrrying o»t, its n»thor ity under paragraph (1) to establish 
pr«mi»m rnt«s an&1 bnses for basic benefits quarante«d under section ol 40' 2 the coi poration shall establish s»ch rates and bases in coverage 
sched»les for plnn y«nrs beginning 24- montlis or more nft«r the date 
of ennctm«nt of this Act in accordance ivith the provisions of this 
paragraph. The corporation shall pub) ish tlie rate schedules first appli- 
cable under this paragraph in the Federal Register not later than 270 
days aft&'r the date of enactment of this Act. 

(A) The corporation may establish annual premiums composed of- 
(i) a rate applicable to the excess, if any, o'f the present 

vnl»e of the basic benefits of the plan which are giiarnnteed 
over the value of the assets of the plan, not in excess of 0. 1 percent for plans which are not multiemployer plans and not in excess of 0. 025 percent for m»ltiemploy«r plans, nnd (ii') an additional charge based on the rate applicable to the present value of the bnsic benefits of the plan which are guaranteed, d~™~~d separately for multiemployer plans and for plans which are not multiemployer plans. 
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The rate for the ac1ditional charge referre&l tu iri cln»se (ii) slinll 

be set by the corporation for every yenr at a level ((leteimi»ed 
separately for multiemployer plans and for plans &vl)ich are. not 
multiemployer plans) &vhich the corporation csti»iiites &vill i icld 
total reveriue approxir»at«ly equal to the total reveiiuc to be 
derived by the corporation from the premiums ref«i)cd to in 
clause (i) of this subparngraph. 

(B) The corporation may establisli nn»ual premiums based 
on- 

(i) the»uniber of participants in a ph»i, biit siicli pi&ei»iii»r 

rates shall not, exceed the rates described iii p;ii;r&linpli (:-&), 

(ii) urifurided basic benefits guara»t««&1»»&1«i tliis titl&', 

but such premiuni rates shall not & x&««d tlic lii»itntior)s 
applicable under subpnrn&&raph (A. ) (i), or 

(iii) total guar;inteecl basic benefits, b»t sii&1»»ic»iii»ii 
rates r)i;)y»ot exceed t!)e -i'ates &leteiniir)e&l »»(lci s»l»&nrn- 
«) apli (A) (ii). 

If Ihc coiporation uses '& or more of tlie i;)te b;ines &lcs«ribed in 
tliis subparagraph, the premi»m rates slinll be &l«si& neil to pro- 
&liic«nl&proxii»;itcly equal n»io»iits of;ig& rcgate pi&eiii', »iii reve»»c 
f)-o») & ncli of tli&. r i)te biis& s used. 

((i) The corporation shall by re«ulation d&&fi»e thc t& i iiis "value 
of the assets" a»d "p) escnt, value of the benefits of tlie phin ivhich 
nre g»nrnntc«d" i» a maii»«r corisisterit &vith the p«rposcs of this 
title;i»&l tlic pi ovisioris of this section. 

(I&) (1) Iri oider to place a revised coverage s&!licdule (other tlian 
a sclie&lulc described in s»bsectio» (a) (&) (I&) or (C) in effect, 
the corporation shall transmit the proposed schedule, its proposed 
«li'c& tiv«&l)t(, ;»i&l the i&caso»s for its pioposil to thc Coi)»iiitte«oii 
)) nys nnd &%leans n»d thc Committee on I'. diicntioii niid I. nbor of the 
1Ioiis«, of Represer)tntives& and to the Committ&e on I&'inn»ce an&1 the 
C&»»i»it t«. on I. iil&or nn(1 I'ublic &)Velfnr& of th& &cr)ntc. 

(&) Th& succeeding p&ir;i«raphs of' tlii» subsection nre &na(. ted by 
Congress ns;»i exercise of ')ie rulemakin& po&vcr of tl)e Her)ate and 
tl)&; I I&»ise of R«presen(ntives, respe& ti) el&. ;»)&I as s»cli th«y shall b&) 

dccii)c&1 i part, of tl)e r»les of each IIo»s&, r'cspe&'. tivcly, 1»it appli- 
c;il&l«o»ly &vitl) res]&«et to tl)e pioce&hir« t&& l&e folio)v«&1 iii that IIou. c 
in tli«case of resoliitions &lcscribed iri pn) agii)ph (:I). They shnll 
siipers(d«otli«r rules o»ly to tire ext«»t that they nre iiiconsiste»t 
there)vitl). Th«y are enacted vvith full i«cog»ition of the constitutional 
ri«lit of either Ho)is« to change the r»l«s (so far as r«latin« to the 
1&i'(&('c(11)1'e of th}it Ho»s&') &lt, , )lly trilie, lrl tire s;ll»e I)1&)i)r)er nrl(1 to tile 
sl)i««xte»t ns i» tlie &", i-( of any ) ule of that, House. 

(, 'l) I&o) tli«purpose of tire s»cceedi»g p;&ra& r;iphs of tliis sub- 
se& tio», 'i«solution" means only a co»curr«nt )esoliition. tli» matter 
;) ftei tli&; icsolvin«clause of &vhich is as folio)vs: "Tlint the Cor)g) ess 
favors the proposed revised covera«e sclie&hile transi»itte&1 to Co»- 
«r«ss 1&y tlie Pension Benefit (~)rarnnty C&&rporntio» oii . ", the 
blaiilc space therein bein!!. hi!ed )vith the date nr) ivl)ich tli& cori&oia- 
tio»'s r»&. snge proposin« tire rat«&vns &leli vcr «d. 

( I) )) r«stol»tion sliall be refer)'ed to the Co»»iiitt«e nn 1&)';)ys an&i 

lfcn»s and tlie Committee on Education and Labor of tlie IIoiise of 
Represc»tatives an&1 to the Committee on Einnnce anil tlie Con)»iitte« 
on I. nbor nn«l I'ubl i«, 0 «lfnre of the . 3er), )t&. . 

(&) If a committee, to ivhich has been referr «&1 n iesolution hns not 
r&cpoitcd it before the expiratiori of 10 cnlcn&lar days;rfter its intro- 
d»cti&»). it, sliall then (but not, before) be in order to»iove to dis- 
clini«« tlie committee from further consideration of tlint. resol»tion, 
or to discharge the committee from further «o»siclerntion of any oth& r 
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resolution with respect to the proposed adjustment Avhich has beerr 

referred to tire corr»»ittee. Tire»rotion to discharge may be rrrade only 

by a per son favor ing the resolution, shall be lrighly privileged (except 

tlrat it may not be macle after the committee has reported a reso ution 

with respect to tire same propose&1 rate), and debate thereon shall be 

limited to not r»ore tlran 1 lrour, to be divided equally between those 

favori»& and those opposing the resolutio». An amend»rent to the 

motion is not i» orde~, arrd it is not in or der to»rove to r econsider. t re 

vote by wlriclr tire nrotion is agreed to or disagreed to. If the motion 

to discharge is agreed to or disagreed to, the n~otion may not be 

rerrewed, nor may r»rother motion to discharge the committee be made 

with r espect to any otlrer resolution with respect to the sar»e proposed 
rate. 

(6) When a committee has reportecl, or has been discharged from 

further consideration of a resolution, it is at any time thereafter in 

order (even tho»gh a previous motion to the same effect has been 

disagreed to) to move to proceed to the consideration of the resolution. 
The motion is lrighly privileged and is not debatable. An amendment 
to the motion is not in orcler, and it is not in order to move to recon- 
sider the vote by which the motion is agreed to or disagreed to. Debate 
on the resolution shall be limited to rrot more than 10 hours, which 
shall be divided mlua11y between those favoring and those opposing 
the resolution. A motion further to limit debate is not debatable. An 
amendment to, or motion to recommit, the resolution is not in order, 
and it is not in order to move to reconsider the vote by which the 
resol»tion is agreed to or disagreed to. 

(7) Motions to postpone, »rade with respect to the discharge from 
committee, or tire consideration of, a resolution and motions to proceed 
to the consideration of other business shall be decided without debate. 
Appeals from the decisions of the Chair relating to the application of 
the rules of the Senate or the House of Representatives, as the case 
may be, to the procedure relating to a, resolution shall be decided 
without debate. 

PAYMENT OF PPEMIVMS 

SEc. 4007. (a) The plan administrator of each plan shall pav tire 
premiums imposed by the corporation under this title with respect to 
that plan when they are due. Any employer obtaining contingent lia- 
bility coverage under section 402:3 shall pay the premiums imposed 
by the corporation under that section when d»c. Premiums under this 
title are payable at the time, and on an estimated, advance, or other 
basis, as determined by the corporation. Premiums imposed by this 
title on the date of enactment (applicable to that portion of any plan 
year during Avhich such date occurs) are due within 80 days after such 
date. Premiums imposed by this title on tire first plan year commenc- 
ing after the elate of enactment of this Act are due within, '30 days after 
such plan year commences. Premiums shall continue to accrue 
until a plair's assets are distributed p»rs»a»t, to a termination 
procedure, or until a trustee is appointed purs»ant to section 4042, 
Avhichever is earlier. 

(b) If anv basic benefit premium is not paid when it is due the. 
corporation is a»thorized to assess a late payment charge of not more 
than 100 percent of the premium payment Avlrich was»ot, timely paid. 
The precedin~ sentence shall »ot apply to any payment of premium 
made within 60 days after the, date on which payment is due, if before 
s»ch date, the »lan administrator obtains a ivai ver fr om the 
corporation based upon a showing of s»bsta»tial bar rlslrip arising 
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from the timely payment of the premium. The corporation is 
authorized to grant a waiver under this subsection upon 
application made by the plan administrator, but the corporation may 
not grant a waiver if it appears that the plan administrator will be 
unable to pay the premium within 60 days after the date on which 
it is due. If any premium is not paid by the last date prescribed for 
a payment, interest on the amount of such premium at the rate 
imposed under section 6601(a) of the Internal Revenue Code of 1054 
(relating to interest. on underpayment, nonpayment, or extensions of 
time for payment of tax) shall be paid for the period from such last 
date to the date paid. 

(c) If any plan administrator fails to pay a premium when due, the 
corporation is authorized to bring a civil action in any district court 
of the United States within the jurisdiction of which the plan assets 
are located, the plan is administered, or in which a defendant resides 
or is found for the recovery of the amount of the premium penalty, 
and interest, and process may be served in any other distrIct. The 
district courts of the United States shall have jurisdiction over actions 
brought under this subsection by the corporation without regard 
to the amount in controversy. 

(d) The corporation shall not cease to guarantee basic benefits on 
account of the failure of a plan administrator to pay any premium 
when due. 

REPORT BY THE CORPORATION 

SEC. 4008. As soon as practicable after the close of each fiscal year 
the corporation shall transmit to the President and the Congress a 
report relative to the conduct of its business under this title for that 
fiscal year. The report shall include financial statements setting forth 
the finances of the corporation at the end of such fiscal year and the 
result of its operations (including the source and application of its 
funds) for the fiscal year and shall include an actuarial evaluation of 
the expected operations and status of the funds established under sec- 
tion 4005 for the next five years (including a detailed statement of the 
actuarial assumptions and methods used in making such evaluation). 

PORTABII ITY ASSISTANCE 

SEc. 4009. The corporation shall provide advice and assistance to 
individuals with respect, to evaluating the economic desirability of 
establishing individual retirement accounts or other forms of individ- 
ual retirement savings for which a deduction is allowable under section 
219 of the Internal Revenue Code of 1054 and ivith respect to evaluat- 
ing the desirability, in particular cases, of transferring amounts 
representing an employee's interest in a qualified plan to such an 
account, upon the employee's separation from service with an employer. 

Subtitle 8 — Coverage 
PLANS COVERED 

SPc. 4091. (a) Except as provided in subsection (b), this section 
applies to any plan (including a successor plan) which, for a plan 
year— 

(1) is an employee pension benefit plan (as defined in 
paragraph (9) of section 3 of this Act) esta'blished or 
maint'ained— 

(A) by an employer engaged in commerce or in any 
industry or activity aA'ecting commerce, or 
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(B) by any employee organization, or organization 
representing employees, engaged in commerce or in any 
industry or activity affecting commerce, or 

(C) by both, 
which has, in practice, met the requirements of part I of sub- 

chapter D of chapter 1 of the, Internal Revenue Code of 1954 (as 
in effect for the preceding 5 plan years of the plan) applicable to 
plans described in paragraph (2) for the preceding 5 plan years; 
or 

(2) is, or has been determined by the Secretary of the Treasury 
to be, a plan described in section 401(a) of the Internal Reve»ue 
Code of 1954, or which meets, or has been determined by the Sec- 
retary of the Treasury to meet, the requirements of section 404 (a) 
(2) of such Code. 

For purposes of this title, a successor plan is considered to be a con- 
tinuation of a predecessor plan. For this purpose, a successor plan is a 
plan which covers a group of employees which includes substantially 
the same employees as a previously esta'blished plan, and. provides 
substantially the same benefits as that plan provided. 

('b) This section does not apply to any plan— 
(1) which is an individual account plan, as defined in 

paragraph (34) of section 3 of this Act, 
(2) established and maintained for its employees by the Gov- 

ernment of the United States, by the government of any State 
or political subdivision thereof, or by any agency or instrumental- 
ity of any of the foregoing, or to which the Railroad Retirement 
Act of 1935 or 1937 applies and which is financed by cont& ibutions 
required under that A. ct, 

(3) which is a church plan as defined in section 414(c) of the 
Internal Revenue Code of 1954, unless that plan has made an 
election under section 410(d) of such Code, and has notified the 
corporation in accordance with procedures prescribed by the 
corporation, that it wishes to have the provisions of this part 
apply to it, 

(4) (A) established and maintained by a soc'iety, order, or asso- 
ciation described in section 501(c) (8) or (9) of the Internal 
Revenue Code of 1954, if no part of the contributions to or under 
the plan is made by employers of participants in the plan, or 

(B) of which a trust described in section 501(c') (l8) of such 
Code is a part; 

(5) which has not at any time after the date of enactment of 
this Act provided for employer contributions. 

(0) which is unfunded and which is maintai»ed by a» e»&plover 
primarily for the purpose of providing deferred compensatio» 
for a select group of management or highly compe»sated 
em ployees; 

(7) which is established and maintained outside of the I »ited States primarily for the benefit of individuals substantially all of 
whom are nonresident aliens; 

(8) which is ncai»tai»ed by an employer solely for the purpose of providing benefits for certain employees in excess of the limita- tions on contributions and benefits imposed by sccfio» 415 of the Internal Revenue Code of 1954 on plans to which that section applies, without regard to whether the plan is funded, a»d, to t e extent that a separable part of a plan (as determihed by the corporation) maintained by an employer is maintained for such purpose, that part shall be treated for purposes of this title, as a separate plan which is an excess benefit plan . 
1 
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(9) which is established and maintained exclusively for sub- 
stantial owners as defined in section 4022(b) (6); 

(10) of an international organization which is exempt from 
taxation under the International Organizations Immunities Act; 

(11) maintained solely for the purpose of complying with appli- 
cable workmen's compensation laws or unemployment com- 
pensation or disability insurance la&vs; 

(12) which is a defined beiietit pla», to tlie extent tliat it is 
treated as an i»dividual account pla» under paragr;iph (15) (8) 
of section 6 of this Act; or 

(18) established and maintained by a professional service 
employer which does not at any time after the date of enactment of 
this Act have iiiore than 25 active participants in the plan. 

(c) (1) For purposes of subsection (b) (1), the term "individual 
account plan" does not include a plan under which a fixed benefit is 
promised if the employer or his representative participated in the 
determination of that benefit. 

(2) For purposes of' this paragrapli a»d for purposes of subsectioii 
(b) («)— 

(A) the term "professional service employer" iiieans a»y pro- 
prietoi ship, partnership, corpoi ation, or other association or 
organization (i) owned or controlled. by professional individuals 
or by executors or admi»istrators of professional individuals, (ii) 
the priiicipa1 business of which is tlie performa»ce of professional 
services, a»d 

(8) the term "professional individuals" includes but is not lim- 
ited to, physicians, dentists, chiropractois, osteopatlis, optome- 
trists, ot lier li& e»sed practitioiiers of the heal i»g arts, attorneys at 
law, public accountants, pi&bi ic engi»eers, arcliitects, draftsmen, 
actuaries, psy&hnlogists, social or physi&al scientists, and per- 
forillllig artists. 

(6) In the case of a plan establislic&1 and mai»tai»ed by r»ore than 
one professio»al service employer, the plan shall not be treated as a 
plan described in subsection (b) (18) if, at any time after tlie date 
of en;ictment nf tliis Art the 1&1a» Iias more tha» 25 active participants. 

BENEFITS Gri=&RANTK1". D 

Sr;c. 4022, (a) Subject to the limitations contained in subsection (b), 
the corporation shall guarantee the payment of all nonforfeitable 
benefits (other than benefits becoming nonforfeitable solely on account 
of the termination of ii plan) under the terms of a plan which termi- 
nates at a ti inc when sectio» 4021 applies to it. 

(b) (1) Except to tlie extent provided in paragraph (8)— 
(A) no benefits provi&led by a plan which has been in efi'ect for 

less tlian 60 months at the time the plan terminates shall be guar- 
anteed under this section, and 

(9) any increase in the amount of benefits under a plan result- 
ing from a plan amendment which was made, or became eiTec- 

tive, ivhichever is later, within 60 months before the date on which 
the plan terminates shall be &lisrcgarded. 

(2) For purposes of this subsection, the time a successor plan (within 
the meaning of section 4021(a) ) has been in eHect includes the time 
a previously established plan (within the meaning of section 4021(a) ) 
was in eA'ect. For purposes of determining what benefits are guaran- 
teed undei this section in the case of a plan to ivhich section 4021 does 
»ot apply on the day after the date of e»actment of this Act, the 
60 month period referred to in paragraph (1) shall be computed 
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be innin on the first date on which such section does apply to the 

plan. 
(3) The amount of monthly benefits described in subsection (a) 

provided by a plan, which are guaranteed under this section with 

respect to a participant, shall not have an actuarial value which exceeds 

the actuarial value of a monthly benefit in the form of a life annuity 

commencinz at age 65 equal to the lesser of— 
(A) his average monthly gross income from his employer dur- 

ing the 5 consecutive calendar year period (or, if less, during the 

number of calendar years in such period in which he actively par- 

ticipates in the plan) during which his gross income from that 

employer was zreater than during any other such period with 

that employer determined by dividing 1/19 of the sum of all such 

~ross income by the number of such calendar years in which he 

had such gross income, or 
(B) $750 multiplied by a fraction, the numerator of which is 

the contribution and benefit base (determined under section 230 

of the Social Security Act) in e8ect at the time the plan termi- 

nates and the denominator of which is such contribution and bene- 

fit base in effect in calendar year 1974. 
The provisions of this paragraph do not apply to non-basic benefits. 

(4) (A) The actuarial value of a benefit, for purposes of this sub- 

section, shall be determined in accordance with regulations prescribed 

by the corporation. 
(B) For purposes of paragraph (3)— 

(i) the term "gross income" means "earned income" within the 
meaning of section 911(b) of the Internal Revenue Code of 1954 
(determined without regard to any community property laws), 

(ii) in the case of a participant in a plan under which contri- 
butions are made by more than one employer, amounts received 
as gross income from any employer under that plan shall be 
aggregated with amounts received from any other employer under 
that plan during the same period, and 

(iii) any non-basic benefit shall be disregarded. 
(5) Notwithstanding paragraph (3), no person shall receive from 

the corporation for basic benefits with respect to a participant an 
amount, or amounts, with an actuarial value which exceeds a monthly 
benefit in the form of a life annuity commencing at age 65 equal to the 
amount determined under paragraph (3) (B) at the time of the last 
plan termination. 

(6) (A) For purposes of this title, the term "substantial owner" 
means an individual who- 

(i) owns the entire interest in an unincorporated trade or 
business, 

(ii) in the case of a partnership, is a partner who owns, directly 
or indirectly, morc than 10 percent of either the capital interest 
or the profits interest in such partnership, or 

(iii) in the case of a corporation, owns, directly or indirectly, 
more than 10 percent in value of either the voting stock of that 
corporation or all the stock of that corporation. 

For purposes of clause (iii) the constructive ownership rules of section 
1563 (e) of the Internal Revenue Code of 1954 shall apply (determine&i 
without regard to section 1563(e) (3) (C) ). For purposes of this 
title an individual is also treated as a substantial owner with respect 
to a plan if, at any time within the 60 months preceding the date on 
which the determination is made, he was a substantial owner under the 
plan. 
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(8) In the case of a participant, in a plan under which benefits have 
not been increased by reason of any plan amendments and who is 
coverc. d by the plan as a substantial owner, the an&ount of benefits 
guaranteed under this section shall not exceed the product of- 

(i) a fraction (not to exceed 1) the numevntor of which is tl&e 

n»mber of years the substantial owne& was a&i active pnvtici»ant 
in the I!lan, and the clenominator of which is 80, and 

(ii) the amount of the substantial owner's monthly beiiehts 
guaranteed uiider subsection (n) (as limited undev paiagvaph (8) 
of this subsection) . 

(C) In tlie case of a pni. ticipant i)s n pla&i, ot)&ev tha» n plan 
&lescribed in subpar"&gvaph (8), who is covered by the plan as a 
substantial owner, the amount of the benefit guaranteed under tliis 
section shall, under regulations prescribed by the corporation, treat 
each benefit inc&case attributable to a plan amendment as if it weve 
providecl »ncler a new plan. The benefits g»aranteed under this sec- 
tion with respect to all su& h arne»dri&ents shall not exceed the amount 
which wou)d be determined under subparagraph (8) if subpara- 
graph (I)) applied. 

(7) (. &) Xo benefit ncc&ued i»&der n plari &ifter tlie date ori which 
the Secretary of the Treasury issues notice that he lins cletc rmined that 
any trust which is a part of a plan does not meet the requirements of 
section 401(a) of the Internal Revenue Code of 1%4, or that the plan 
does»ot inect tlie requiven&ents of section 404(a) (2) of such Code, 
l&vc &'ur» "&»tepcl iii&clev t)iis section unless such determination is erro- 
ne&»is. This subpar agraph &loes not apply if the S& cret ary subsequently 
issiies n notice that, s»ch tr»st meets the requirements of section 401(a) 
of such Code ov that the plan meets the &eq»irerr&e»ts of section 404 
(a) (2) of such Cocle and if the Secretary determines that the trust or 
plan has take» action necessary to ineet s»ch rcqui&e»&e»ts di&vi»g tl&e 

period )!etwec»i the iss»ance of the notice v& fc r rie&1 to in the preceding 
sentence and tlie issuance of the notice r efer &cd to in this sentei&ce. 

(I3) Xo 1!e&« fits;&cci»ed»neer a plan nfter tlie date, on &vl&icl& n» 
;&»ie»cl»i& «t of thc plan is adopted which caiises the S&cvetary of tlie 
Tveasui y to d&. tevnii»e t)&at, nny tr ust «rider the plan has ceasecl to n&eet 
the requiienicnts of section 401(a) of the. )ntei»nl Hevcn»e Cocle of 
10. '&4 or that the plan hns censed to meet the &eqiiiremerits of section 
404(a) (2) of s&ich Code, are guam»teed»nd& r this section unless s»ch 
cleterminatio» is ei! oneo»s. Tliis subpain«i apli sliall not apply if the 
amendnient is revoked ns ot the date, it, w&is tirst eA'ective oi nmende&1 
to comply with si&ch rc&pii& ements. 

(8) Be»efits &lescribed in paragraph (1) are g»aranteed only to the 
exte»t of tl&c «i&eater of— 

(A) !0 perce«t of &1 & ni»o»nt whicl&, b»t f«r tlie fn«t that tl&e 

plan o& an&&»&lr»&nt )&ns»ot beer& in efi'«' t fo&' 00 i»o»tl&s ov n&o&e, 
wo»ld )!e &ni;&i;i iiteed» idler this section, or 

(8) $20 pev i&»!nth, 
m«)tiplie&l by the n»»iber of years (b»t not mor& thn»;i) th& p)ar& 
or amendment, ns t)&e case may be, has bee» in & )feet. In dctermi»ing 
how many ion&s a plan ov arne»dme»t hns been in & 0'ect for pi&rposes 
of this pa! ngr aph, tlie first 12 months fo))owi»g thc cl;ite on!vl&ich tl&c 

plan ov n»!&»&1m&»t is ma&le or first beco»ies effective (whi&hev&& is 
later ) &onstit»tes one yen&', n»d each cons&'. n&tive )!e& iod of 12 months 
ther%a ftei coi&stit»tcs nn a&le) it i&!»al year. T)i&s p'L&'ngl'npl& el»&'s I&ot 

apply to hcnefits payable rinder a plnn»nless tl&e corpor, &tion finds 
s»l!stn»tin) evide»&e that the plan &vns te»'»inated for a reasonable 
1»&siness purpose a»d not for the p»& pose of o)!taining the payment 
of 1!enefits I!y the roi »or nt ion»ri&lc r tli is title. 
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(c) The corpo& ation is authorized to qua& ant&'e the payn&&u&t of su& 1& 

othe& classes of benefits a»d to establish the te& ms and conclitions under 

which such othe& classes of bc»efits a&e «ua& a»teed as it determines to 

bc appropriate. 
coxT&x&'ENT » 1&&&& &'rl cov&'. RA(» 

5zc. 40&'3, ta) 'I'he 
& orpo& atio» shall insure &»y e»&ployer &vho n&a. i»- 

tai»s or contributes to or u»cler a ph&» to )vl&i& h section 4021 apphes 
against the paym&at of an&. liabilit& i»&pos& d o» hin& un&1(& subtitl& I 

of this title. in th(' eve»t of a, te&»&ination of that pla». 'I'l&e. & o& po&", &tion 

&nay &levelop a»an«&. &»ents &vith persons en«»@cd in thc h»si»(ss of 
providi»g insu& a»ce. under )vl&ich the insu& ance coverage (lescrihe&1 in 

the preceding se»ten& e could be p&ovide&1 i» whole or in pa&'t by such 

private insu&e&s. In (lev(loping sucl& a& ran«em(nts tl&«o& po&'atio» 

shall &levise a system unde& wl&i&]»isles a&& equitably &list&il»&ted 

het)veen tl&«co& po& ati&»& and p& i vate insu& e& s )vith & cspcct to th«'1'&sses 

of e&nployc& s insnred by each. 
(b) Tl&e rorpo&atioi& is;&utl&o&i7c&1 to p&esc&ih(. and &ollc&t, i» such 

manner as it, deter»)ines to be approp&i:&t& p&c»&inn&s fo& i»su&an& e 

ofi'cred &u&&le& suhse& tion (a). If the corpor;&tion rcqui&&es all c»&ploy( & s 

to wl&icl& this title applies to purchase cove»&gc un&ler this sectio». thc 
p&ovisions of section 400& (1)) and (c) apply to th& collection of pre- 
miums under this section. The pren&i»ms shall be cl(te&anincd hy the 
corporation and & vise(1 hy it, fro&n ti&nc to ti&»e as n&ay b&»&c&as»y. 
ancl shall be cl&ar«cable at a rate s»Ai&'ient to fun&'1 any p'&)»&c»t. by thc 
corporatio» be& o&»i»«ncc&ssa&y u»&lc& such cove&a«e. 

1'c) If the corpo&ation is, in its &1&&terminatio». able, to develop a 
satisfacto&y arr&»«c»&c»t witl& p& iv&t( i»s»&& rs. &vitl&in, "&0 &»o»ths 
aft(r tl&e &lat( of &»ac&ment of tl&is . Xct, to c»'&'y o»t, tl&c p&'o«»':»& of 
insu&ance authorized hy this s(etio» in &vhole or in part, th«orpo»', - 

tion is anti&orixed to requi& e &unployers to elect rovera&~e 1)x s»cl& p& i- 
vate insurance o& by thc corporation at, such tim& s an&1 in s»cl& n&a»»(& 
as the corpo&ation determines necessary. 

(d) Xo p&yn&(nt &r)ay bc n&ad( by the corpo&ation u»&l& &;»&y i»su&- 
ance provi&lecl hy it under tl&is section &mlcss t'i&e premiums o» s»(h 
insurance hav& l)ce» p &i&1 by th«mploy& r an&1 th( insu&a»& ( has b& e» 
in effect, (&vith respect to any henefit) for more than 00»&o»tl&s. Thc 
corporation is;&utl&ori7cd to prescribe con(litio»s under +hi(h no pay- 
ment &vill be ma&le by it un(ler any insurance oRe&cd un&ha this s(& tio» 
)vithout &e«ard to vvhether prerr&i»ms for s»cl& i»aura»ce hav& been 
pa&d. 

(e) Xothi»&~ in this s(ction preclud(s thc purchase by th«n&ploy& r 
of insuran&c fron& any other person, or limits the ci& cumst:&nc&s»n&lcr 
)vhirh that ins»rance is payabl&, or i» any )vay limits the t& rms and 
conclitions of s»ch insurance, except tl&at tl&e corporation n&ay pr(s& & ibe 
as a con(1ition pr& ceden'& to the pnr& has& of such insuran& c th( payn&e»t 
of a. reinsu&ance pr&»&ium or other &eason;&hie fce under this sc(tion 
determine&1 by the co&'poration to be, n& cessary to assure tl&e liquidity 
and adequacy of anv fund or funds established to carrv out the pro- 
visions of tl&is section. 

(f) In carryin«out its c1»ties under s»hsection (a) to d(velop 
arran«ements with private insure&s the co&poration shall & onsi&ler as 
an alternative or as a supplen&ent to prior ate insur&ncc tl&e feasibility 
of »sin«private industry g»arant&es, indemnities, or lette&s of & re&lit. 
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Subtitle C — Tenainations 

TERMINATION BY PLAN ADMINISTRATOR 

SEc. 4041. (a) Before the enective date of the termi. iation of a plan, 
the plan administrator sh; 11 file a notice with the corporation that the 
plan is to be terminated on a proposed date (which may not bc earlier 
than 10 days after the filing of the notice), and for a period of 90 days 
after the proposed termination date the plan administrator shall pay 
no amount pursuant to the termination procedure of the plan unless, 
before the expiration of such period, he receives a notice of su%ciency 
under subsection (b). Upon receiving such a notice, thc plan admin- 
istrator may proceed with the termination of the plan in a manner con- 
sistent with this subtitle. 

(b) If the corporation determines that, after application of section 
4044, the assets held under the plan are suificient to discharge when due 
all obligations of the plan with respect to basic benefits, it shall notify 
the plan administrator of such determination as soon as practicable. 

(c) If, within such 90-day period, the corporation finds that it is 
unable to determine that, if the assets of the plan are allocated in 
accordance with the provisions of section 4044, the assets held under 
the plan are suificient to discharge v hen due all obligations of the plan 
with respect to basic benefits, it shall notify the plan administrator 
within such 90-day period of that finding. AVhen the corporation issues 
a notice under this subsection, it shall commence proceedings in accord- 
ance with the provisions of section 4042. Upon receiving a notice under 
this subsection, the plan. administrator shall refrain from taking any 
action under the proposed termination. 

(d) Tlie corporation and the plan administrator may agree to 
extend the 90-day period provided by this section by a written agree- 
ment signed by the corporation anrl the plan adniinistrator befor~e the 
expiration of the 90-day period, or tlie corporation may apply to an 
appropri;ite court (as defined in section 4042(g) ) for an order extend- 
ing the 90-day period provided by this section. The 90-day period 
shall be exteniled as provided in the agreement or in any court order 
obtained by the corporation. The 90-day period may be further 
extended by subsequent written agreements signed by the corporation 
and the plan administrator made before the expiration of a previously 
agreed upon extension of the 90-day period, or by subsequent order of 
the court. Any extension may be made upon such terms and conditions 
(including the payment of benefits) as are agreed upon by the corpora- 
tion and the plan administrator or as specified in the court order. 

(e) If, after the plan administrator has begun to terminate tlie plan 
as authorized by this section, the corporation or the plan adrninistiator 
finds that the plan is unable, or will be unable, to pay basic benefits 
ivhen due, the plan administrator shall notify the corporation of such 
finding as soon as practicable thereafter. If the corporation makes 
such a finding or concurs with the finding of the plan administrator, 
it shall institute appropriate proceedings under section 4042. The plan 
administrator terminating a plan shall furnish such reports to the cor- 
poration as it may require for purposes of its duties under this sation. 

(f) For purposes of subsection (a), a plan with respect to which 
basic benefits are guaranteed shall be treated as terminated upon the 
adoption of an amendment to such plan, if, after giving efi'ect to such 
amendment, the plan is a plan described in section 4021(b) (1). 
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( ) N'otwithstanding any other provision of this title, a plan admin- 
(g) o wi s a 

istrator or the corporation may petition the appropriate court for the 

appointment of a trustee in accordance with the provisions of section 

4042 if the interests of the participants and beneficiaries would be 

better served by the appointment of the trustee. 

TERMINATION BY CORPORATION 

SEc. 4049. (a) The corporation may institute proceedings under this 

section to terminate a plan whenever it determines that— 
(1) the plan has not met the minimum funding standard 

required under section 412 of the Internal Revenue Code of 1954, 
r has been notified by the Secretary of the Treasury that a notice 

of deficiency under section 6212 of such Code has been mailed with 

respect to the tax imposed under section 4971(a) of such Code, 

(2) the plan is unable to pay benefits when due, 

(8) the reportable event described in section 4048(b) (7) has 

occurred, or 
(4) the possible long-run loss of the corporation with respect 

to the plan may reasonably be expected to increase unreasonably 
if the plan is not, terminated. 

The corporation may prescribe a simplified procedure to follow in 
terminating small plans as long as that procedure includes substantial 
safeguards for the rights of the participants and beneficiaries under 
the plans, and for the employers who maintain such plans (including 
the requirement for a court decree under subsection (c) ). The cor- 
poration is authorized to pool the assets of such small plans for pur- 
poses of administration and such other purposes, not inconsisteiit with 
its duties to the plan participants and the employer maintaining the 
plan under this title, as it determines to be required for the eflicient 
administration of this title. 

(b) Whenever the corporation makes a determination under subsec- 
tion (a) with respect to a plan it may, upon notice to the plan, apply 
to the appropriate United States district court for the appointment of 
a trustee to administer the plan with respect to which the deterrnina- 
tion is made pending the issuance of a decree under subsection (c) 
ordeiing the termination of the plan. If within 8 business days after 
the filing of an application under this subsection, or such other period 
as the court may order, the administrator of the plan consents to the 
a, ppointment of a trustee, or fails to show why a trustee should not be 
appointed, the court may grant the application and appoint a trustee 
to administer the plan in accordance w ith its terms until the corpora- 
tion determines that the plan should be terminated or that termination 
is unnecessary. The corporation may request that it be appointed as 
trustee of a plan in any case. 

(c) If the corporation has issued a notice under this section to a 
plan administrator and (whether or not a trustee has been appointed 
under subsection (b) ) has determined that the plan should be termi- 
nated, it may, upon notice to the plan administrator, apply to the 
appropriate United States district court for a decree adjudicating that the plan must be terminated in order to protect the interests of the participants and to avoid any further deterioration of the financial condition of the plan or any further increase in the liability of the fund. If the trustee appointed under subsection (b) disagrees with the determination of the corporation under the preceding sentence he may intervene in the proceeding relating to the application for the decree, or make application for such decree himself. Upon granting a decree for which the corporation or trustee has applied under this 
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subsection the court shall authorize the trustee appointed under sub- 
section (b) (or appoint a trustee if one has not been appointed uiider 
such subsection and authorize him) to terminate the plan in accord- 
ance with the provisions of this subtitle. If the corporation and the 
plan administrator agree that a plan should be terminated and agree 
to the appointment of a trustee without proceeding in accordance ii ith 
the requirements of this subsection (other than this sentence) the 
trustee shall have the power described in subsection (d) (1) and, in 
addition to any other duties imposed on the trustee under law or by 
agreement between the corporation and the plan administrator, the 
trustee is subject to the duties described in subsection (d) (3). AVhen- 
ever a trustee appointed under this title is operating a plan with dis- 
cretion as to the date upon which final distribution of the assets is to 
be commenced, the trustee shall notify the corporation at least 10 days 
before the date on which he proposes to commence such distribiition. 

(d) (1) (A) A trustee appointed under subsection (b) shall have 
the power- 

(i) to do any act authorized by the plan or this title to be done 
by the plan administrator or any trustee of the plan; 

(ii) to require the transfer of all (or any part) of the assets 
and records of the plan to himself as trustee; 

(iii) to invest any assets of the plan which he holds in accord- 
ance with the provisions of the plan, regulations of the corpora- 
tion, and applicable rules of law; 

(iv) to limit payment of benefits under the plan to basic benefits 
or to continue payment of some or all of the benefits which were 
being paid prior to his appointment; and 

(v) to do such other acts as he deems necessary to continue 
operation of the plan without increasing the potential liability 
of the corporation, if such acts may be done under the pi ovisions 
of the plan. 

If the court to which application is made under subsection (c) dis- 
misses the application with prejudice, or if the corporation fails to 
apply for a decree under subsection (c) within 80 days after the date 
on which the trustee is appointed under subsection (b), the trustee 
shall transfer all assets and records of the plan held by him to the 
plan administrator within 3 business days after such dismissal or the 
expiration of such 80-day period, and shall not )e liable to the plan 
or any othe' person for his acts as trustee except, for willful miscon- 
duct, or for conduct in violation of the provisions of part 4 of subtitle 
8 of title I of this Act (except as provided in subsection (d) (1) (A) 
(v) ). The 30-day period referred to in this subparagraph may be 
extended as provided by agreement between the plan administrator 
and the corporation or by court order obtained by the corporation. 

(B) If the court to which an application is made under subsec tion 
(c) issues the decree requested in such application, in addition to the 
powers described in subparagraph (A), the trustee shall have the 
power- 

(i) to pay benefits under the plan in accordance with the allo- 
cation requirements of section 4044; 

(ii) to collect for the plan any amounts due the plan; 
(iii) to receive any payment made by the corporation to the 

plan under this title; 
(iv) to commence, prosecute, or defend on behalf of the plan 

any suit or proceeding involving the plan, except to the extent 
that the corporation is an adverse. party in a suit or proceeding: 
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(v) to issue, publish, or file such notices, statements, and 

reports as may be required by the corporation or any order of 
the court; 

(vi) to liquidate the plan assets; 
vii) to recover payments under section 4045(a); and 

viii) to do such other acts as may be necessary to comply with 

this title or any order. of the court and to protect the interests 

of plan participants and beneficiaries. 

(9) As soon as practicable after his appointment, the trustee shall 

give notice to interested parties of the institution of proceedings 
under this title to determine whether the plan should be terminated 
or to terminate the plan, whichever is applicable. For purposes of this 

paragraph, the term "interested party" means— 
(A) the plan administrator, 
(8) each participant in the plan and each beneficiary of a 

deceased participant, and 
(C) each employer who may be subject to liability under 

section 4062, 4068, or 4064. 
(3) Except to the extent inconsistent with the provisions of this 

Act, or as niay be otherwise ordered by the court, a trustee appointed 
under this section shall be subject to the same duties as a trustee 
;ippointed under section 47 of the Bankruptcy Act, and shall be, with 
respect to the plan, a fiduciary wvithin the, meaning of paragraph (21) 
of section 0 of this Act and under section 4075(e) of the Internal 
revenue Code of 1M4 (except to the extent that the provisions of this 
title are inconsistent with the requirements applicable under part 4 
of siibtitle B of title I of this A. ct and of siich section 4975). 

(e) An application by the corporation under this section may be 
filed notwithstanding the pendency in the same or any other court of 
:iny bankruptcy, mortgage foreclosure, or equity receivership proceed- 
ing, or;iny proceeding to reorganize, conserve, or liquidate such plan 
or its property, or any proceeding to enforce a lien against property 
of the plan. 

(f) Upon the filing of an application for the appointment of a 
trustee or the issuance of a decree under this section, the court to 
which an application is made shall have exclusive jurisdiction of the 
p]an involved and its property wherever located with the powers, to 
the extent consistent with the purposes of this section, of a court of 
bankruptcy and of a court in a proceeding under chapter X. of the 
Bankruptcy Act. Pending an adjudication under subsection (c) such 
court shall stay, and upon appointment, by it of a trustee, as provided 
in this section such court shall continue the stay of, any pending bank- 
rupt& y, inortgage foreclosure, equity receivership, or other proceeding 
to reorganize, conserve, or liquidate the plan or its prop&rty and 
any other suit against any receiver, conservator, or trustee of the plan 
or its property, Pending such adjudication and upon the appoint- 
nient by it of such trustee, the court may stay any proceeding to 
enforce a lien against property of the plan or any other suit against 
the plan. 

(g) An action under this subsection may bc brought, in the judicial 
district where the plan administrator resides or does business or 
where any asset of the plan is situated. A. district court in which such 
action is broiight may issue process with respect to such action in any 
other juclicial district. 

(h) (1) The amount of compensation paid to each trustee appointed 
under the provisions of this title shall require the prior approval of 
the corporation, and, in the case of a trustee appointed by a court, the 
consent of that court. 
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(2) Trustees shall appoint, retain, and compensate accountants, 
actuaries, and other professional service personnel in accordance with 
regulations prescribed by the corporation. 

REPORTABLE EVENTS 

SEC. 4048. (a) Within 80 days after the plan administrator knows 
or has reason to know that a reportable event described in subsection 
(b) has occurred, he shall notify the corporation that such event has 
occurred. The corporation is authorized to waive the requirement of 
the preceding sentence with respect to any or all reportable events with 
respect to any plan, and to require the notification to be made bv 
including the event in the annual report made by the plan. Whenever 
an employer making contributions under a plan to which section 4021 
applies knows or has reason to know that a reportable event has 
occurred he shall notify the plan administrator immediately. 

(b) For purposes of this section a reportable event occurs— 
(1) when the Secretary of the Treasury issues notice that a 

plan has ceased to be a plan described in section 4021(a) (2), or 
when the Secretary of Labor determines the plan is not in com- 
pliance with title I of this Act; 

(2) when an amendment of the plan is adopted if, under the 
amendment, the benefit payable with respect to any participant 
may be decreased; 

(8) wheii the number of active participants is less than 80 per- 
cent of the number of such participants at the beginning of the 
plan year, or is less than 75 percent of the number of such partici- 
pants at the beginning of the previous plan year; 

(4) when the Secretary of the Treasury determines that there 
has been a termination or partial termination of the plan within 
the meaning of section 411(d) (8) of the Internal Revenue Code 
of 1954, but the occurrence of such a termination or partial termi- 
nation does not, by itself, constitute or require a termination of a 
plan under this title; 

(5) when the plan fails to meet the minimum funding stand- 
ards under section 412 of such Code (without regard to whether 
the plan is a plan described in section 4021 (a) (2) of this Act) or 
under section 802 of this Act; 

(6) when the plan is unable to pay benefits thereunder when 
due ' 

(7) when there is a distribution under the plan to a participant 
who is a substantial o~ner as defined in section 4022(b) (6) if— 

(A) such distribution has a value of $10, 000 or more; 
(B) such distribution is not made by reason of the death 

of the participant; and 
(C) immediately after the distribution, the plan has non- 

forfeitable benefits which are not funded; 
(8) when a plan merges, consolidates, or transfers its assets 

under section 208 of this Act, or when an alternative method of 
compliance is prescribed by the Secretary of Labor under section 
110 of this Act; or 

(9) when any other event occurs which the corporation deter- 
mines may be indicative of a need to terminate the plan. 

For purposes of paragraph (7), all distributions to a participant 
within any 24-month period are treated as a single distribution. 

(c) The Secretary of the Treasury shall notify the corporation— 
(1) whenever a reportable event described in paragraph (1), 

(4), or (5) of subsection (b) occurs, or 
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(2) whenever any other event occurs which the Secretary of 
the Treasury believes indicates that the plan may not be sound. 

(d) The Secretary of Labor shall notify the corporation— 

(1) whenever a reportable event described in paragraph ('. ;), 
(5), or (8) of subsection (b) occurs, or 

(2) whenever any other event occurs which the Secretary of 
Labor believes indicates that the plan may not be sound. 

ALLOCATION OF ASSETS 

SEc. 4044. (a) In the case of the terinination of a define 1 beiiefit 

plan, the plan administrator shall allocate the assets of the plan (avail- 
able to provide benefits) among the paiticipants and beneficiaries of 
the plan in the following order: 

(1) First, to that portion of each individual's accured benefit 
which is derived from the participant's contributions to the plan 
which were not mandatory contributions. 

(2) Second, to that portion of each individual's accrued benefit 
which is derived from the participant's mandatory contributions. 

(3) Third, in the case of benefits payable as an annuity— 
(A. ) in the case of the benefit of a participant or beneficiary 

which was in pay status as of the beginning of the 8-year 
period ending on the termination date of the plan, to each 
such benefit, based on the provisions of the plan (as in e8ect 
during the 5-year period ending on such date) under which 
such benefit would be the least, 

(B) in the case of a participant's or l&eneficiary's benefit 
(other than a benefit described in subparagraph (A) ) which 
would have been in pay status as of the beginning of such 
8-year period if the participant had retired prioi' to the 
beginning of the 8-year period and if his benefit had com- 
menced (m the normal for. m of annuity under the plan) as 
of the beginning of such period, to each such benefit based 
on the provisions of the plan (as in effect dui ing the 5-year 
period ending on such date) under which such benefit would 
be the least. 

For purposes of subparagraph (A), the lowest benefit, in pay 
status during a 8-year period shall be considered the benefiit in pay 
status for such period. 

(4) Fourth- 
(A) to all other benefits (if any) of individuals under the 

plan guaranteed under this title (determined without regard 
to section 4022 (b) (5) ), and 

(B) to the additional benefits (if any) which would be 
determined under subparagraph (A) if section 4022(b) (6) 
did not apply. 

For purposes of this paragraph, section 4021 shall be applied 
without regard to subsection (c) thereof. 

(5) Fifth, to all other nonforfeitable benefits unrler the plan. 
(6) Sixth, to all other benefits under the plan. 

(b) For purposes of subsection (a)— 
(1) The amount allocated under any paragraph of subsection 

(a) with respect to any benefit shall be properly adjusted for any allocation of assets with respect to that benefit under a prior para- 
graph of subsection (a) . 

(2) If the assets available for allocation under any paragraph of subsection (a) (other than paragraphs (5) and (6) ) are insuf- 
ficient to satisfy in full the benefits of a11 individuals which are 
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described in that paragraph, the assets sliall be allocated pro r ata 
among such individuals on the basis of the present value (as of 
the termination date) of their respective benefits described in tliat 
paragraph. 

(3) This paragraph applies if the assets available for alloca- 
tion under paragraph (5) of subsection (a) are not sufficient to 
satisfy in full the benefits of individuals descr ibed in that 
paragraph. 

(A) If this paragraph applies, except as provided in sub- 
paragraph (B), the assets shall b&. ;illocate&1 to the bern fit 
of individuals described in such par. agraph (5) o» the basis 
of the benefits of individuals which would have been clescribed 
in such paragraph (5) under tire plan as in eRect at the 
beginning of the 5-year period ending on the date of plan 
termination. 

(B) If the assets available for allocation under sub- 
paragraph (A) are sufficient to satisfy in full the benefits 
described in such subparagraph (without regard to this sub- 
paragraph), then for purposes of subparagraph (A), benefits 
of individuals described in such subparagraph shall be deter- 
mined on the basis of the plan as amended by the most 
recent plan amendment eRective during such 5-year period 
under which the assets available for allocation are sufficient 
to satisfy in full the benefits of individuals described in sub- 
paragraph (A) and any assets remaining to be allocated 
under such subparagraph shall be allocated under subpara- 
graph (A) on the basis of the plan as amended by the next 
succeeding plan amendment eRective duiing such period. 

(4) If the Secretary of the Treasury detei mines that the allo- 
cation made pursuant to this section (without regard to this para- 
graph) results i» discrimination prohibited by section 401(a) (4) 
of tire Internal Revenue Code of 1954 then, ii' required to prevent 
the disqualification of the plan (or any trrrst rinder the plan) 
un&ler section 401(a), 403(a'), or 405(a) of such Code, the assets 
allocated under subsections (a) (4) (B), (a) (5), and (a) (6) 
shall be reallocated to the extent necessary to avoid such 
discrimination. 

(5) The term "mandatory contributions" means amounts co»- 
tributed. to the plan by a participant which are required as a coii- 
dition of employment, as a condition of participation in such plan, 
or as a condition of obtaining benefits under the plan attributable 
to employer contributions. For this purpose, the total amount of 
mandatory contributions of. a participant is the amount of such 
contributions reduced (but not belovv zeio) by the sum of tire 
amounts paid or distributed to him under the plan before its 
termination. 

(6) A plan may establish subclasses and categories within th& 

classes described inparagraphs (1) through (6) of subsection (a) 
in accordance with regulations pr& scribed by the &orpoiation. 

(c) Any increase or decrease in the value of the assets of a plan 
occurring during the period beginning on the later of (1) the date 
a trustee is appointed iinder section 4042(b) or (o) the date on ivlrich 
the plan is terminated is to be allocated between the plan and the cor- 
poration in the rnanncr determined by the court (in the case of a court- 
appointed trustee) or as agreed upon by the corporation and the plair 
administrator in any other case. Any increase or decrease in the value 
of the assets of a plan occurrin«after the date on which the plan is 
terminated shall be cr&dited to, or suff'ered by, the corporation. 
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(d) (1) Any residual assets of a plan may be distributed to the 
employer if— 

(A) all liabilities of the plan to participants and their bene- 
fiiciaries have been satisfied, 

(B) the distribution does not contravene any provision of 
law, and 

(C) the plan provides for such a distribution in these circum- 
stances. 

(2) Notwithstanding the provisions of paragraph (1), if any assets 
of the plan attributable to employee contributions, remain after all 
liabilities of the plan to participants and their beneficiaries have been 
satisfied, such assets shall be equitably distributed to the employees 
who made such contributions (or their beneficiaries) in accordance 
with their rate of contributions. 

RECAPTURE OF CERTAIN PAYMENTS 

SEc. 4045. (a) Except as provided in subsection (c), the trustee is 
authorized to recover for the benefit of a plan from a participant the 
recoverable amount (as defined in subsection (b) ) of all payments 
from the plan to him which cornrnenced within the 3-year period imme- 
diately preceding the time the plan is terni. natedd. 

(b) For purposes of subsection (a) the recoverable amount is the 
excess of the amount determined under paragraph (1) over the 
iimount determined under paragraph (2) . 

(1) The amount determined under this paragraph is the sum 
of the amount of the actual payments received by the participant 
within the 3-year period. 

(2) The amount determined under this paragraph is the sum of— 
(A) the sum of the ainount such participant would have 

received during each consecutive 12-month period within the 
3 years if the participant received the benefit in the form 
described in paragraph (3), 

(B) the sum for each of the consecutive 12-month periods 
of the lesser of- 

(i) the excess, if any, of $10, 000 over the benefit in 
the form described in paragraph (3), or 

(ii) the excess of the actual payment, if any, over the 
beneht in the form described in paragraph (3), and 

(C) the present value at the time of termination of the 
participant's future benefits guaranteed under this title as if the benefits coininenced in the form described in paragraph (3). p 

(3) The form of benefit for purposes of this subsection shall be the Inonthly benefit the participant would have received during the consecutive 12-Inonth period, if he had elected at the time of the first payment made during the 3-year period, to receive his interest in the plan as a monthly benefit in the form of a life 
c 1 
annuity commencing at the time of such first p t. (c) ( ) in the event of a distribution described in section 4043(b) (7) the 3-year period referredto in subsection (b) shall not end sooner than the aate on which the corporation is notified of the distribution. (2) The trustee shall not recover any payment made from a lan after or on account of the death of a partici ant t who is disabled ivi is isabled (ivithin the meaning of section 72(m) (7) of the Internal Revenue Code of 1954). 
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(3) The corporation is authorized to waive, in whole or in part, the 
recovery of any amount which the trustee is authorized to recover foi' 
the benefit of a plan under this section in any case in which it deter- 
mines that substantial economic hardship would result to the par- 
ticipant or his beneficiaries from whom such amount is recoverable. 

REPORTS To TRUSTEE 

SEO. 4046. The corporation and the plan administrator of any plan 
to be terminated under this subtitle shall furnish to the trustee such 
information as the corporation or the plan administrator has and, to 
the extent practicable, can obtain regarding— 

(1) the amount of benefits payable with respect to each par- 
ticipant under a plan to be terminated, 

(2) the amount of benefits guaranteed under section 40oB which 
are payable with respect to each participant in the plan, 

(8) the present value, as of the time of termination, of the 
aggregate amount of benefits payable under section 4022 (deter- 
mined without regard to section 40o2(b) (5) ), 

(4) the fair market value of the assets of the plan at the time 
of termination, 

(5) the computations under section 4044, and all actuarial 
assumptions under which the items described in paragraphs (1) 
through (4) were computed, and 

(6) any other information with respect to the plan the trustee 
may require in order to terminate the plan. 

RESTORATION OF PLANS 

SEc. 4047. Whenever the corporation determines that a plan which 
is to be terminated, or which is in the process of being terminated, 
under this subtitle should not be terminated as a result of such circum- 
stances as the corporation determines to be relevant, the corporation 
is authorized to cease any activities undertaken to terminate the plan, 
and to take whatever action is necessary and within its power to restore 
the plan to its status prior to the determination that tlie plan was to 
be terminated. In the case of a, plan which has been terminated under 
section 4042 the corporation is authorized in any such case in which the 
corporation determines such action to be appropriate and consistent 
with its duties under this title, to take such action as may be necessary 
to restore the plan to its pretermination status, including, but not 
limited to, the transfer to the employer or a plan administrator of 
control of part or all of the remaining assets and liabilities of the plan. 

DATE OF TERMINATION 

SEO. 4048. For purposes of this title the date of termination is— 
(1) in the case of a plan terminated in accordance with the 

provisions of section 4041, the date established by the plan admin- 
istrator and agreed to by the corporation, 

(9) in the case of a plan terminated in accordance with the 
provisions of section 404o, the date established by the corporation 
and agreed to by the plan administrator, or 

(3) in the case of a plan terminated in accordance with the 
provisions of either section in any case in which no agreement is 
reached between the plan administrator and the corporation (or 
the trustee), the date established by the court. 
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Subtitle D — Liability 

AMOUNTS PAYABLE BY THE CORPORATION 

SEc. 4061. The corporation shall pay benefits under a plan termi- 

nated under this title subject to the limitations and requirements of 
subtitle B of this title. Amounts guaranteed by the coryoration under 

section 4099 shall be paid by the corporation out of the appropriate 

LIABILITY OF EMPLOYER 

SEC. 4062. (a) This section applies to any employer who maintained 

a plan (other than a multiemployer plan) at the time it was termi- 

nated, but does not apply— 
(1) to an einployer who maintained a plan with respect to which 

he paid the annual preinium described in section 4006(a) (2) (B) 
for each of the 5 plan years immediately preceding the plan year 
during which the plan terminated unless the conditions imposed 

by the corporation on the payment of coverage under section 
4028 do not permit such coverage to apply under the circum- 
stances, or 

(9) to the extent of any liability arising out of the insolvency 
of an insurance company with respect to an insurance contract. 

(b) Any employer to which this section applies shall be liable to the 
corporation, in an amount equal to the lesser of— 

(1) the excess of— 
(A) the current value of the plan's benefits guaranteed 

under this title on the date of termination over 
(B) the current value of the plan's assets allocable to such 

benefits on the date of termination, or 
(2) 80 percent of the net worth of the employer determined as 

of a day, chosen by the corporation but not more than 120 days 
prior to the date of termination, coinputed without regard to any 
liability under this section. 

(c) For purposes of subsection (b) (9) the nct worth of an employer 
ls— 

(1) determined on whatever basis best reflects, in the determina- 
tion of the corporation, the current status of the employer's oper- 
ations and prospects at the time chosen for determining the net 
worth of the employer, and 

(2) increased by the amount of any transfers of assets made by 
the employer determined by the corporation to be improper under 
the circumstances, including any such transfers which would be 
inappropriate under the Bankruptcy Act if the employer were the 
subject of a proceeding under that Act. 

(d) I&'or purposes of this section the following rules apply in the 
r;ise of certain corporate reorganizations: 

(1) If an employer ceases to exist by reason of a reorganization 
which involves a mere change in identity, form, or place of organi- 
zation, however effected, a successor corporation resulting from 
such reorganization shall be treated as the employer to whom this 
section applies. 

(9) If an employer ceases to exist by reason of a liquidation into 
a parent corporation, the parent corporation shall be treated as the 
employer to ivhom this section applies. 

(8) If an employer ceases to exist by reason of a merger, con- 
solidation, oi' division, 'the successor corporation or rorporations 
shall be treated as the employer to whom this section applies. 
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(e) If an employer ceases operations at a facility in any location 
and, as a result of such cessation of operations, more than 20 percent 
of the total number of his employees who are participants under a plan 
established and maintained by him are separated from employment, 
the employer shall be treated with respect to that plan as if he were a 
substantial employer under a plan under which more than one 
employer makes contributions and the provisions of sections 4068) 
4064, and 4065 shall apply. 

LIABILITY OF SUBSTANTIAL EMPLOYER FOR WITHDRAWAL 

SEO. 4068. (a) Except as provided in subsection (d) . the plan admin- 
istrator of a plan under which more than one employer makes 
contributions— 

(1) shall notify the corporat. 'on of the withdrawal of a substan- 
tial employer from the plan, within 60 days after such with- 
drawal, and 

(9) rlequest that the corporation determine the liability of such 
employer under this subtitle with respect to such withdrawal. 

The corporation shall, as soon as practicable thereafter, determine 
whether such employer is liable for any amount under this subtitle 
with respect to the withdrawal and notify such employer of such 
liability. 

(b) Except as provided in subsection (c), an employer who with- 
draws from a plan to which section 4091 applies, during a plan year 
for which he was a substantial employer, and who is notified by the 
corporation as provided by subsection (a), shall be liable to the corpo- 
ration in accordance with the provisions of section 4069 and this sec- 
tion. The amount of such employer's liability shall be computed on the 
basis of an amount determined by the corporation to be the amount 
described in section 4069 for the entire plan, as if the plan had been 
terminated by the corporation on the date of the employer's with- 
drawal, multiplied by a fraction— 

(1) the»umerator of which is the total amount required to be 
& ontributed to the plan by such employer for the last 5 years end- 
ing prior to the withdrawal, and 

(9) the denomi»ator of which is the total ai»ount required to 
be contributed to tlie plan by all employers for such last 5 years. 

I» additioii to a»d in lieu of the manner piescribed in the preceding 
sentence, the corporation i»ay also determine the liability of each such 
employer o» any other equitable basis prescribed by the corporation in 
regulations, Any amon»t collected by the corporation under this sub- 
section shall be held in escrow subject to disposition in accordance 
ivith tlie provisions of paragraphs (2) a»d (8) of subsection (c). 

(c) (1) In lieu of paym&;»t of his liability under tliis section the 
employer i»ay be required to fur»isli a bo»d to the corporation in an 
amount »ot exceeding 150 petve»t of his liability to insure payment of 
his liability und& r this se&tion. Tiie bond shall have as surety thereon 
a corporate surety company which is an acceptable surety on Federal 
bonds under authority granted by the Secretary of the Treasury under 
sections 6 through lh of title 6, IT»ited States Code. Any such bond 
shall be in a form or of a type approverl by the Serretaiy including 
individual bo»ds or srhedule or blanket forms of bonds which cover 
a group or cl;i ss. 

(2) If the plan is»ot terminated within the 5-year period. commenc- 

ing on tlie day of withdrawal, the liability of such employer is 
abated and any payment held in escrow shall be refunded without 
interest to the employer (or his bonrl cancelled) in accordance with 

)iylaws nr rules prescribed by th«orporatio». 
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(3) If the plan terminates within the 5-year period commencing oii 
the day of withdrawal, the corporation shall— 

(A) demand payinent or realize on the bond and hold such 
ainount in escrow for the benefit of the plan; 

(8) treat any escrowed payments under this section as if they 
iveie plan assets and apply them in a manner consistent with this 
subtitle; and 

(C) refund any amount, to the einployer which is not required 
to meet any obligation of the corporation with respect to the plan. 

(d) The provisions of this subsection apply in the case of a with- 
drawal described in subsection (a), and the provisions of subsections 
(b) and (c) shall not apply, if the corporation determines that the 
procedure provided for under this subsection is consistent with the 
purposes of this section aiid section 4064 and is more appropriate in the 
particular case. Slpon a showing by the plan arlministrator of a plan 
that the ivithdrawal f'iom the plan by any employer or employers 
has resulted, or will result„ in a significant reduction in the amount of 
aggregate contributions to or under the plan by employers, the cor- 
poration may— 

(1) require the plan fund to be equitably allocated between 
those participants no longer working in covered service under 
the plan as a result of their employer's ivithdrawal, and those par- 
ticipants who remain in covered service under the plan; 

(2) treat that portion of the plan funds allocable under para- 
graph (1) to participants no longer in covered service as a termi- 
nation; and 

(3) treat that portion of the plan fund allocable to participants 
remaining in covered service as a separate plan. 

(e) The rorporation is authorized to ~aive the application of the 
provisions of subsections (b), (c), and (d) of this section to any 
employer or plan administrator whenever it determines that there is. an 
indemnity agreement in efFect among all other employers under the 
plan which is adequate to satisfy the purposes of this section and of 
section 4064. 

I, IABILITY OF EMPLOYERS ON TERMINATION OF PLAN MAINTAINED BY MORE 
TiiAN ONE EMPI. OYFR 

SEc. 4064. (a) This se& tion ai&plirs to all employers who maintain a 
plan under which more than one. employer makes coiitributions at, the time such plan is terminated, or who, at any time within the 5 plan years preceding the date of termination, made contributions under the 
p an. 

(b) The corporation shall determine the liability of each such employer in a manner consistent, with section 4062 except that the amount of the liability determined under section 4062(b) (1) with respect to the entire plan shall be allocated to each employer by mnlti- plying such amounts by a fraction— 
(1) the numerator of which is the amount required to be contributed to the plan by each employer for the last 5 plan years ending prior to the termination, and 

be co 
(2) the denominator of which is the total amonnt d t amonn require to e contributed to the plan by all such employers for such last 5 years, 

and the limitation described in section 4062(b) (2) shall be applied separately to each employer. The corporation ma also det liabilit of each such em lo 
b h 

c emp oyer on any other equitable basis prescribed y t e corporation in regulations. 
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ANNUAL REPORT OF PLAN ADMINISTRATOR 

SEc. 4065. For each plan. year for which section 4021 applies to a 
plan, the plan administrator shall file with the corporation, on a form 
prescribed by the corporation, an annual report which identifies the 
plan and plan administrator and which includes— 

(1) a copy of each notification required under section 4063 with 
respect to such year, and 

(2) a statement disclosing whether any reportable event 
(described in section 4043(b)) occurred during the plan year. 

The report shall be filed within 6 months after the close of the plan 
year to which it relates. The corporation shall cooperate with the Sec- 
retary of the Treasury and the Secretary of Labor in an endeavor to 
coordinate the timing and content, and possibly obtain the combina- 
tion, of reports under this section with reports required to be made 
by plan administrators to sucli Secretaries. 

ANNUAL NOTIFICATION TO SUBSTANTIAL EMPLOYERS 

SEc. 4066. The plan administrator of each plan under which contri- 
butions are made by more than one employer shall notify, within 6 
months after the close of each plan year, any employer making con- 
tributions under that plan who is described in section 4001(a) (2) that 
he is a substantial employer for that year. 

RECOVERY OF FMPLOYER LIABILITY FOR PI AN TERMINATION 

SEc. 4067. The corporation is authorized to make arrangements 
with employers who are liable under section 4062, 4068, or 4064 for 
payment of their liability, including arrangements for deferred pay- 
ment on such terms and for such periods as the corporation deems 
equitable and appropriate. 

LIEN FOR LIABILITY OF EMPLOYER 

SEc. 4068. (a) If any employer or employers liable to the corpora- 
tion under section 4062, 4063, or 4064 neglect or refuse to pay, after 
demand, the amount of such liability (including interest), there shall 
be a lien in favor of the corporation upon all property and rights to 
property, whether real or personal, belonging to such employer or 
einployers. 

(b) The lien imposed by subsection (a) arises on the date of termina- 
tion of a plan, and continues until the hability imposed under section 
4062, 4063, or 4064 is satisfied or becomes unenforceable by reason of 
lapse of time. 

(c) (1) Except as otherwise provided under this section, the priority 
of the lien imposed under subsection (a) shall be determined in the 
same manner as unrler section 6828 of the Internal Revenue Code of 
1954. Such section 632, '3 shall be applied by substituting "lien imposed 
by section 4068 of the Employee Retirement Income Seciiiity Act of 
1974" for "lien imposed by section 6321"; "corporation" for "Secretary 
or his delegate"; "employer liability lien" for "tax lien"; "employer" 
for "taxpayer"; "lien arising under section 4068(a) of the Employee 
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Retirement Income Security Act of 1974" for "assessment of the tax"; 
and "payment of the loan value is made to the corporation" for "satis- 

faction of a levy pursuant to section 68M(b) "; each place such terms 

appear. 
(9) In the case of bankruptcy or insolvency proceedings, the lien 

imposed under subsection (a) shall be treated in the same manner as a 

tax due and owing to the United States for purposes of the Bank- 

ruptcy Act or section 8466 of the Revised Statutes (81 U. S. C. 191). 

(8) For purposes of applying section 6M8 (a) of the Internal Reve- 

nue Code of 1954 to determine the priority between the lien imposed 

under subsection (a) and a Federal tax lien, each lien shall be treated 

as a iudgment lien arising as of the time notice of such lien is filed. 

(4) For purposes of this subsection, notice of the lien imposed by 

subsection (a) shall be filed in the same manner as under section 6M8 

(f) and (g) of the Internal Revenue Code of 1954. 

(d) (1) In any case where there has been a refusal or neglect to pay 
the liability imposed under section 4069, 4068, or 4064, the corporation 

may bring civil action in a district court of the United States to 
enforce the lien of the corporation under this section with respect to 
such liability or to subject any property, of whatever nature, of the 

employer, or in which he has any right, title, or interest to the payment 
of such liability. 

(9) The liability imposed by section 4069, 4068, or 4064 may be col- 
lected by a proceeding in court if the proceeding is commenced within 
6 years after the date upon which the plan was terminated or prior to 
the expiration of any period for collection agreed upon in writing by 
the corpoi ation and the employer before the expiration of such 6-year 
period. The period of limitations provided under this paragraph shall 
be suspended for the period the assets of the employer are in the con- 
trol or custody of any court of the United States. or of any State, or 
of the District of Columbia, and for 6 months thereafter, and for any 
period during which the employer is outside the United States if such 
period of absence is for a continuous period of at least 6 months. 

(e) If the corporation determines, with the consent of the board of 
directors, that release of the lien or subordination of the lien to any 
other creditor of the employer or employers would not adversely 
affect the collection of the liability imposed under section 40M, 4068, 
or 4064, or tliat the amount realizable by the corporation from the 
property to which the lien attaches will ultimately be increased by 
such release or subordination, and. that the ultimate collection of the 
liability will be facilitated by such release or subordination, the cor- 
poration may issue a certificate of release or subordination of the lien 
with respect to such property, or any part thereof. 

Subtitle E — Amendments to Internal Revenue 
Code of 1954; ES'ective Dates 

AMENDMENTS To INTERNAL REVENUE CODE OF 19@4 

SEc. 4081. (a) Section 404 of the Internal Revenue Code of 1954 

t 
(relating to deduction for contributions of an employer to employee ' 
, rust or annuity plan in compensation under a deferred-payment plan) 

er o emp oyees 

is amended by adding at the end thereof the following new siibsection. : 
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' (g) CERTAIN EMPLOYER LIABILITY PAYMENTS CONSIDERED AS CON- 
TRIBUTIoNS. — For purposes of this section any amount paid by an 
employer under section 4062, 4068, or 4064 of the Employee Retire- 
ment Income Security Act of 1974 shall be treated as a contribution 
to which this section applies by such employer to or under a stock 
bonus, pension, profit-sharing, or annuity plan. ". 

(b) Section 6511(d) of the Internal Revenue Code of 1954 (relating 
to special rules applicable to income taxes) is amended by adding at 
the end thereof the following new paragraph: 

(8) SPECIAL PERIOD OF LIMITATION WITH RESPECT To AMOUNTS 
INCLUDED IN INCOME SUBSEQUENTLY RECAPTURED UNDER QUALI- 
FIED PLAN TERMINATIoN. — If the claim for credit or refund relates 
to an overpayment of tax imposed by subtitle A on account of the 
recapture, under section 4045 of the Employee Retirement Income 
Security Act of 1974, of amounts included in income for a prior 
taxable year, the 3-year period of limitation prescribed in subsec- 
tion (a) shall be extended, for purposes of permitting a credit or 
refund of the amount of the recapture, until the date which occurs 
one year after the date on which such recaptured amount is paid 
by the taxpayer. ". 

EFFECTIVE DATE j SPECIAL RULES 

SEO. 4089. (a) The provisions of this title take efFect on the date of 
enactment of this Act. 

(b) Notwithstanding the provisions of subsection (a), the corpora- 
tion shall pay benefits guaranteed under this title with respect to any 
plan— 

1) which is not a multiemployer plan, 
o) which terminates after June 80, 1974, and before the date 

of enactment of this Act, 
(3) to which section 4091 would apply if that section were efFec- 

tive beginning on July 1, 1974, and 
(4) with respect to which a notice is filed with the Secretary of 

Labor and received by him not later than 10 days after the date 
of enactment of this Act, except that, for reasonable cause shown, 
such notice may be filed with the Secretary of Labor and received 
by him not later than October 81, 1974, stating that the plan is a 
plan described in paragraphs (1), (2), and (8) . 

The corporation shall not pay benefits guaranteed under this title with 
respect to a plan described in the preceding sentence unless the corpo- 
ration finds substantial evidence that the plan was terminated for a 
reasonable business purpose and not for the purpose of obtaining the 
payment of benefits by the corporation under this title or for the 
purpose of avoiding the liability which might be imposed under sub- 
title D if the plan terminated on or after the date of enactment of 
I. his Act. The provisions of subtitle D do not apply in the case of such a 
plan which terminates before the date of enactment of this Act. For 
purposes of determining whether a plan is a plan described in para- 
graph (2), the provisions of section 4048 shall not apply, but the 
corporation shall make the determination on the basis of the date on 
which benefits ceased to accrue nr on any other reasonable basis con- 
sistent with the purposes of this subsection. 

(c) (1) Except as provided in paragraphs (o), (8), and (4), the 
corporation shall not pay benefits guaranteed under this title with 
respect to a mnltiemployer plan which terminates before January 1, 
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1978. Whenever the corporation exercises the authority granted rrnder 

paragraph (o) or (8), the corporation shall notify the Committee on 

Education and Labor and the Committee on Ways and Means of. the 

House of Representatives, and the Committee on Labor and Public 
Welfare and the Committee on Finance of the Senate. 

(9) The corporation may, in its discretion, pay benefits guaranteed 

under this title with respect to a multiemployer plan which terminates 

after the date of enactment of this Act and before January 1, 1978, if— 
(A) the plan was maintained during the 60 months immedi- 

ately preceding the date on which the plan terminates, and 

(B) the corporation determines that the payment by the corpo- 
ration of benefits guaranteed under this title with respect to that 
plan will not jeopardize the payments the corporation anticipates 
it may be required to make in connection with benefits guaranteed 
under this title with respect to multiemployer plans which ter- 
minate after December 81, 1977. 

(3) Notwithstanding any provision of section 4091 or 4092 which 
would prevent such payments, the corporation. in carrying out its 
authority under paragraph (2), may pay benefits guaranteed under 
this title with respect to a multremployer plan described in paragraph 
(o) in any case in which those benefits would otherwise not be payable 
if— 

(A) the plan has been in e8ect for at least 5 years, 
(B) the plan has been in substantial compliance with the fund- 

ing requirements for a qualified plan with respect to the 
employees and former employees in those employment units on the 
basis of which the participating employers have contributed to 
the plan for the preceding 5 years, and 

(C) the participating employers and employee organization or 
organizations had no reasonable recourse other than termination. 

(4) If the corporation determines, under paragraph (9) or (8), 
that it will pay benefits guaranteed under this title with respect to 
a multiemployer plan which terminates before January 1, 1978, the 
corporation— 

(A) may establish requirements for the continuation of pay- 
ments which commenced before January o, 1974, with respect to 
retired participants under the plan, 

(B) may not, notwithstanding any other provision of this title, 
make payments with respect to any participant under such a plan 
who, on January 1, 1974, was receiving payment of retirement 
benefits, in excess of the amounts and rates payable with respect 
to such participant on that date, 

(C) may not make any payments with respect to benefits 
guaranteed under this title in connection with such a plan which 
are derived, directly or indirectly, from amounts borrowed under 
section 4005(c), and 
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D) shall review from time to time payments made under the 
aut ority granted to it by paragraphs (2) and (3), and reduce 
or terminate such payments to the extent necessary to avoid jeop- 
ardizing the ability of the corporation to make payments of bene- 
fits guaranteed under this title in connection with multiemployer 
plans which terminate after December 31, 1977, without increas- 
ing premium rates for such plans. 

APPROVED SEPTEMBER 2, 1974. 
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TAX TREATP, IEiNT OF SURVIVOR BENEFIT PLAXiS OF 
THE UKIFOR!&IED SERVICES 

JUNE 20, 1978. — Committed to the Cominiitee of the I%hole EIouse on the. State 
of the Union and ordered to be printed 

Air. Mrr. zs of Arkansas, from the Committee on Ways a, nd 3&leans, 

submitted the following 

REPORT 
[To accompany H. H, . 4200] 

The Committee on Ways and 3leans, to whom divas referrerl the 
bill (H. R. 4200;i to amen&1 section 122 of ilie Internal Revenue Co&le 
of 1954, hating considered tire»arne, repnrt» favor;ibly rliereon with 
amendment» and recommend» tlia. t the bill &l» ariiel«le&i &lo pas». 

The amendntents are as follows: 
On page 2, line 2, strike out "(;i)" and insert "(d'!". 
On page 2, line 11, insert '(c)" imruediately &iftcr "2():j9". 
On page 2, line 13, strike out "(al" &md insert "ld)'. 

I. SUMMARY 

This bill makes»everal amendment. to the Interria1 Reveiiue Code 
of 1954 whiclr are de»igned to continue the»arne tai treatment for 
servicemen and former servicemen of the United Sta, tc uiider the Sur- 
vivor Benefit Plan (recently enacted in P. L. 92 — 425) ts formerly was 
available for '. hem under the Retired Serviceman'» F;. !rrily Protection 
Plan in the case of annuities for s»rviving sp&iu»e» nr «. -rtain ciiil&l 
benefi&;iaries. Ln&ler the pre»ent tai la!v. a nieniber &&r 1'nriner member 
of the uniformed services oi' the United States n ho receive» a, reduced 
amount of retired or retainer pay be&. aus» of hi» election to con!rib!!re 
to the program for survivor anniiity benefits i: not: required tn incl!«le 
in his gross income the amount of tiii. re Auction iu lii. pa, y. However, 
the law governing these annuities lia» recently been cirairged by the 
new Suri. ivor Benefit Pla, n. to provi&le tha, t, survivor annuity beirefits 
apply unless the retired serviccmau &'lect» not to part!&ciliate. Your 
committee's bill conforms the e~i»ting tai treat!tie»t to tlii» &hanze in 
tne election requirement under the nev, Survivor Ber&efit Plan. Thu», 
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, vhere a servicemnri (or former serviceman) does not elect out of the 
new Survivor Benefit. Plan and as n, resilit receives reduced retired 

pey, the amount of the reduction is not taxed to him. Similar conform 

ing amendmeut are also made' to other provisions of the tnx laws. 
This bi]l i» reported unnniniously by your committee and the '1'reas- 

ury Department has indicnted that it favors its enactment. 

II. GENERAL STATEAIEXT 

Until recently, n serviceman (or. former serviceman) could provide 
survivor benefits for his dependent. -. only by electing to participate 
in the Retired Serviceman'» I emily Protection Pl»n. If n, retired serv- 
iceman made the election unr]cr tlii» plan, hc wou]d receive», reduced 
amount of retireil or retainer p»y in order to finance survivor benefits 
for his dependent». Since this retirement, program i» not funded nnd 
for that reason i» not a qualified pension plan under the tax ]aw» 
(sec. 401(a) of the Code), a special rule was provided for retired 
servicenien participn. ting in thi» prngram. This provision (sec. 122 
of the Code) provides that in the case where a. member (' or former 
member) of the uniformei] services nt the United States makes an 
election to participate in the Retired Serviceman's Family Protection 
P]an, the amount of niiy reduction in hi» retired or retainer pay 
on account of his contribution to tlie plan would nnt be taxed to him. 

Congress recently pa»»ed legislation (P. L. 92 — 425) which com- 
pletely revi»ed the program for survivor benefit» for depgndents of 
retired service men. Under this new]; enacted Survivor Benefit P]an, 
tlie survivor benefits will be nutom»rically provided nrid the retired or 
retainer pay of a serviceman is automatically reduced unless he elects 
not to participate in the plan. 

Since present lnw is cast in terms of an e]ection into the program 
and the new survivor benefit program i. automatically provided unless 
a retired servicem;m elects out of the program, your committee be- 
lieves it. is ap]&roprinte to make the iiecessary changes in the tax law 
so that urrder t]ie new survivor benefit program the identic»l tax treat- 
ment vill applv to servicemen (or former servicemen) receiving re- 
duced retired or retainer pay as under the old program. Accordingly, 
your committee'» bill provides that where a retired serviceman does 
not elect out of the new survivor benefit program nnd thus is auto- 
matically covered so that he receives reduced retired or retainer pay 
on account. of his contribution to the program, the amount of the 
reduction i» nnt to be taxed tn him. 

The bill »l»o makes a similar cnnfnrmin& amendment in the pro- 
visioii allowing an exclu. inn of up to So, 000 paid to» survivor of 
a decea»erl serviceman who retired because of di»»bility nnd died 
before attaining nnrmal retirenicnt nge. frr addition, tlie bill also con- 
forms the e»t»te;ind gift tax exclu. ion» available nibbler the present tax law for the viilue of survivor;innuities under the new survivor 
benefit program. 

The incomr t»x nruendments apply to tnxn. ble year'» ending on or after September 2], 1972, which is the i]ate of enactmeiit nf, :ie new Survivor Benefit Plan (P. I. . 92 — 425), nr in the cn»e of tire death bene- 
fit exclusion those who die on or after that date. The e»t»te rnx amend- 
ment applies tn indindual» dying or&. oi after Sentember 21, 1972. 
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C33 III. COSTS OF CARRYING OUT THE BILL A. XD VOTE OF 
THE COND&IITTEE IX REPORTI iG THE BILL 

In compliance with clause 7 of rule XIII of the Rules of the House 
of Representatives, the following . taternent is marie relative to the 
effect of the revenues of this bill. Your roinmittee e-timates that, 
since this bill cor tinues the existing tax treatment for survivor benefit 
plans of the uniformed»ervice», tliere will be no gain or los» in reve- 
nues. The Treasury Department agrees with this statement. 

In compliance with clause 27('b) of the rule XI of the Rules of the 
House of Representatives, the following»tatement i» n. ade rela. tive to 
the vote of the committee on the motion to repo; t the bill. The bill 
was ordered reported unanimou»ly, by voice vote. 
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EMPLOYEE BENEFIT SECURITY ACT OF 1978 

OarosEs 2, 1973. 

Mr. PERKiNs, from the Committee on Education and Labor, 
submitted the following 

REPORT 
together with 

SUPPLEMENTAL, ADDITIONAL, AND INDIVIDUAL 
VIEWS 

[To accompany H. R. 2) 

The Committee on Education and Labor, to whom was referred the 
bill (H. R. 9) to revise the Welfare and Pension Plans Disclosure Act, 
having considered the same, report favorably thereon with an amend- 
ment and recommend that the bill, as amended, do pass. The amend- 
ment substitutes all after the enacting clause and inserts a substitute 
text which appears in italic type in the reported bill. 

I. Sx'Nopsrs 

The Employee Benefit Security Act as reported by the Committee 
is designed to remedy certain defects in the private retirement system 
which limit the efFectiveness of the system in providing retirement 
income security. The primary purpose of the bill is the protection of 
individual pension rights, but the committee has been constrained to 
recognize the voluntary nature of private retirement plans. The rela- 
tive improvements required by this Act have been weighed against the additional burdens to be placed on the system. While modest cost 
increases are to be anticipated when the Act becomes efFective, the ad- 
verse impact of these increases have been minimized. Additionally, all of the provisions in the Act have been analysed on the basis of their 
projected costs in relation to the anticipated benefit to the employee partici ant. In broad outline, the bill is designed to: 

1) establish equitable standards of plan administration; 
(2) mandate minimum standards of plan design with respect to the vesting of plan benefits; 
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C23 (3) require minimum standards of fiscal responsibility by re- 
quiring the amortization of unfunded liabilities; 

(4) insure the vested portion of unfunded liabilities against 
the risk of premature plan termination; and 

(5) promote a renewed expansion of private retirement plans 
and increase the number of participants receiving private retire- 
ment benefits. 

Provision is made for the imposition of criminal penalties on those 
willfully violating their duties under the Act. The Labor Depart- 
ment is given'primary authority to administer the provisions of the 
Act, but the Committee has placed the principal focus of the enforce- 
ment e8ort on anticipated civil litigation to be initiated by the Sec- 
retary of Labor as well as participants and beneficiaries. 

II. BACKGROUND 

The private pension system is a relatively modern economic institu- 
tion tracing its role as an important social and economic factor only 
from the mid 1940's. A variety of converging financial and social 
trends in our society have created a favorable environment for the 
growth and expansion of private deferred compensation schemes and 
retirement programs in general. As our economy has matured, an ever 
increasing number of employers have recognized their responsibility 
for the physical and economic welfare of their employees, even for 
the years beyond retirement. Its development parallels and is a re- 
sponse to the transition of the American life style from its rural agrar- 
ian antecedents into its present urbanized, wage earner society. The 
dynamic asset growth necessary to meet its responsibilities has placed 
the private pension system in a position to inHuence the level of sav- 
ings, the operation of our capital markets, and the relative financial 
security of millions of consumers, three of the fundamental elements 
of our national economic security. 

The growth of the private pension movement in the United States 
proceeded slowly until the years preceding World War II. As the full 
implications of the economic changes sweeping the nation were felt, 
American beliefs and attitudes regarding retirement security changed. 
The passage of the Railroad Retirement Act and the Social Security 
Act marked the turning point in American thinking, and dissatisfac- 
tion with those early governmental programs contributed to an accel- 
erated interest in private retirement plans. The wage freezes imposed 
during World War II and the Korean confiict focused increased 
attention on the deferred component of compensation as a means of 
avoiding the freeze restrictions. 

In 1947 a series of administrative proceedings and court decisions 
under the National Labor Relations Act of 1985 held that pensions 
were a form of remuneration for the purposes of that Act, and they 
accordingly became mandatory subjects of collective bargaining. (In- 
land Steel Company v. NLRB, 170 f. 9d 947 (7th Cir. 1948), cert. 
denied, 886 U. S. 960 (1949) ). In the same time period a Presidential 
fact finding commission in presenting its report on the steel industry 
labor dispute in 1949 stated that: 

We think all industry in the absence of adequate Govern- 
ment programs, owes an obligation to ~orkers to provide for 
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C80 maintenance of the human body in the form of medical and 

similar benefits and full depreciation in the form of old age 

retirement — in the same way as it now does for plant and 

In 1940, an estimated four million employees were covered by pri- 

l ' 1950 th figur had increased to almost 10 mil- 
mil- 

ion and in 1960 over 21 million were covered. Currently, over 80 mi- 

lion employees or almost one half of the private non-farm work force 

are covered by these plans. This phenomenal expansion of coverage 

has been matched by an even more startling accumulation of assets to 

back the benefit structure. Today, in excess of $150 billion in assets are 

held in reserve to pay benefits credited to private plan participan s. 

This rapid growth has constituted the basis for legislative efForts at 

both the federal and state levels to assure equitable and fair adminis- 

tration of all pension plans, 
Various aspects of pension plans have been afFected to some degree 

by most of the major labor legislation of the twentieth century, inclu- 
ing the National Labor Relations Act (1985), the I abor Management 

Relations Act (1947), and the Labor Management Reporting and Dis- 

closure Act (1959). However, not until 1958, with the enactment of 
the Welfare and Pension Plans Disclosure Act, was legislation efFected 

which was specifically designed to exercise regulatory controls over 

pension and welfare funds. Based upon disclosure of malfeasance and 
improper activities by pension administrators, trustees, or fiduciaries, 
the Act was amended in 1962 to designate certain acts of conduct as 
federal crimes when they occurred in connection with welfare and 
pension plans. The amendments also conferred investigatory and vari- 
ous regulatory powers upon the Secretary over pension and welfare 
funds. In the decade since the amendments were enacted, experience 
has shown that, despite intermittent enforcement of the reporting re- 
quirements and the criminal provisions, the protection accomplished 
by statute has not been suScient to accomplish Congressional intent. 

TIIE ExxsTING L~w 

The growth and development of the private pension system in the 
past two decades has been substantial. Yet, regulation of the private 
system's scope and operation has been minimal and its effectiveness a 
matter of debate. The assets of private plans, estimated to be in excess 
of $150 billion, constitute the only large private accumulation of funds 
which have escaped the imprimatur of eRective federal regulation. 

At the federal level, there are essentially three federal statutes 
which, although accomplishing difFerent purposes and vested within 
difFerent federal departments for enforcement, are all compatible in 
their regulatory responsibilities. These are the Welfare and Pension 
Plans Disclosure Act (29 U. S. C. Sec. 801 et. seq. ), the Labor Manage- 
ment Relations Act (29 IT. S. C. Sec. 141, et. st. ) and the Internal 
Revenue Code I. R. C. of 1954, Secs. 401 — 404, 501-508) . 

A complete description of the federal regulation affecting the ad- 
ministration of private plans can be found in Interim Report of The 
Private Welfare and Pension Plan Study, 1971, Senate Report, No. 
92 — 684 of the 92d Congress 2d Session. 
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After a comprehensive investigation of abuses in the administration 
and investment of private fund assets, Congress adopted the Welfare 
and Pension Plan Disclosure Act in 1958. The policy underlying en- 
actment of this Act divas purportedly to nrotect the interest of welfare 
and pension plan participants and beneficiaries through disclosure of 
information with respect to such plans. The essential requirement of 
the Act was that the plan administrator compile, file with the Secre- 
tary of Labor, and send to participants and their beneficiaries upon 
written request, a description and annual report of the plan. It was 
expected that the knowledge thus disseminated would enable partici- 
pants to police their plans. The Act was amended in 1969 to make 
theft, embezzlement, bribery, and kickbacks federal crimes if they 
occur in connection with welfare and pension plans. The 1969 amend- 
ments also conferred limited investigatory and regulatory powers 
upon the Secretary of Labor, and required bonding of plan officials. 

Experience in the decade since the passage of the above amend- 
ments has demonstrated the inadequacy of the Welfare and Pension 
Plans Disclosure Act in regulating the private pension system for the 
purpose of protecting rights and benefits due to ivorkers. It is weak 
in its limited disclosure requirements and ivholly lacking in substan- 
tive fiduciary standards. Its chief procedural weakness can be found 
in its reliance upon the initiative of the individual employee to police 
the management of his plan. 

The Labor Management Relations Act, Sec. 809, provides the 
fundamental guidelines for the establishment and operation of pension 
funds administered jointly by an employer and a union. The Act is not 
intended to establish nor does it provide standards for the preserva- 
tion of vested benefits, funding adequacy, security of investment, or 
fiduciary conduct. 

Tax deduction benefits accruing to employers are prescribed by the 
Internal Revenue Code under which the employer is granted a deduc- 
tion within certain limits for contributions made to a qualified plan, 
and the investment earnings on such plans are made tax-exempt. To 
attain "qualified status" under the Code, the plan must be (1) for the 
exclusive benefit of the participants; (9) for the purpose of distrib- 
uting the corpus or income to the participants; (8) established in 
such a manner to make it impossible for the employer to use or divert 
funds before satisfying the plan's liabilities; and (4) not discrimi- 
nate in favor of officers, stockholders, or highly-compensated or super- 
visory employees. 

The Internal Revenue Code provides only limited safeguards for 
the security of anticipated benefit rights in private plans since its 
primary functions are designed to produce revenue and to prevent 
evasion of tax obligations. The essence of enforcement under the Code 
lies in the power of the Internal Revenue Service to grant or disallow 
qualified status to a pension plan, thus determining the availability 
of statutory tax advantages. The Internal Revenue Service jurisdic- 
tion and enforcement capabilities are solely to allow various tax ad- 
vantages to accrue to employers who establish and maintain pension 
plans which can qualify for such tax benefit privileges. 

In the absence of adequate, federal standards, the participant is left 
to rely on the traditional equitable remedies of the common law of 
trusts. A few states, including New York, Washington, Wisconsin, 
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Massachusetts, and California have codified existing trust principles 
land enacted legislation which requires in many instances a degree of 
disclosure similar to that required by federal statute. 

The fact that statutory rules exist says little as to their efficacy in 

. adjusting inequities that are visited upon plan participants, as evi- 

denced by the hearings before this Committee. In almost every in- 

stance, participants lose their benefits not because of some violation of 
federal law, but rather because of the manner in which the plan is 
executed with respect to its contractual requirements of vesting or 
funding. Courts strictly interpret the plan indenture and are reluctant 
to apply concepts of equitable relief or to disregard technical docu- 
ment wording. Thus, under present law, accumulated pension credits 
can be lost even when separated employees are within a few months, or 
even days, of qualifying for retirement. 

The proposed bill ~ ould, therefore, establish minimum standards of 
vesting, funding, and fiduciary and a system of compulsory benefit 
insurance to protect the security of pension rights. 

As suggested by the President's Cabinet Committee Report of 1965; 
"As a matter of equity and fair treatment an employee covered by a 
pension plan is entitled, after a reasonable period of service, to protec- 
tion of his future retirement benefit against any termination of his 
employment. " Concern for loss of benefits by workers after long years 
of labor through circumstances beyond their control was similarly ex- 
pressed by President Richard M. Nixon on December 8, 1971, when, 
in a message to the Congress he said, "When a pension plan is termi- 
nated, an employee participating in it can lose all or a part of the 
benefits which he has long been relying on, even if his plan is fully 
vested. . . even one worker whose retirement security is destroyed 
by the termination of a plan is one too many. " 

III. MAJOR ISSUES 

Although the need for legislative reform has been and continues to 
be widely acknowledged among all persons and sectors a, fFected, fed- 
eral mandation of essential improvements has been resisted due to the 
belief that such legislation might impede plan growth. However the 

) Committee s inquiries have revealed that the costs associated with the 
vesting and 

funneling 

proposals in the Act are sufFIciently modest as not 
to constitute a major impediment to plan growth. Additionally, any added cost attributable to the imposition of vesting and funding stand- 
ards will innure directly to the benefit of the participants in each plan in the form of increased availability of benefits and added security. The principal issues afFecting the vital and basic needs for legisla- tion involve consideration of the essential elements of pensions: 

A. VESTING 

One of the major private pension plan considerations centers around the concept of vesting. Vesting refers to the nonforfeitable ri ht of interest which an em lo e p y e participant acquires in the pension fund. 
or eI a e rIg t o 

e benefit credits may vest in the employee immediatelv, although in most cases participants do not become eligible for vesting of benefits 

attained. 
p g period of service. or a combination of both is 
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Upon compliance with the basic requirements of age or service, 
many plans will grant their participants vested rights to those bene- 
fits earned to that time. However, should employment terminate prior 
to such time, the employee will receive no benefits. Some pension plans, 
however, specify "graded" vesting formulas, whereby only a defined 
percentage of the accrued. benefits earned will vest upon fulfillment 
of minimum requirements, and such percentage may increase periodi- 
cally, as the employee continues in his employment and completes 
additional service. 

Despite the recognized and acknowledged need for pension plans 
to provide for vesting of earned benefits, if pension promises are to be 
meaningful to workers, there is need for federal statutory require- 
ments which will compel an employer to grant such vesting benefits. 
The dificulties and hardships resulting from non-existent or inade- 
quate plan provisions for vesting of benefits have been vividly estab- 
lished by the Committee's studies and hearings. 

It is noteworthy that in 1965, the President's Commission on Public 
Policy and Private Pensions, while acknowledging that there had been 
some improvement in private plans by increased adoption of vesting 
provisions, nonetheless found and recommended legislation to make 
minimum vesting provisions mandatory. That Commission concluded 
that ". . . the degree of retirement protection in private pension plans 
varies widely and in many cases remains quite inadequate. " (Presi- 
dent's Committee on Corporate Pension Funds and other Private Re- 
tirement and Welfare Programs, Public Policy and Private Pension 
Programs: A Report to the President on Private Employee Retirement 
Plans, January, 1965, p. 89) . 

The vesting concept recommended by the Ca, binet Committee sug- 
gested preference for deferred graded vesting. It specifically favored 
a vesting formula under which 50 percent of an accrued pension would 
be vested in a plan participant upon completion of 15 years of service, 
with rights to full vesting of accrued pension credits to occur after 
20 years of service. In general, although there has been some discern- 
ible progress to permit early vesting of benefits to employees, some em- 
ployers incline to defer such vesting until the employee reaches a nor- 
mal or early retirement eligibility formula. This is essentially based 
upon the belief that it will discourage and deter such employee from 
leaving the job before reaching retirement age. 

Despite claims by opponents that progress made in pension plan 
provisions to provide vesting manifest movement toward an eventual 
voluntary vesting system, plans involving substantial numbers of 
workers which contain no vesting are still not uncommon. Opponents 
of mandatory vesting believe that compulsory vesting provisions 
will discourage development of new plans and impede Rexibility and 
latitude in formulating employee benefits because of excessive costs 
that are certain to result. However, in the face of Committee findings 
relative to projected costs to plans for imposed vesting, indications are 
that the resistance of opponents to universal vesting is essentially 
structured upon extreme reluctance to submit to governmental regula- 
tory measures concerning pension plan administration and operations. 
In its final analysis, the issue basically resolves itself into whether 
workers, after many years of labor, whose jobs terminate voluntarily 
or otherwise, should be denied benefits that have been placed for them 
in a fund for retirement purposes. 

215 



House Report '93-533 

B. FUNDING 

Another major issue in private pension plans relates to the adequacy 

of plan funding. "Funding" refers to the accumulation of sufhcient 

assets in a pension plan to assure the availability of funds for payment 

of benefits due to the employees as such obligations arise. Today, fund- 

ing of pension plans for the limited and specific purpose of qualifying 
for tax benefits permitted, by law for contributions made is governed 

by statutory and regulatory requirements which are under the juris- 
diction of the Internal Revenue Service (I. R. S. Code of 1954, Sections 
401 — 404). The minimum funding rules (Treasury Regulations, Sec- 
tions 1. 401 — 404 (c) (1968) ) require an employer to make contributions 
to a pension fund, qualified by the Internal Revenue Service, of 
amounts at least equal to the pension liabilities being created currently, 
and the interest due upon those amounts of monies which refiect un- 

funded accrued liabilities, The inherent weaki ess of this required 
minimum funding is that the employer is not required under law 
to make payments toward the principal of the unfunded accrued lia- 
bilities. Without mandatory funding of past service liabilities, a pen- 
sion p'an may never be in a financial posture to meet its pension obliga- 
tions to its employees. 

The pension plan which ofFers full protection to its employees is one 
which is funded with accumulated assets which at least are equal to 
the accrued liabilities, and with a contribution rate sufiicient to main- 
tain that status at all times. However, since plans are revised and 
amended to provide new benefits which create new and difi'erent lia- 
bilities for the plan, opponents of compulsory funding argue that it 
is unrealistic to expect that plans maintain a full funding status at 
all times. The same opposition is voiced for new plans, which invari- 
ably assume a large unfunded liability at the outset of the plan, due to 
the granting of credit for past service by employees to the emDloyer. 

The ineffectiveness of funding requirements was acknowledged in the 
President's Cabinet Committee Report of 1965, when it concluded 
that ". . . the minimum standards for funding under present tax law 
do not assure adequate funding. The setting of standards for adequate 
funding therefore becomes an important public concern. " (Public 
Policy and Private Pension Programs, 1965, pp. 50 — 51) . The promise 
and commitment of a pension can be fulfilled only when funds are 
available to pay the employee participant. what is owed to him. With- 
out adequate funding, a promise of a pension may be illusory and 
empty. 

C. FIDUCIARY RESPONSIBILITY AND DISCLOSITRE 

Another area of concern of the Subcommittee has involved the con- 
duct of administration and operations of pension plans. Of particular 
interest has been the course of conduct in fund transactions, the degree 
of responsibility required of the fiduciaries, the types of persons who 
should be deemed pension "fiduciaries, " and the standards of account- 
ability they shall be governed by in the management and disposition 
of pension funds. The onlv current federal requirement is that the 
Secretary of Labor require fiduciaries, trustees, etc. , to make disclosure 
of the provisions and financial oDerations of the pension plan under 
the Welfare and Pension Plans Disclosure Act. 
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C~2 An important issue relates to the efFectiveness of communication of 
plan contents to employees. Descriptions of plans furnished to em- 
ployees should be presented in a manner that an average and reason- 
able worker participant can understand intelligently. It is grossly 
unfair to hold an employee accountable for acts which disqualify him 
from benefits, if he had no knowledge of these acts, or if these condi- 
tions were stated in a misleading or incomprehensible manner in plan 
booklets. Subcommittee findings were abundant in establishing that 
an average plan participant, even where he has been furnished an ex- 
planation of his plan provisions, often cannot comprehend them be- 
cause of the technicalities and complexities of the language used. 

IV. COMMITTEE STUDIES AND ACTIVITIES 

The General Subcommittee on Labor, pursuant to House Resolu- 
tion 225, 93d Congress, February 20, 1973 and a prior resolution from 
the 92d Congress, has conducted a comprehensive and exhaustive study 
of the private pension system in the United States, with particular 
emphasis on the impact which such plans have upon the workers cov- 
ered. The Subcommittee's implementation of the House Resolutions 
has been a methodical collection and analysis of vital statistics and 
information from individual and group cases refiecting the internal 
administration and operations of private pension and welfare plans. 
An interim sta8 report was issued in April of 1972 and an in-depth 
analysis of the cost of vesting proposals was published in February of 
1973. During February, March, April and May over twenty days were 
devoted by the Subcommittee to taking testimony on pension reform 
issues. These hearings were conducted in Washington, D. C. , Pitts- 
burgh, Pennsylvania, Waterbury, Connecticut, Chicago, Illinois, 
South Bend, Indiana, Seattle, Washington, Honolulu, Hawaii, and 
San Francisco, California. 

Because of the Subcommittee's concern for the cost impact of man- 
dated vesting requirements, an outside consultant, Dr. Howard Win- 
klevoss, Associate Professor of Insurance at the Wharton School of 
Finance, v. as retained to prepare an analysis of the various vesting 
cost proposals. This analysis utilized the computer facilities of both 
the Wharton School and the House. The complete text of this anal- 
ysis was published in February 1973. 

V. COMMITTEE ACTION 

The Committee endorses the concept of a comprehensive private 
pension reform program. It believes that expeditious enactment of 
H. R. 2 will institute a program which will achieve a strengthening of 
the role played by private retirement plans within the fabric'of our 
economic and social structures. Its most important purpose will be to 
assure American workers that they may look forward, with anticipa- 
tion, to a retirement with financial security and dignity, and without 
fear that this period of life will be lacking in the necessities to sustain 
them as human beings within our society. The enactment of progressive 
and effective pension legislation is also certain to increase stabilify 
within the framework of our nation's economy, since the tremendous 
resources and assets of the private pension plan system are an integral 
part of our economy. It will also serve to restore credibility and faith 
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in the private pension plans designed for American working men and 
women, and this should serve to encourage rather than diminish efforts 

by management and industry to expand pension plan coverage and to 
improve benefits for workers. 

The Committee believes that the legislative approach of establish- 

ing minimum standards and safeguards for private pensions is not 
only consistent with retention of the freedom of decision-making vital 
to pension plans, but in furtherance of the growth and development 
of the private pension system. At the same time, the Committee recog- 
nizes the absolute need that safeguards for plaii participants be suS- 
ciently adequate and effective to prevent the numerous inequities to 
workers under plans which have resulted in tragic hardship to so 
many. 

The Bill reported by the Committee represents an efFort to strike 
an appropriate balance between the interests of employers and labor 
organizations in maintaining flexibility in the design and operation 
of their pension programs, and the need of the workers' for a level 
of protection which will adequately protect their rights and just 
expectations. In adopting this approach, the Committee believes it 
has designed a bill, which, lil-e the National Labor Relations Act, the 
wage-hour laws and other labor standards laws, brings the workers' 
interests up to parity with those of employers. This legislation strikes 
an appropriate and equitable balance between two opposing schools 
of thought — those who advocate complete and stringent control of 
private pensions and. those who oppose any form of government super- 
visory or regulatory control. 

The Act does provide for coverage of public employee plans under 
Title I but excludes them from the other substantive provisions. The 
Committee is convinced that legislation seeking reform in the public 
sector must proceed with a thorough study of the effects of such pro- 
posals. There are literally thousands of public employee retirement 
systems operated by towns, counties, authorities and cities in addition 
to the state and Federal plans. Eligibility, vesting, and fundina pro- 
visions are at least as diverse as those in the private sector with the 
added uniqueness added by the legislative process. For this reason 
the Committee is convinced that additional data and study is necessary 
before any attempt is made to address the issues of vesting and fund- 
ing with respect to public plans, 

The Committee on Education and Labor ordered H. R. 2 reported 
unanimously on September 25, 1932. 

ESTIMATE OF COSTS 

In accordance with clause 7 of Rule XIII the Committee estimates that the projected cost of administering this act will not exceed that amount currently being expended for the present act. 

VI. COMMITTEE VIEws 

POLICY' OF EMPLOYEF. BENEFIT SECURITY ACT 

Underlying the provisions of this Act is a reco& nition of th sit for a corn rehe pre ensive legislative program dealing not only with 
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malfeasance and maladministration in the plans, or the consequences 
of lack of adequate vesting, but also with the broad spectrum of ques- 
tions such as adequacy of funding, plant shut downs and plan termi- 
nations, adequate communication to participants, and, in short, the 
establishment of certain minimum standards to which all private 
pension plans must conform if the private pension promise is to be- 
come real rather than illusory. 

DEFINITIONS 

The Committee has the following technical notes concerning defi- 
nitions: 

The definition of "employee" is intended to encompass any person 
who has the status of an 'employee" under a collective bargaining 
agreement. 

The exclusion of assets of investment companies regulated under 
the Investment Company Act of 1940 from the definition of "fund" 
is not intended to exclude participating shares in an investment com- 
pan held by the fund. 

ith respect to the term "profit-sharing retirement plan", it is in- 
tended that stock bonus, thrift and savings or similar plans with 
retirement features be treated as the equivalent of profit-sharing 
retirement plans for purposes of this Act unless expressly indicated 
otherwise. 

With respect to the term "normal service cost", it is intended that 
this definition be applied consistent, with such cost methods recognized 
by the Internal Revenue Service unless there is an e8ort to avoid or 
evade the funding requirements of this Act. 

With respect to the term "non-forfeitable right" or "vested right", 
it is not contemplated that vesting be required in benefits such as death 
benefits, disability benefits, or other forms of ancillary benefits pro- 
vided by the plan. The plan may, of course, at its option, provide for 
vesting in such benefits. 

With respect to "adequate consideration, " it is intended that this 
term be read to include the fair market value of the use of leased 
property. 

In formulating the definition of "multi-employer plan" the Com- 
mittee was guided by the concept that such a plan, if sufilciently com- 
prehensive in size or scope, would be unlikely to terminate because its 
existence did not depend on the economic fortunes of one employer 
or employer entity. The Committee recognized that certain single 
employer plans have characteristics similar to those of the multi- 
employer type described in the definition, but, on balance, it is be- 
lieved that experience on plan terminations provides a reasonable basis 
for the distinction. 

TITLE I — DISCLOSURE AND FIDUCIARY STANDARDS 

Title I represents a major departure from current law. First, by 
additions to and changes in the reporting requirements designed to 
disclose more significant information about plans and the transactions 
engaged in by those controlling plan operations and to provide spe- 
cifiic data to participants and beneficiaries concerning the rights and 
benefits they are entitled to under the plans and the circumstances 
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which may result in their not being entitled to benefits. Second, by 
the addition of a new section setting forth responsibilities and. pro- 
scriIitions applicable to persons occupying a fiduciary relationship to 
employee benefit plans, including a "prudent man" standard for evalu- 

ating the conduct of all fiduciaries, and by barring from responsible 

fiduciary provisions in such plans for a period of five years all persons 
convicted of certain listed criminal ORenses. 

REPORTING AND DISCLOSURE 

The underlying theory of the Welfare and Pension Plans Disclo- 
sure Act to date has been that reporting of generalized information 
concerning plan operations to plan participants and beneficiaries and 
to the public in general would, by subjecting the dealings of persons 
controlling employee benefit plans to the light of public scrutiny, in- 
sure that the plan would be operated accord. ing to instructions and in 
the best interests of participants and beneficiaries. The Secretary' s 
role in this scheme was minimal. Disclosure has been seen as a device to 
impart to employees sufiicient information and data to enable them to 
know whether the plan was financially sound and being administered 
as intended. It was expected that the information disclosed would en- 
able employees to police their plans. But experience has shown that 
the limited data available under the present Act is insufhcient. Changes 
are therefore required to increase the information and data required 
in the reports both in scope and detail. Experience has also demon- 
strated a need for a more particularized form of reporting so that the 
individual participant knows exactly where he stands with respect to 
the plan — what benefits he may be entitled to, what circumstances 
may preclude him from obtaining benefits, what procedures he must 
follow to obtain benefits, and who are the persons to whom the man- 
agement and investment of his plan funds have been entrusted. At 
the saine time, the safeguarding e8ect of the fiduciary responsibility 
section will operate efiiciently only if fiduciaries are a~are that the 
details of their dealings will be open to inspection, and that individual 
participants and beneficiaries will be armed with enough information 
to enforce their own rights . as well as the obligations owed by the 
fiduciary to the plan in general. 

FIDUCIARY RESPONSIBILITY 

Afid i 
' 

uc ary is one who occupies a position of confidence or trust. As 
defined by the Act, a fiduciary is a person who exercises 
power of control, management or disposition with respect to monies or other property of an employee benefit fund, or who has authority or responsibility to do so. It is not the intent of the Committee, how- ever, that where the sole power of control mana t d , managemen or isposition with respect to plan funds rests with the participants themselves, as may be the case with respect to certain plans where the participant has the sole discretion over an individual account established in his name, that such participants shall be regarded as fiduciaries. The fidu- ciary responsibility section, in essence codifi d k l' bl to these fiduciaries certain principles developed in the evolution of the law of trusts. The section was deemed nec ss f l e necessary or several reasons. 
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C&2~ First, a number of plans are structured in such a way that it is un- 

clear whether the traditional law of trusts is applicable. Predomi- 
nantly, these are plans, such as insured plans, which do not use the 
trust form as their mode of funding. Administrators and others exer- 
cising control functions in such plans under the present Act are sub- 
ject only to minimal restrictions and the applicability of present State 
law to employee benefit plans is sometimes unclear. Second, even where 
the funding mechanism of the plan is in the form of a trust, reliance 
on conventional trust law often is insufiicient to adequately protect the 
interests of plan participants and beneficiaries. This is because trust 
law had developed in the context of testamentary and inter vivos trusts 
(usually designed to pass designated property to an individual or small 
group of persons) with an attendant emphasis on carrying out the 
instructions of the settlor. Thus, if the settlor incldes in the trust 
document an exculpatory clause under which the trustee is relieved 
from liability for certain actions which would otherwise constitute a 
breach of duty, or if the settler specifies that the trustee shall be al- 
lowed to make investments which might otherwise be considered im- 
prudent, the trust law in many states will be interpreted to allow the 
deviation. In the absence of a fiduciary responsibility section in the 
present Act, courts applying trust law to employee benefit plans have 
allowed the same kinds of deviations, even though the typical em- 
ployee benefit plan, covering hundreds or even thousands of partici- 
pants, is quite difFerent from the testamentary trust both in purpose 
and in nature. 

Third, even assuming that the law of trusts is applicable, without 
detailed information about the plan, access to the courts, and without 
standards by which a participant can nieasure the fiduciary's conduct 
he is not equipped to safeguard either his own rights or the plan 
assets. Furthermore, a fiduciary standard embodied in Federal legis- 
lation is considered desirable because it will bring a measure of uni- 
formity in an area where decisions under the same set of facts may 
di8er from state to state. It is expected that courts will interpret the 
prudent man rule and other fiduciary standards bearing in mind the 
special nature and purposes of employee benefit, plans intended to be 
efFectuated by the Act. 

Finally, it is evident that the operations of employee benefit plans 
are increasingly interstate. The uniformity of decision which the Act 
is designed to foster will help administrators, fiduciaries and partici- 
pants to predict the legality of proposed actions without the necessity 
of reference to varying state laws. 

It is to be noted that the definition of "employee benefit fund" ex- 
cludes assets of an investment company regulated under the Invest- 
ment Company Act of 1940 but any participating shares held by 
the employee benefit fund in an investment company are assets of the 
fund and subject to coverage under this section. 

The Committee also has made provision for contributory plans to 
equitably distribute any surplus funds remaining on plan termination 
to the participants in accordance with their rate of contribution. This 
requirement is applicable only after plan assets have been used to 
satisfy all liabilities. The Committee believes it is unfair to permit 
the complete recapture by employers of surplus funds in terminated 
contributory plans, without regard to the fact that contributions by 
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the workers helped to generate the surplus. The Committee wishes to 
Ll 3 e woi' 

emphasize that while it is not passing judgment on any particular 
case now pending, it has concluded that equitable principles require 

that this particular subject be governed by a specific rule which re- 

flect what the Committee regards as essential protection for the in- 

terests of workers in such plans. 
The principles of fiduciary conduct are adopted from existing trust 

law, but with modifications appropriate for employee benefit plans. 
These salient principles place a twofold duty on every fiduciary: to 
act in his relationship to the plan's fund as a prudent man in a similar 

situation and under like conditions would act, and to act consistently 
with the principles of administering the trust for the exclusive pur- 
poses previously enumerated, and in accordance with the documents 

and instruments governing the fund unless they are inconsistent with 
the fiduciary principles of the section. 

There follows a list of proscriptions which represent the most seri- 
ous type of fiduciary misconduct which in one way or another has 
occurred in connection with some welfare or pension plans. While the 
magnitude of these improper practices is small in relation to the total 
number of plans in existence, the seriousness of the improper prac- 
tices disclosed indicates the need for additional precautions to insure 
that these specific examples do not become general conditions. The list 
of proscriptions is intended to provide this essential protection. 

TITLE II — VESTING 

Section 201 provides that no pension plan shall require, as a condi- 
tion for eligibility to participate, a period of service longer than one 
year or an age greater than 25, whichever occurs later; however, a 
plan which provides 100% immediate vesting upon entry into plan, 
may restrict participation to those who are 80 years of age or have 
three years of service, whichever occurs later. 

Earlier eligibility standards were considered and appeared to im- 
pose an unwarranted additional cost on plans. Additionally, the 
Committee believes on the basis of substantial evidence presented that 
until age 95 a large portion of the work force is still transient and 
accounting for such employees would impose unduly burdensome and 
costly record-keeping requirements on plan administrators. The Com- 
mittee believes that an age 25 entry standard approaches the norm 
for the majority of plans today. 

The exception for plans which provide 100% full vesting upon 
plan entry is based on the fact that such plans, like the TIAA-CREF 
plan for college teachers, provide earlier vesting in larger amounts 
than provided under the bill, and requiring such plans to install ear- 
lier membership requirements would impose burdens well beyond the 
minimum standards approach intended by the Committee, and might 
compel such plans to sacrifice immediate full vesting on plan entry. 

The Act presumes that promised pension benefits are in the form of 
a conditional deferred wage. While popular attention focuses on the 
deferred wage aspect of pensions, the Act recognizes that the pen- 
sion promise is conditional upon completion of minimum periods of 
service. The iinposition of equitable standards to limit the conditions 
precedent to receipt of pension rights will eliminate most of the situa- 
tions where workers have lost out on their pensions. 
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The alternative vesting standards provided for under the bill should 
impact individual participants on a roughly equivalent basis. The 
potential for manipulation by carefully shopping for the most strin- 
gent standard to limit the incidence of vesting is considered to be 
modest. In all cases some vesting will occur no later than 10 years after 
initial employment and full vesting will occur between the 10th and 
15th year of employment. 

The 'Committee has endorsed a major innovation which provides for 
retrospective credit in accrued benefits attributable to service rendered 
prior to the efFective date of the vesting provisions. 

TI ELK III — FUNDING 

The Committee believes that actuarially sound funding procedures 
are indispensable to efFective implementation of the purposes of the 
Act. If employers never went out of business or terminated pension 
plans before they were completely funded, there would, no doubt, be 
no persuasive justification for funding standards aside from whatever 
tax considerations might be applicable. Nevertheless, employers do 
experience financial or economic difhculties or they undergo varying 
degrees of corporate reorganization, all of which can lead to prema- 
ture termination of underfunded plans. A plan termination insurance 
program provides the essential safeguard to the rights of workers who 
are trapped by these unforeseen economic hazards but such a program 
cannot be made practical without being coupled to required standards 
of funding. To create a plan termination insurance program without 
appropriate funding standards would permit those who present the 
greatest risk in terms of exposure to benefit at the expense of em- 
ployers who have developed conscientious funding programs. The 
funding standards contained in the Act are designed to lessen that 
unnecessary exposure by requiring every plan to be funded in a man- 
ner which will fully amortize unfunded liabilities. 

The basic rights granted by the imposition of vesting standards 
are of real benefit to the participant only to the extent that adequate 
provision is made to pay the benefits when due. The vesting standards 
may be viewed as controlling the volume of the benefit promises made 
by the plan and the funding provisions as controlling the quality of 
those promises. The Act recognizes as a basic principle that defined 
benefit pension plans must be funded on some regular and current 
fashion. All current accruals of benefits based on current service are 
required to be paid for immediately. To the extent that a plan has 
overed benefits not based on current service, i. e. past service credit, 
the present value of such benefits is required to be amortized over 
a period of time not to exceed forty yea. rs, but over a shorter time 
period (not less than 80 years) if the average period remaining until 
retirement is very short. 

TITLE IV — PLAN TERMINATION INSURANCE 

8ection $01. — EatabKshment and AppNcaNlity of Program, 
The bill reported by the Committee requires plan termination insur- 

ance to cover unfunded vested liabilities incurred prior to, as well as 
subsequent to, enactment of the Act, in order to prevent employees 
from being deprived of insurance protection for retirement credits 
earned before enactment. 
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$15$ The Secretary may provide insurance to plans to cover unfunded 

vested liabilities of a plan not subject to the Act so long as there is 
compliance with the vesting, funding and other requirements of the 

Act and the plan pays the requisite assessments and premiums. This 
is intended to make insurance coverage under the Act available on a 
voluntary basis to plans not subject to the Act. 

Section +8. — Aegeeement8 and preeuvm8 

The Committee adopted a provision which requires an initial three- 

year premium to be paid by the plan, as follows: 
(a) For funded vested liabilities incurred after enactment— 

0. 9 percentum of. unfunded vested liabilities; 
(b) For unfunded vested. liabilities incurred prior to enact- 

ment — 0. 9 percentum of unfunded vested liabilities provided the 
plan was 75 percent funded during the five-year period preceding 
Act, or if the plan is less than five years old on dat'e of enactment, 
and if it was reducing unfunded vested liabilities at rate of five 
percent each year; 

(c) For unfunded vested liabilities incurred prior to Act, but 
where the funding tests above in (b) have not been met — more 
than . 4 percentum and not less than 0. 2 percentum of such un- 
funded vested liabilities; 

(d) As to multi-employer plans, both as to unfunded vested 
liabilities incurred before or after Act — not to exceed 0. 2 per- 
centum of all such unfunded vested liabilities. 

In order to minimize the risk of shifting to the reinsurance program 
substantially all unfunded liabilities created prior to enactment, it was 
believed essential to create two classes of risks for purposes of setting 
the premium rate. If the plan was being funded in an adequate fashion, 
i. e. , was 75 percent funded or was amortizing unfunded vested liabili- 
ties at the rate of five percent each year, it was believed that such a 
plan was an acceptable risk and the . 2 percentum premium rate was 
appropriate. In the event the plan did not meet the test of funding 
adequacy, as indicated, it falls in the category of being a higher risk 
and therefore, can be charged up to twice the amount of normal pre- 
mium, but no more. Since multi-employer plans, as defined in the bill, 
have a much lower risk of plan termination, it was believed appropri- 
ate to continue charging the . 2 percent premium regardless of when 
the unfunded vested liabilities were incurred. 
Section Q$. — Payment o j Inaurance 

There are a variety of circumstances under which pension plans 
terminate. In some cases, the termination proceeds by stages. In other 
cases, it may happen fairly rapidly. In order to carry out the purpose of the reinsurance program while at the same time protecting the pro- 
gram from undue exposure owing to delays, manipulation, or unfore- 
seen economic hazards following plan termination, the Secretary is 
provided with sufficient ffexibility to determine the most appropriate 
procedure for winding up terminated plans and assuring efFective im- 
plementation of the insurance program. It is also required that plans furnish to the Secretary adequate prior notice of intent to terminate the plan. Persons responsible for giving such notice who fail to do so, or who terminate plans in order to cir- 
cumvent or avoid the Act, are held personally liable for losses sus- tained by the insurance program. 
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L16 Section +5. — Eecuve~ 
The Committee recognizes that in order to provide adequate pro- 

tection to employees against loss of vested benefits owing to prema- 
ture plan termination, it is necessary for the insurance program to 
cover all forms of plan termination regardless of the circumstances 
giving rise to the termination. The Committee also recognized that 
some degree of employer liability was essential where the employer 
was not insolvent at the point of plan termination in order to preclude 
abuse by shifting the financial burden to the plan termination insur- 
ance program despite the fact that the employer had available funds 
to continue funding the plan. 

One approach to this problem would be to require financially respon- 
sible employers to, in eRect, act as self-insurers for the unfunded vested 
liabilities and those who are not financially responsible to obtain plan 
termination insurance. This approach, which is supported by prece- 
dent in the field of workmen's compensation, for example, was con- 
sidered and rejected because of the potentially enormous liabilities in- 
volved. To require the Secretary to evaluate the financial capabilities 
of particular employers to assume such potentially enormous liabilities ' 

ht have an adverse eRect on the employer's competitive position 
an on his continued healthy growth. 

Having determined. that participation in the plan termination in- 
surance program was essential for all plans, and that some degree of 
employer liability was necessary, the question of the degree of such 
liability becomes important. The Committee had concern that if the 
degree of liability was absolute to the extent of the employer's assets, 
it might drive some employers to the brink of bankruptcy, impose sub- 
stantial economic hardship, or discourage the establishment of plans 
or the reasonable liberalization of benefits. 

Accordingly, the Committee endorsed a formula of employer lia- 
bility which requires the employer to reimburse the plan termination 
insurance program for the total amount of insurance paid, but in no 
event greater than 50% of employer's net worth at time of plan ter- 
mination. 

In addition, as a result of plan termination field hearings held by 
the Subcommittee, numerous instances were disclosed where acquir- 
ing companies that terminated pension plans failed to take over the 
liability for vested benefits owed to the employees of the predecessor 
company. Since this circumstance could also arise in connection with 
the reinsurance provision, it is necessary to strengthen the reinsurance 
provisions by requiring successors-in-interest to be liable for reim- 
bursements o~ ned by predecessor compan ies. 

In order to make the liability of the employer for reimbursement of 
insurance paid meaningful, it was considered essential to provide a 
mechanism for enforcement of such liability through giving the gov- 
ernment a lien on employer property for unpaid amounts due. 

With respect to the Secretary's authority to treat portions of multi- 
employer plans as terminated for purposes of applying the plan termi- 
nation insurance provisions, it should be noted that the contributing 
employers in such arrangements are free to arrange indemnification 
agreements among themselves in connection with the plan's application 
for insurance coverage under Title IV, so that employer liability for 
reimbursement of insurance paid under Title IV can be allocated un- 
der terms that the parties themselves have agreed to as equitable. 
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TITLE V — ENFORCEMENT 

The enforcement provisions have been designed specifically to pro- 
vide both the Secretary and participants and beneficiaries with broad 
remedies for redressing or preventing violations of the Act. The in- 
tent of the Committee is to provide the full range of legal and equita- 
ble remedies available in both state and federal courts and to remove 
jurisdictional and procedural obstacles which in the past appear tn 
have hampered efFective enforcement of fiduciary responsibilities un- 
der state law for recovery of benefits due to participants. For actions 
in federal courts, nationwide service of process is provided in order 
to remove a possible procedural obstacle to having all proper partie& 
before the court. 

Except where plans are not subject to this Act and in certain other 
enumerated circumstances, state law is preempted. . Because of the inter- 
state character of employee benefit plans, the Committee believes it 
essential to provide for a uniform source of law in the areas of v'esting, 
funding, insurance and portability standards, for evaluation of fidu- 
ciary conduct, and for creating a single reporting and disclosure sys- 
tem in lieu of burdensome multiple reports. As indicated previously, 
however, the Act expressly authorizes cooperative arrangements with 
state agencies as well as other federal agencies, and provides that state 
laws regulating banking, insurance or securities remain unimpaired. 

The Act makes it unlawful for any person to discharge, fine, sus- 
pend, expel, discipline or discriminate against a participant or benefi- 
ciary for exercising any right to which he is entitled under the pro- 
visions of the plan or the Act, or for the purpose of interfering with 
the attainment of any right to which such participant may become en- 
titled under the plan or the Act. 

The Act makes it a'criminal O8ense for any person to use fraud, 
force, or violence or threats thereof to restrain, coerce, intimidate or 
attempt to restrain, coerce, intimidate any participant or beneficiary 
for the purpose of interfering with or preventing the exercise of any 
right to which he is or may become entitled under the plan, or the Act. 

Although the instances of these occurrences are relatively small in 
number, the Committee has concluded that safeguards are required to 
preclude this type of abuse from being carried out and in order to 
completely secure the rights and expectations brought into being by 
this legislation. 

VII SECTION-BT-SECTION A. NALYsis 

PURPOSES 

The Employee Benefit Security Act is designed (1) to establish 
minimum standards of fiduciary conduct for Trustees, Administrators 
and others dealing with retirement plans, 'to provide for their enforce- 
ment through civil and criminal sanctions, to require adequate public disclosure of the plan's administrative and financial affairs, and (9) to improve the equitable character and soundness of private pension plans by requiring them to: (a) vest the accrued benefits of employees with significant periods of service with an employer, (b) meet mini- mum standards of funding and (c) guarantee the adequacy of the 
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L18$ plan's assets against the risk of plan termination prior to completion « the normal funding cycle by insuring the unfunded portion of the 
benefits promised. 
Section p. pinding8 and declaration of policy 
8ection 8. Definition8: 
1. Employee Welfare Benefit 10. Nonforfeitable(Pension Bene- 

Plan fit or Right) 
9. Employee Pension Benefit 90. Security 

Plan Bl. Fiduciary. 
8. Employee Benefit Plan (or 92. Regular Retirement Benefit 

Plan) 98. Accrued Portion of the Regu- 
4. Employee Organization lar Retirement Benefit 
5. Employer 24. Regular Retirement Age 
6. Employee 95. Vested Liabilities 
7. Participant 96. Current Value 
8. Beneficiary 27. Present Value 
9. Person 98. Investment Company not a 

10. State Fiduciary 
11. Commerce 99. Normal Service Cost 
12. Industry or Activity AfFect- 80. Present Value of an Annuity 

ing Commerce Certain 
18. Secretary 81. Accrued Liability 
14. Party in interest M. Multi-Einployer Plan 
15. Relative 88. Unfunded Accrued Liability 
16. Administrator 84. Advanced Funding Actuarial 
17. Separate Account Cost Method (Actuarial Cost 
18. Adequate Consideration Method) 

TITLE I — FIDUCIARY RESPONSIBILITY AND DISCLOSURE 

Section101. Coverage 
Title I would cover all private employee benefit plans under Com- 

merce Clause jurisdiction except: 
1. Plans of the Federal government; 
o. Plans required under workmen's compensation, unemploy- 

ment compensation, and disability insurance laws; 
8. Plans established or maintained outside the United States 

for the benefit of non-United States citizens; 
4. Unfunded deferred compensation schemes of top executives. 

Section10~. Duty of di8closure and reporting 
The administrator of a pension or welfare plan would be required to 

publish to each participant or beneficiary a description of the plan as 
set forth in section 108 and a summary of the annual fiinancial report 
as set forth in section 104. The report would be in such form and detail 
as the administrator finds necessary to disclose fully and fairly all 
pertinent facts. 

Upon termination of a pension or welfare plan, the administrator 
would be required to file a special terminal report as prescribed by the 
Secretary of Labor. 
Section 108. Description of the plan 

Plan descriptions would be required to be published within 190 days 
after the establishment of a plan or within 190 days after a plan be- 
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comes subject to this title, whichever is later. Amendments to plans 

would have to be published within 120 days, and descriptions would 

have to be republished at least every five years. The description would 

have to be comprehensive and written in a manner calculated to be 

understood by the average plan participant. Among other things it 

would have to include: the name and address of the administrator; the 

schedule of benefits; a description of the plan's vesting provisions; 

the source of the plan's financing; ard the procedures to be followed 

in presenting claims for benefits as well as those for appealing claims 

which are denied. 

Section104. Annua'treports 

An annual financial report to the Secretary of Labor would be re- 

quired by this section for all plans. Sec. 105 provides that the Secre- 

tary shall exempt plans with less than 96 and may exempt plans with 

less than 100 participants. Information required in the report would 

include: 
An audit and opinion by an independent qualified public ac- 

countant (with exceptions for public plans and when financial 

statements are certified by a bank or insurance carrier); 
An actuarial statement of valuation (where appropriate) ac- 

companied by a certification from the actuary preparing the 
valuation; 

The number of employees, benefits paid, and information fidu- 

ciaries, trustees and administrators and compensation paid them; 
A summary financial statement of assets and. liabilities; 
A summary of receipts and disbursements; 
A schedule of all assets listed by issuer; 
A schedule of known party-in-interest transactions; 
A schedule of loans which are in default and uncollectible; 
A schedule of leases which are in default and uncollectible; 
A bank or insurance carrier statement, of assets and liabilities 

for common and collective trusts. 
If some or all of the plan's assets are held in common or collective 

trust maintained by a bank or similar institution or in a separate 
account maintained by an insurance carrier, the bank or carrier would 
also be required to file a statement, of assets and liabilities. 

If some or all of the benefits under the plan are provided by an in- 
surance carrier or other organization, such report would also hive to 
include: The premium rate or subscription charge and the total pre- 
mium or subscription charges paid to each carrier and the approxi- 
mate number of persons covered by each class of benefits; the total pre- 
miums received, the approximate number of persons covered by each 
class of benefits, and the total claims paid by such carriers, or, if 
separate experience ratings are not, kept, a statement as to the basis of a 
carrier's premium rate or a copy of the financial report of the carrier. 
Section 105. Publication 

The Secretary would be authorized to reject any report which after 
a hearing before him was found to be incomplete or to contain a 
qualified opinion by an accountant or an actuary. 

A copy of the plan description and each annual report would have 
to be filed with the Secretary of Labor who would make them avail- 
able for inspection in the public document room of the Department of 
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L20& Labor. The administrator would be required to make copies of the 
annual report and plan description as well as the bargaining agree- 
ment, and trust instrument creating the plan available for examina- 
tion by any plan participant or beneficiary in the administrator's 
principal office, and in such other places as necessary to fully and 
fairly disclose all pertinent facts. 

All pension and welfare plan participants would be furnished with 
a copy of the plan description initially and. at the time of amendment, 
including: 

A schedule of benefits; 
Eligibility and vesting provisions; 
Claim procedures and remedies; 
Basis of financing; 
Other relevant plan provisions afFecting their rights and the 

annual report, including a summary financial statement of as- 
sets and receipts and disbursements, and the ratio of assets to 
value of nonforfeitable pension benefits. 

Upon written request to the plan administrator, a participant could 
receive, a copy of a statement as to his or her rights and the amount 
of any nonforfeitable benefit; and a copy of the plan, trust, bargaining 
agreement or other document. All newly vested would receive notifica- 
tion at the time their benefits became nonforfeitable. These copies 
would be furnished at the cost of reproduction. 

Upon termination, all pension plan participants would receive a 
statement showing his or her benefits, indicating when and how they 
may be claimed, and including any other information afFecting their 
rights. 

A statement of a pension plan participant's right to deferred vested 
benefits from former pension plans would be furnished upon request 
to the Social Security Administration and when action is taken on the 
participant's Social Security account. To assure timely filings and 
payment of vested benefits, the address and identity of all plans would 
be kept up-to-date. 
8ect~'en 106'. DQ clo8ure of bemfit right8 to participant8 

The administrator is required to inform each participant when his 
benefits become nonforfeitable. Upon written request of any partici- 
pant or beneficiary, the administrator is required to disclose the rights 
of that participant. 

Violation of the provisions dealing with the retention of records 
subjects a person to a fine of up to $5, 000 and/or imprisonment of 
up to two years. Violations of the p'rovisions of 111(b) (2) (dealing 
with prohibited transactions) would subject a person to a fine of up 
to $10, 000 and/or up to five years' imprisonment. 

This section would give the Secretary of Labor authority to investi- 
gate any plan. He would be given authority to demand sufficient in- 
formation as he may deem necessary to enable him to conduct his 
investigations. 

Plan participants, beneficiaries, or the Secretary of Labor on behalf 
of the participants and beneficiaries would be allowed to bring civil 
actions to redress breaches of a fiduciary's responsibility or to remove 
a fiduciary who has failed to carry out his duties. The Secretary would 
also be empowered to bring an action to enjoin any act or practice 
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which appears to him to violate the title. Civil actions brought by a 

participant or beneficiary may be brought in any court, State or Fed- 

eral. However, the Secretary would have the right to intervene in a 

case and remove it to a Federal district court. In any actions by a 

participant or beneficiary, the court could, at its discretion, allow 

reasonable attorneys' fees and costs of action to either party. Class 

actions shall be brought where requirements for class actions could 

Section 10'f. 
All reports filed with the Secretary shall be public information. 

Section 108. 
Detailed records must be retained for six years. 

Section 109. 
Proven reliance upon a regulation or written interpretation by the 

Secretary of Iiabor would constitute a defense in a criminal or civil 

proceeding under certain sections of the act. 

Section 110. 
Every person subject to the fiduciary provisions of the act would 

have to be bonded. 

Section 111. Fiduciar reeponw'vility 

This section would deem every employee benefit fund to be a trust 

held for the exclusive purpose of providing benefits to participants 

and their beneficiaries as well as defraying reasonable a, dministrative 

expenses. Each plan would have to be in writing. 
A fiduciary is defined in section 8 (99) as anyone who exercises any 

power of control, management or disposition with regard to a fund's 

assets or who has authority to'do so or who has authority or responsi- 

bility in the plan's administration. Fiduciaries would be required to 
discharge their duties with respect to the fund ". . . solely in the 
interest of the participants and with the care, skill, prudence and 

diligence under the circumstances then prevailing that a prudent 
man acting in a like capacity and familiar with such matters would 

use in the conduct of an enterprise of a like character and with like 
aims. " 

A fiduciary would also have to diversify the investments, except in 
the case of profit-sharing, stock bonus, or thrift and savings plans, 
so as to minimize the risk of large losses unless under the circum- 
stances it is prudent not to do so and in accordance with the docu- 
ments and instruments governing the fund. 

A fiduciary would be specifically prohibited from making the fol- 
lowing transactions: 

Dealing with such fund for his own account. . . 
Acting in any transactio|i involving the fund on behalf of a 

party adverse to the interests of the plan or participants. . . 
Receiving personal consideration from any party dealing with 

the fund in connection with a transaction involving the fund. . . 
Transferring property to any party in interest for less than 

adequate consideration. . . 
Permitting the acquisition of property from any party in 

interest for more than adequate consideration. 
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t 22 I 8ection118. Pension plan termination 
An equitable priority distribution of assets would be provided upon 

plan termination. Assets not previously allocated to individual 
accounts would have to be distributed according to the following 
priorities: 

(a) Contributions by employees would be returned; 
(b) Those presently receiving benefits and those who could 

voluntarily elect to receive benefits; 
(c) Those other than in (b) — to the extent of their vested 

benefits; 
(d) All others, including the non-vested benefits of those 

in (c). 
Benefit increases within the five years prior to plan termination 

would trigger an allocation based on the prior benefit formula, any 
remaining assets being distributed on the basis of increases in the 
more recent benefit formulas: 

(e) Investinent income attributable to employee contributions 
would be distributed pro rata to the employees' accounts. 

(f) Any benefit liabilities incurred as a result of plan termi- 
nation would be given last priority. 

(g) Any remaining assets would be returned to the employer 
if the plan so provides; otherwise, they would be distributed pro 
ratably to the employees. 

Section 118. 
Certain persons convicted of crimes may not serve as officers, ad- 

ministrators, trustees, or paid consultants. . 

8ection 11$. 
A 15-member Advisory Council on Employee Welfare and Pension 

Benefit Plans would be established. 

8ection 118. 
The Welfare and Pension Plans Disclosure Act would be repealed 

upon the eff'ective date of the act, which would be six months after 
enactment. 

TITLE II — VESTING AND ELIGIBILITY' REQVIREMENTS 

8ection 801. Co~crape 
Title II would cover all private pension benefit plans including 

profit-sharing plans which provide benefits after retirement, except: 
1. I& ederal, State and local plans; 
Q. Iieogh plans benefiting the self-employed and owner-em- 

ployees; 
3. Plans established or maintained outside the United States for 

the benefit of workers who are not United States citizens; 
4. Executive deferred compensation plans; and 
5. Secondary plans providing class year vesting. 

8ectr'on os. It'byi br', li ty rer1ui rernent8 

No plan, after the eff'ective date of this title, would be allowed to 
require as a condition for eligibility to participate in it an age greater 
than o5 or a period of service longer than one year (three years for 
plans which provide for immediate 100% vesting or for crediting of 
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all pre-participation service for benefit purposes), whichever is the 

later. Existing plans would be permitted to retain their eligibility 

requirements for three years or until they are amended, whichever is 

sooner. 

Section 808. Nonfor fez'table benefit8 

Every pension plan would be given a choice of one of three vesting 

rules: 
1. Ten- Year Service Rule (100% vested at 10 years of covered 

service): 
9. Graded Fifteen-Year Service Rule (80% vested at eight 

years of covered service, such percentage increasing by 10% each 

year until 100% is reached after 15 years of covered service); 
8, Rule of 45 (50% vested. when age plus covered service equals 

45, such percentage increasing by 10% each year until 100% is 
reached) . 

The vesting rules use a fully retroactive service provision in calcu- 
lating the vesting percentage and the amount of the accrued por- 
tion of the regular retirement benefit. A plan would be permitted to 
change vesting rules at any time if provision is made that vested 
benefits not be reduced or delayed for participants in the plan at the 
time of change. A plan would always be permitted to allow for vesting 
of benefits after a lesser period and in a greater amount than is re- 
quired under any of the three vesting rules. 

Clae8 year profit-. sharing plan8. — Class year plans would be required 
to vest 100% of the employer's contribution no later than five years 
after the contribution was made. 

Covered 8ervice, — In computing the period of covered service under 
a plan, an employee's entire service with the employer contributing to 
or maintaining the plan shall be considered. However, service prior 
to age 25, service during which the employee declined to contribute 
to a plan requiring employee contributions, service with a predecessor 
of the employer contributing to or maintaining the plan (except where 
the plan has been continued in effect by the successor employer), 
service broken by periods of suspension of employment (provided 
the rules governing such breaks in service are not unreasonable or 
arbitrary), and service where a participant, has previously attained 
a 100% nonforfeitable right may be disregarded. 

Contributory plan8. — No plan may provide for forfeiture (1) of 
any employee contributions unless agreed to in writing, or (9) of the 
accrued portion of the regular retirement benefit to the extent that 
such portion is nonforfeitable and is attributable to employer 
contributions. 

Section 80$. Distribution of nonforfeitable beneflt8 to ternunating 
parti ci pant8 

Vested benefits to participants terminating before 65 would have to 
be distributed, at the option of the participant, at regular retirement 
age or age 65. Vested benefits to participants terminating after age 
65 would have to commence immediately at the option of the partici- 
pant. . Survivor annuity and other options ofFered by a plan to normal 
retirees would have to be. extended to all terminated vested partici- 
pants. 
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L243 Social Security off'8et p/an8. Any pension plan with a Social Security 
ofi'set feature would be required at the time of the first plan amend- 
inent, to provide that the amount of any ofYset not increase (1) for 
participants receiving benefits and (9) after the date of termination 
of a vested participant. 
Section 808. Effective date 

The efFective date of this title would be two years after enactment. 
Collectively bargained plans would be extended up to 30 additional 
months to conform their bargaining agreements to this title. 

TITLE III — FUNDING 

Section 801. Cov erage 
Title III would cover all private pension benefit plans covered under 

title II except for profit-sharing and other individual account plans 
and unfunded voluntary fraternal type plans. 
Section 808. 3A'ni mum funding 8tandard 

Every pension plan subject to title III (other than the above) must 
make annual minimum contributions equal to: 

1. Normal cost plus no less than 80 but no more than 40-year 
amortization of unfunded accrued liabilities for all plan benefits; 
any accumulated actuarial gains and losses would be spread over 
the future service of active participants; 
or, if larger, 

9. A percentage of the unfunded portion of the present value 
of the nonforfeitable pension benefits. The unfunded portion 
would be recalculated each year so that an interest assumption 
of 5% would reduce the remaining unfunded portion by about 
9. 2% per annum or by about 57% in 20 years or 72% in 80 years. 

Contributions made in excess of the minimum could be used to ofFset 
future minimum contributions, thereby permitting funding flexibility. 
Required minimum contributions in excess of tax deductible limits 
would be permitted to be carried over to succeeding years where tax 
deductions would be allowed. 

Section 808. Enforcement of funding reguirement8; variancee 
Application would have to be made to the Secretary for a, waiver 

of part or all of a minimum funding contribution. Benefits could not 
be increased until all such waived contributions had been paid os. 
After five waivers in a ten-year period, the Secretary could, after no- 
tice and hearing, order the termination of the plan or the merger of 
the plan with another p]an of the employer. Benefits could not be in- 
creased by amendment during a, period of waiver. 

Section 805. Effective date 
The efFective date of this title would be two years after enactment. 

Collectively bargained plans would be extended up to 7 years to con- 
form their bargaining agreements to this title. 

TITLE IV — PION TERMINATION IVSVRANCE 

Section ~~01. 

This section establishes a Private Pension Plan Termination Insur- 
ance Program administered by the Secretary. which requires plans to 
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insure unfunded vested liabilities incurred prior to enactment, of the 

Act, as well as after enactment of the Act. The Secretary may provide 

insurance to cover unfunded vested liabilities of a plan not subject to 

the Act where he determines that such plan conforms to the vesting, 

funding and all other standards required by the Act. 

Section $08. Conditions of ms@rance 

This section requires the insurance program to insure participants 

against loss of vested benefits arising from plan termination. 

The amount of vested benefit insurance is limited to 50 percent of 

highest average monthly wage of participants earned over a five year 

period, or $500 monthly, whichever is the lesser. 
No insurance shall be paid if the plan is terminated less than three 

years from date of establishment or registration unless the Secretary 

determines that a registered plan was otherw'ise in substantial com- 

pliance with the Act and that the reserve position of the insurance pro- 

gram will not be adversely affected. 
Insurance will not cover vested rights created by any plan amend- 

ment which took e8ect less than three years prior to plan termination. 

No coverage is extended to participants who own 10 percent or more 

of employer voting stock. 

Section $08, Assessmew, ts and prenr, inn' 
This section requires plans to pay an initial uniform assessment to 

be prescribed by the Secretary to cover administrative costs of the pro- 

gram. The Secretary shall prescribe an annual premium rate based 

upon unfunded vested liabilities. For the first three years, the insur- 

ance premium shall not exceed 0. 9 percent of unfunded vested liabili- 
ties incurred after enactment of the Act. With respect to those un- 

funded vested liabilities incurred prior to enactment the premium 
shall be 0. 9 percent provided that the unfunded vested liabilities of' 

the plan were funded at least 75% during the five-year period preced- 
ing enactment. 

As to plans which on date of enactment were less than five years 
old, the prenrium shall be 0. 2 percent, provided that the plan had been 
reducing its unfunded vested liabilities at a rate of no less than 5 per- 
cent annually. In the event plans do not meet the above funding stand- 
ards, they can be charged a premium not to exceed 0. 4 percent or less 
than 0. 9 percent of pre-enactment unfunded vested liabilities. 

Also, in the case of multiemployer plans (as defined in the Act), the 
premium rate for the initial three years shall not exceed 0. 2 percent of 
unfunded vested liabilities. regardless of when such liabilities were in- 
curred. 

After the initial three-year period, the Secretary may prescribe an 
annual rate based upon experience, and unless Congress objects within 
90 days, the new premium shall become effective. 

The Secretary is required to consult with appropriate private and 
government agencies on matters relating to the assessment and pre- 
mium rates before prescribing rates. 
Section $0$. Payment of insurance 

This section requires that plans must notify the Secretary of intent 
to terminate, and failing to do so will make such persons personally 
liable for any losses incurred by the Pension Benefit Insurance Fund 
in connection with plan termination. 
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$26~ The insurance to be paid shall be the difference between the plan's 
assets and unfunded vested benefits owed at the time of plan termina- 
tion. 

In addition, the Secretq, ry is required to prescribe procedures under 
which funds of terminated plans shall be liquidated and paid out to 
cover vested benefits of partici. pants. In implementing this authority, 
the Secretary may transfer terminated funds under his supervision or 
purchase annuities from qualified insurance carriers for participants 
or take such other action as may be appropriate. Persons who termi- 
nate a plan with intent to circumvent the Act or the WPPDA shall be 
personally liable for losses. 

Sectwn +5. EecoveriI 
This section provides that, where employers in terminated plans are 

not insolvent, they or their successors-in-interest may be liable for re- 
imbursement of a portion of insurance benefits paid. The liability of 
the employer is to pay 100% of the unfunded vested liabilities and in 
no event shall it exceed 50% of the employer's net worth. 

The Secretary shall make arrangements with employers on equitable 
terms for the reimbursement of insurance paid. 

The amount or amounts of any unpaid liability owned by an em- 
ployer shall constitute a lien in favor of the government, but junior 
to any lien for unpaid taxes owed to the government. 

Section 1108. Pension Benefit Insurance Fund 
This section establishes within the Labor Department a fund for the 

deposit of premiums, assessments, etc. , made under the Act and for 
payment of such claims thereunder. 

TITLE V. GENERAL PROVISION 8 

Section 501. Fariathms; A ppeals Board 
The Secretary is authorized to grant variations from the require- 

ments of titles II and III and Section 119. A Variation Appeal Board 
would be established to hear and determine appeals from decisions 
denying grants of variations. 

Section 508. Stmdies 
This section directs the Secretary to conduct research relating to the 

e8ects of the act, the role of private pensions, the operation of public 
and private pension plans, and methods to encourage the growth of 
the private pension system. 

Section 508. Enforcement 
This section would give the Secretary authority to conduct such in- 

vestigations as may be necessary to determine whether any person has 
violated or is about to violate any provisions of title II or III or any 
rules or regulations which would result from enactment of titles II 
and III. Information about such investigations would be made avail- 
able to any interested person and included in an annual report by the 
Secretary. Criminal penalties of five years imprisonment and $10, 000 
fine or up to a $900, 000 fine in the case of a corporate felon would be 
assessed for willful violation of the Act. Civil actions by the Secretary, 
participants or beneficiaries to enforce the provisions of the Act are 
authorized in Federal Court. 
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L27& Section 504. Annual report of the Secretary 
The Secretary would be required to submit an annual report to the 

Congress covering his administration of the Act. 
Section 505. Eules and regulations 

This section would authorize the Secretary to prescribe such rules 
and regulations as he finds necessary to carry out the provisions of the 
Act. 
Section 506. Other agencies end departments 

The Secretary would be authorized to enter into agreements that 
would avoid unnecessary expense and duplication and would permit 
cooperation among government agencies in performing his functions 
under title II, or III. He would also be authorized to reimburse other 
Federal agencies for facilities or services he utilized in doing so. The 
Attorney General would be authorized to receive such evidence as de- 
veloped by the Secretary which may be found to warrant consideration 
for criminal prosecution. 
Section 501 Administration 

Chapters 5 and V of Title 5, United States Code (relating to admin- 
istrative procedure) would be applicable to this Act. 

No employee of the Department of Labor would be able to admin- 
ister or enforce the Act with respect to any employee organization of 
which he is a member or employer organization in which he has an in- 
terest. 
Section 508. This section mould authorize to the Secretary such sums 

as may be necessary to carry out thQ Act 
Section 509. If any provision of this Act mere held invalid, the re- 

mainder of the Act mould not be affected 
Section 510. Interference mith the rights protected under the Act 

mould be unlam ful. — The provisi nns o f sections $0$ and $05 mould be 
applicable in the enforcement o f this section, 

Section 511. 
Any person who used coercion to interfere with the rights protected 

under the act would be subject to a $10, 000 fine and/or imprisonment for up to one year. 
Section 518. Registration 

%'ithin six months after the efFective date of titles II and III, each pension and profit-sharing plan would have to file an application with the Secretary of Labor for qualification and registration. Plans estab- lished after that date would have six months in which to file such application. Plan amendments similarly would have to be reported 
s l 
to the Secretary. A certificate would be issued and continued in fo on inue in orce so ong as the eligibility, vesting and funding requirements of the Act are met. 
Section 518. En forcement o f Registration 

The Secretary of Labor may seek a court order to secure compliance whenever a determination is made that no application for registration has been filed, that the application should be denied or the registration cancelled, or that a plan has failed to make the required contributions or to pay such other assessments or fees as are required. 
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$28$ Secdum, 81$. Egect on other lum8 

All State laws would be pre-empted except for those covering plans 
not subject to titles II and III. 
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S UPPLEMENTAL VIEWS 

First, we are satisfied that, after extended hearings and serious dis- 

cussion, the committee bill generally is a good bill. 
However, our deliberations have not led to full or complete agree- 

ment on the question' of the necessity, economic desirability, cost or 

legal correctness of plan termination insurance. Initially, provision for 
this type of insurance was made in a separate bill (H. R. 462) because, 

without additional information, agreement on this provision (Title 
IV was not possible. 

ur primary consideration in writing pension reform legislation 
has been to help assure that workers now covered by pension plans 

get their expected benefits. At the same time, we have been careful 
not to inhibit benefit improvements for these covered workers and not 
to retard the expansion. of the pension system in such a way as to deny 
retirement benefits to workers not now covered. 

Accordingly, we reasoned that, by requiring stringent vesting and 
funding standards, the need for insurance could be realisticafiy ne- 

gated. Further, inasmuch as it was recognized by the Members of the 
Committee that legislation could not eliminate all plan terminations, 
we agreed that the possible losses due to any termination would be 
mitigated to considerable extent by including provisions in the bill: 

(a) to prevent dilution of benefit security in business acquisi- 
tion and merger situations; 

(b) to provide for partial plan terminations with the approval 
of the Secretary of Labor; 

(c) to provide fund distribution priorities on termination so 
there will be a more equitable distribution of a11 assets; 

(d) to prevent "raiding" of assets by participants who leave the 
plan. 

The Committee provision to impose a premium to insure the benefit 
already being funded on a sound actuarial basis creates an employer 
liability for the benefit if not funded, and thus radically changes the 
basic legal structure of all plans. It also increases the cost of funding 
by the amount of the premium rate, which at this time is not suscepti- 
ble of determination, but is only estimated. 

Because the determination of insufficient funding would in substan- 
tial part stem from market value losses of plan assets, the Committee 
bill is, in efi'ect, insuring against fiuctuations in the market. We know 
of no counterpart obligation in business compelling such insurance. 

Additionally, ~e do not believe it possible to provide such a guar- 
tee without ultimate reliance on the Federal treasury. 

Finally, Title IV raises a serious constifutional question as to 
whether by legislation we can change the contract of the employer 
from a promise to make certain contributions to a fund to a promise to 
pay the pension supported by a pledge of the employer's assets. 

Title IV would require that an einployer reimburse the insurance 
fund for 100% of any amounts paid out by the fund, up to an amount 
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C423 equal to 50% net worth of the employer. Accordingly, on passage 
of the Committee bill, an employer would be obligated to carry that 
liability in his balance sheet. This contingent liability would be such 
as to make the financial structure of any business appear unsound. 
Such liability would inevitably discourage additional employers from 
beginning new pension plans and existing plans from increasing bene- 
fits and thereby increasing the employer's liability. 

In summary, other provisions of the Committee bill impose mini- 
mum eligibility and vesting, require adequate funding, and prevent 
other events which could dilute benefit security. We believe these addi- 
tional standards should be e8ectuated and the need for insurance 
re-assessed. Pending such re-assessment, Title IV should be deleted. 

ALBERT H. Q\IIE. 
JoiIN M. AsHBRooK. 
JOHN N. ERLENBORN. 
EDWIN D. ESIILEMAN. 
ORVAL HANSEN. 
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ADDITIONAI. VIEWS 

As indicated by my vote to report H. H, . 2 out of Committee, I favor 
legislation to provide reasonable pension protection for the 35 million 

people enrolled in private pension plans. However, I believe employees 
covered by State and local government retirement plans are entitled 
to similar protection, and I fail to understand the Committee's un- 

willingness to provide them that protection. 
To the Committee's credit, it was agreed that public retirement 

plans should meet the bill's fiduciary standards and requirements for 
disclosure of information to participants. Minimum vesting and fund- 
ing standards were rejected, however — the former in the assumption 
that most public plans provide adequate vesting, and the latter on the 
grounds that State and local governments and their taxing authority 
will be with us forever. 

Public plans, for the most part, are known to be generous so far as 
vesting is concerned. Unfortunately, statistics are not available to sup- 
port this assumption. Notwithstanding this lack of data, my point is 
that no public employee should be denied the minimum vesting rights 
the Committee bill asserts every private employee deserves. 

The Committee bill provides for a study of these plans. Yet I am 
constained to point out that the original version of H. R. 2 would have 
covered these plans and that, in the course of our hearings on pension 
i cform, we did invite interested parties to testify. Onlv a few accepted 
the invitation, but those representatives of public employee organiza- 
tions, legislators, and actuaries who did submit testimony on this 
aspect endorsed the blanketing of public employees under Federal 
pension legislation. In spite of this support, for inclusion, and with no 
apparent justification, the provision was dropped. . 

Presumably, the study recommended in the bill will reveal the 
funding status of various State and local plans. I submit. that public 
plans are as notorious for their pay-as-you-go, or worse, funding 
schemes as they are for their comparative generosity in vesting. 

Proof of concern by the par'ticipants themselves can be founcl in the 
courts. Public employees in Philadelphia, for example, have filed suit 
to compel adequate funding of a $36 million liability. In Detroit, a 
similar suit involves an $18. 2 million liability; and, in my own State, 
the Illinois Education Association successfully conducted legal action 
to bring about sounder financing of a $1. 7 billion unfunded past serv- 
ice liability together with current, liabilities for new benefits. 

The seeming perpetual life of the States and their political subdivi- 
sions gives us a false confidence, as these court cases attest. Acceptance 
of the premise that these governments will not go out of business as an 
argument against funding only postpones the inevitable. 

At Thomas Bleakney, a respected actuary and author of ji, 'etirement 
8y8tem8 for flic Emp/oyee8, points out, "The basic argument for 
funding with respect to public systems, in my opinion, is honesty in 
government — the cost of any governmental service should be known 
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t 44m (and paid for) when the service is provided, and not ignored to be 
paid for at some future date. " 

Absent funding, which permits taxpayers to know the efFect of new 
benefits on the government's budget, there is a decided tendency on the 
part of elected ofiicials to increase benefits substantially and to leave 
the day of reckoning to their successors. Compounding the problem is 
the fact that these elected OScials are frequently beneficiaries of these 
plans and so are in the position of negotiating from both sides of the 
bargaining table. 

Not inconceivably, when the already burdened taxpayer is awakened 
to the true scope of this obligation, objection by court challenges could 
leave the security of the expected benefits in doubt, if not non-existent. 

Court challenges, and the possible loss of benefits, could emanate 
as well from the premise that an unfunded public retirement plan 
amounts to deficit financing. Unlike the Federal Government, States 
are generally prohibited from operating with a deficit and from bor- 
rowing to balance the budget. By deferring until another day pension 
promises made today, a debt, is undeniably created. 

In some cases, the sudden imposition of a minimal funding require- 
ment on public plans such as that recommended in H. R. 9 for the pri- 
vate sector could create a considerable burden for taxpayers. I do not 
suggest that identical rules apply to the public sector; but a separate, 
graded funding formula would mitigate this possibility. 

In short, the Committee missed the opportunity in H. R. 9 to foster 
honesty in government and to give public employees the comprehensive 
protections and guarantees we deem vital to private employees. To do 
so is a mistake at the expense of taxpayers and State and local em- 
ployees. 

JOHN N. ERLENBORN ) 
3fember of Congre88. 
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INDIVIDUAL VIEWS 

H. R 9 addresses itself to the fundamental concern of pension re- 

forrn and insofar as the provisions extend, I am in general support of 

the action taken by the full Committee in reporting out this 

legislation. 
However, I believe there are a number of areas which must be more 

carefully thought out in the days ahead if this Congress is to truly 

guarantee the rights of the American worker to a re'tirement free from 

financial worry. 
In the area of reinsurance, the provisions in H. R. 2 would insure 

pension benefits in the event of program failure. If we are to truly 
have a "Retirement Bill of Rights" then we must recognize the inherent 

interdependence of the reinsurance program, the vesting and other 
provisions of any proposed legislation. To delete reinsurance would 

be to create a faulty and, untested mechanism of guaranteeing pension 
benefits. 

Earlier this session, I introduced H. R. 9999, the Omibus Pension 
Security Act. While several provisions of H. R. 9999, including rein- 
surance, are included in H. R. 2, there are significant factors that, must 
be considered by the House if we are to truly have effective pension 
reform legislation. 

First, it is fundamental to provide the American worker not only 
with the capability, but the right, to appeal through the Secretary 
into the Courts any time he feels his rights 'have been violated. Al- 
though H. R. 2 and H. R. 4900 recently passed by the Senate does pro- 
vide for administrative review, the Secretary should be empowered 
to "go to bat" for a. plan participant, . A. ccord. ingly, Congress and the 
Ways and Means Committee should consider Section 519 of H. R. 9999 
which clearly defines the providing of legal assistance to plan 
participants. 

Second, it is essential that to avoid admimstrative confusion that 
we centralize the responsibility for carrying out any pension reform 
legislation enacted in one agency. H. R. 9999 establishes a Pension 
Security Administration which would oversee the operation of every 
aspect of pension reform including vesting, funding, reporting and 
reinsurance. Whether or not responsibility is eventually lodged in the 
Department of Labor or the Department of the Treasury, administra- 
tive responsibility should be reserved for one agency, so that the work- 
ing American will have to deal with one agency, not two, or three, or 
four. 

Third, even given the above reform areas substantial procedural 
problems will remain to be worked out in the years ahead. Even with 
the passage of H. R. 9 and companion legislation from the House Ways 
and Means Committee no clear mechanism currently exists through 
which sufilcient data and information can be channeled to the Con- 
gress to enable us to insure an effective and functional program. H. R. 
9999 establishes a Bureau of Pension Statistics designed to keep care- 
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ful tabs on the problems we encounter down the road after passage of 
a pension reform law. This is a full-time job and must be done sep- 
arate of any operating agency. Accordingly, Congress should move to 
include such a Bureau in any legislation considered. 

Fourth, the issue of "portability" should be considered. While it 
should be recognized that any attempt to make vested funds portable 
from one plan to another is impracticable and administratively un- 
feasible, it is possible, and indeed, imperative, that we provide for 
a system through which an individual may accrue vested funds from 
several plans throughout his work life-time. It is therefore imperative 
that Congress carefully consider a means to expedite portability in this 
matter. 

In sum, these are some of the areas which should be addressed in 
addition to the provisions of H. R. 2. Hopefully, Congress will move 
to enact legislation including these concepts before the end of the 
session. 

MARVIN L. ESCH) 
3fember of Comgre88. 
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[Bracketed numerals indicate official report page numbers. ] 

PRIVATE PENSION TAX REFORM 

FKsnvxav 5, 1974. 

Mr. Ullman, from the Committee on Ways and. Means, submitted the 

following 

RKPORT 
together with 

SUPPLEMENTAL VIEWS 

[To accompany II. IL. 12481] 

, The Committee on Ways and Means, to whom was referred the bill 
(H. R. 12481), to amend the Internal Revenue Code of 1954 to provide 
pension reform, having considered the same, report favorably thereon 
without amendment and recommend that the bill do pass. 

I. INTRODUCTION AND SUMMARY 

H. R. 12481, as reported by the Committee on Ways and Means, deals 
with the tax aspects of making pension, profit sharing, and. stock bonus 
plans fairer and more efFective in providing retirement income for 
employees who have spent their careers in useful and socially produc- 
t. ive worl-. 

Your committee, in reporting this bill, anticipates that it will, in the 
House action, become a part of a broader 'bill dealing with retirement 
plans generally. It is expected thht this bill will be combined with a 
version of H. R. 2, reported by the Committee on Education and Labor. 
This bill and the bill reported by the Committee on Education and 
Labor, are expected to jointly deal with participation, vesting, and 
funding with respect to pension plans. In these areas, this bill has been 
worked out in close coordination with the version of the bill expected 
from the Committee on Education and Labor to be sure that the gen- 
eral standards provided in these three areas are the same. Because of 
the expected coordination between your committee's bill and that of 
the Education and I. abor Committee, no action is taken in this bill to 
deal with the general subjects of fiduciary standards, plan termination 
insurance, and reporting and disclosure, which are dealt with in H. R. 9. 

This bill deals only with qualified plans and provides for enforce- 
ment with respect to retirement plans through the Internal Revenue 
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Service, while, the bill from the Committee on Education and I. abor 
is expected to deal with both qualified and nonqualified plans and pro- 
vide for enforcement through the Department of labor. Because of the 
coordination and eiFort involved, it is not. expected that this dual 
jiirisdiction in these three areas will present problems. Not only have 
the standards in the two bills been coordinated, but also provisions 
have been made for joint regulations in areas where problems might 
otherwise arise. 

In the areas of participation, vesting, and funding it is important for 
the Committee on 9 ays and Means to have a part in setting the stand- 
ards involved since for plans qualifving under these standards there 
are significant tax advantages. At the same time, guidelines established 
for retirement plans also are of significance to a committee charged 
with the juiisdiction of labor laws. Although provision cs Blade for 
dual enforcement in these two areas by the Internal R venue Service 
and the Department. of Labor, it is anticipated that these agencies will 
coordinate their efForts so as not to duplicate enforcement efForts. 

This bill encourages provisions for the retirement needs of many 
millions of individuals. At the same time, the committee recognizes that, 
private retirement plans are voluntarv on the part of emnlo~yers. and, 
therefore, it has weighed carefully the additional costs to the employers 
and minimized these costs to the extent consistent with minimum 
standards for retirement benefits. 

In broad outline, the bill is designed— 
(I) to increase the number of individuals participating in retire- 

ment plans; 
(P) to inake sure that those who do participate in such plans do not 

lose their benefits as a result of unduly restrictive forfeiture provi- 
sions or failure of the plan to accumulate and retain sullicient funds to 
meet its obligations; and 

(8) to make the tax laws relating to such plans fairer bv providing 
greater equality of treatment under such plans ~or the difFerent tax- 
paying groups involved. 

This bill also goes a long way toward equalizing the tax treatment 
of th'ose in diferent lines of work. In the. case of the self-employed, it 
makes a threefold increase in the deductible amount. which can be set 
aside for retirement. At the same time, it provides limits on the con- 
tributions or benefits for individuals covered by qnalifiied plans. The 
bill also provides deductions for a modest retireinent savings set-aside 
for those who are not covered by any existing plans. 

The bill continues to rely primarily on the tax laws to secure needed 
improvements in pension and related plans. In general. it, retains the 
tax incentives granted under present law for the purpose of. encourag- 
ing the establishment of plans which contain socially desirable provi- 
sions. However, it also improves the eRectiveness of these tax incen- 
tives by extending or increasing them in certain cases where this is 
warranted and by pruning them where they have given rise to pro'b- 
lems. 

Pre8ent tee treatment of pinlr'fied p/one 

Present law encourages employers to establish retirement plans for 
their employees by granting favorable tax treatment where plans qual- 
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C31 ify by meeting nondiscrimination and other rules set forth in t' he In- 
ternal Revenue Code. Such qualified plans must cover a specified per- 

centage of employees or cover employees under a classification found 

by thee Internal Revenue Service not to discriminate in favor of em- 

ployees who are o%cers, shareholders, supervisory employees, or 

highly compensated employees. Similarly, the contributions to such 

plans or the benefits paid out by them cannot discriminate in favor of 
such employees. 

The favorable tax treatment granted qualified plans is substantial. 

I&:mployers, within certain limits, are permitted to deduct contribu- 

tions made to these plans for covered employees whether or not their 

interests are. vested; earnings on the plan's assets are exempt from tax; 
«nd covered employees defer payment of tax on employer contribu- 

tions made on their behalf until they actually receive the benefits, 

generally after retirement when their incomes and hence applicable 
tax rates tend to be lower. 

The private pension system has shown substantial development 
under t' he, present tax rules. Estimates of the coverage of private pen- 

sion plans range from 28 million to 80 million employees for 1972 and 
42 million employees are expected to be covered by 1980 without any 
cliange in law. Similarly, in 1970 about $14 billion was contributed to 
pension plans by employees and employers and 4. 7 million beneficiaries 
received. $74 billion in pension payments. Moreover, pension plan 
assets amounted to $150 billion (book value) in 1979 and are expected 
to reach $225 billion by 1980. 
Pi"0&7eni, c! ree. i 

AVhile the achievements of private retirement plans are substantial, 
a number of serious problems have become apparent. Those dealt with 
by this bill can be briefiy outlined as follows: 

Inadequate coverage. — Despite the rapid growth in pension cover- 
age, about one-half of all employees in private nonagricultural em- 
ployment are still not covered. Moreover, many plans have overly 
restrictive age and service requirements for participation, resulting in 
the exclusion of man'y employees. 

Ivan'cgente vest~'ng. — Present, law generally does not require an em- 
ployee plan to give a covered employee vested rights to benefits — that 
is, the right to receive benefits if he leaves or loses his job before retire- 
ment age. Many private pension plans do provide vested rights to 
benefits before retirement, but as a general rule, employees rlo not 
acquire vested rights until they have served a fairly long time with 
the firm and/or are relatively mature. As a result, even employees 
with substantial periods of service may not acquire rights to pension 
benefits upon separation from employment. 

I~wdeguate fuiid~ng. — A significant number of pension plans are 
not adequately funded — that is, they are not accumulating su%cient 
assets to pay benefits in the future to covered employees. Under the 
present minimum funding requirements, contributions to qualified 
plans must: be at least large enough to pay the normal costs (the 
pension liabilities created in the current year) plus the interest on 
unfunded accrued liabilities attributable to the past service of the 
covered employees. FIowever, this minimum funding requirement is 
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not adequate because it does not require the unfunded accrued liabili- 
ties for past service to be amortized. 

Discrimination at7uingt r'ndh~iduuls not covered by pen8ion plun8. — 
Individuals who are outside of qualified pension plans have no oppor- 
tunity to set aside income for their own retirement under the favorable 
tax treatment 3ccorded to individuals covered by such . plans. These 
individuals must save for their retirement from income after tax and 
must pay tax currently on the income earned by their retirement 
savings. 

UejugtifiuMe difference8 in tax treatment of corporate cnoner-em- 
ployee8 und 8el f-employed indi~iduai8 under qualified ptun8. — At pres- 
ent, in practice there is almost no practical limit on the amount of 
pension contributions that corporations can make to qualified plans on 
behalf of corporate employees. This has resulted in abuse situations in 
whic'h extremely large pension benefits have been financed for corpo- 
ratte employees in part at the expense of the general taxpaying public, 
as a result of the favorable tax treatment that is accorded. 

The fact that pension contributions on behalf of corporate employees 
are in practice not subject to control has also given rise to claims of 
discrimination on the part of self-employed persons. Pension con- 
tributions made by self-employed. persons on their own behalf are 
limited to 10 percent of earned income up to $9, 500 a year under pres- 
ent law. These limits also have had the undesirable eR'ect of inducing 
many individuals, including professional people, who would normally 
carry on their activities as sole proprietors or partners, to convert their 
activities to the corporate form almost entirely to secure the greater 
tax advantages associated with corporate plans. 
Proeision8 of the bill 

The bill deals with these problems in many difFeren't ways. The prin- 
cipal provisions of the bill are summarized below. 

1. 3A'nkeum Parti ciputi on 8tundurd8. — G-enerally, an employee can- 
not be excluded from a plan on account of age or service if the employee 
is at least 95 years old and has had at, least one year of service. The 
one-year of service requirement may be extended to 8 years if 
immediate vesting is provided. 

2. cVinirnurn T'eating 8tendcrd8. — Three alternative minimum vest- 
ing standards are provided. The first of these provides for at least 95 
percent vesting at the end of the fifth year of covered service. There- 
after the vesting percentage is increased by 5 percent a year until a 
level of 50 percent is reached at, the end of the tenth year. Following 
this, vesting increases at the rate of 10 percent a year until 100 percent 
vesting is reached at the end of. the 15th year. 

The second vesting standard under the bill is 100 percent vesting at 
the end of ten years of covered service. 

The third vesting standard is the so-called rule of 45. Under this 
standard, there must be 50 percent vesting when the sum of the age of 
the individual and the number of years of covered service equal 45 
(provided there is at least 5 years of service). An additional 10 per- 
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cent per year is then required to be vested in each of the next 5 years 
of service. 

These vesting rules are phased in over a, five-year period beginning, 
in the case of existing plans, in 1976. 

3. Minimum FuncAng 8t~andercA. — Normal costs are to be funded 
currently. Costs attributable to already-existing liabilities are to be 
amortized over a 40-yeai period. Liabilities under plan amendments 
and new plans generally are to be amortized over a 30-year period, 
except that in the case of multiemployer plans the amortization period 
is to be 40 years (in this latter case the Secretary of Labor can extend 
this for a further period of 10 years). Experience gains and losses are 
to be amortized over 15 years generally, but in the case of multiem- 
ployer plans over a period of 20 years (in this last case the period can 
be extended an additional ten years by the Secretary of Labor) . These 
experience gains and losses generally will only be required to be re- 
computed every three years. The above funding standards ar" based 
upon accrued liabilities. 

If funding requirements are higher under a second general stand- 
ard which is based on accrued "vested" liabilities, this standard is to 
apply in lieu of the rules set forth above, IJnder this standard, accruecl 
vested liabilities are determined, as also are the value of the plan's 
assets. Where the former exceeds the latter. the contribution for that 
year must be sulFicient to cover the level annual payment required to 
amortize the difference in 20 vears. A determination for a new 20-year 
amortization period is made in each of the, succeeding years. 

Where any of the requirements set forth above present harclship 
under a plan (and certain standards are met), the Secretary cf tlie 
Treasury can permit variances spreading the current liability in this 
case over a 15-year period. 

4. Specie/ Variance for Muktiemploner Plena. — In the cas of multi- 
employer plans where the Secretary of I, abor finds that the vesting and funding provisions seriously endanger the continuation of a plan, he can authorize exceptions to the vesting and funding standards de- scribed above. 

Government Proem. — The participation, vesting, and funding standards set forth above do not apply in the case of governmental plans. In the case of these plans, the same standards continue. to apply as under present law. Studies are to be made by the Ways and Aieans Committee and the 1&. ducation and Labor Committee as to the need for change in these areas in the future. 
6. Joint, aalu/ h'eve or Annuitie8. — Qua]ified plans in the future that provide annuities are to provide for them as joint and survivor annuities unless the employee el'ects out of such treatment. 7. L"gecti ve Dates for Per6cipation, I'esti~ig, and EunCknp. — Gen- erally the pa, rticipation, vesting, ancl funding provisions in the case of existing plans a e to be eA'ective as of January 1, 1976. In the case, of new plans adopted after January 1, 1974, however, the participa- tion, vesting, and fundin~ provisions are to be efFective as of tlie date 

248 



House Report 93-779 

C63 of enactment. In the case of collective bargaining plans, the January 
1, 1076, date is to be extended to the expiration date of the current 
collective bargaining agreement (but not beyond January 1, 1981). 

8. Federal Procurement C'ontract8. — In the case of employees work- 
ing under contracts relating to federal procurement, construction, or 
research, the Secretary of Labor is directed to make a study as to pro- 
cedures to encourage special provisions for engineers and others simi- 
larly situated who tend to c'hange from one job to anot'her, in order 
to provide them with more immediate vesting than is true in the case 
of employees generally. The study in this case is to be completed in 
a two-year period and regulations carrying out the study are to be put 
into eA'ect at tjhe end of the next year unless either House of the Con- 
gress within 90 days after the receipt of such proposed regulations 
votes against these regulations. 

9. Dutie8 of 8ecretary of IIealth. Ed~ceation, and. IVel fare. — 6'hen- 
ever employees with vested rights leave their employment (prior to 
retirement), a statement as to their vested rights is to be given them by 
their employer. A copy of this statement is also to be transmitted 
through the Treasury Department to the Secretary of HEW. The 
Secretary of HE)V will then inform the ernplovee when he applies 
for social security benefits as to any statements of this type which an. 
employer has given HE)V. The department is not to be responsible 
for the accuracy of any such statements. 

10. Plan Terna~'nation Iweuranee and the R~slee Relati~cI to Fidun'- 
ariee. — Although a program of plan termination insurance to protect 
the rights of covered employees is desirable. , this bill makes no prm i- 
sion for such a program. Also, no change is made in this bill to tighten 
the rules relatino to fiduciaries of qualifiecl retirement plans which 
would also be desirable. This is because H. R. ~, which has been re- 
ported by the House Committee on Eclucation and Labor, provides 
for a program of plan termination insurance and also provides for 
additional rules regarding fiduciary requirements which are designed 
to correct any existing abuses. 

11. Tax Court F'roeedrare. — Provision is made in the bill for the 
appeal from the determination of the Internal Revenue Service as to 
the initial qualification of pension plans or the eRects of amenclments 
proposed to pension plans. This is to be. dealt with by a declaratory 
judgment procedure in the V. S. Tax Court. 

12. E8tabliMment of Ogee of Ann'vtcant C'omm~'es'~'oner. — Provision 
~ is made for the establishment in the Internal Revenue Service of an 

ofhce of Assistant Commissioner of Pensions and Exempt Organiza- 
tions. This ofVice is to provide a centralized group for unifying the tax 
treatment of pension plans throughout the country. Authoriiation is 
made for funds in the case of this once. 

13. C"ontrihut&ee on Behalf of 8elf-Fmployed I~A'~»'dMals. — The 
limitations on deductions for self-employed individuals are to be 
increased from 10 percent of their self-employment income, not to 
exceed $2, 500 up to 15 percent of their self-employment income, not to 
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L7$ exceed $7, 500. A minimum of $750 may be deducted in these cases 
without regard to the percentage limitation. 

14. Imk'vidua/ retirement Accouni'8. — Individuals not covered by 

n 
ualified or government pension ylans are to 'be permitted to take a 
eduction of up to 20 percent of their earned income not to exceed 

$1, 500. This amount may be set aside in a special custodial account 
with a 'bank, savings and loan, credit union, life insurance company or 
regulated investment company without tax consequences on the 
earnings on the balance in this account until such time as the individua 
draws Gown the amount. This amount cannot be drawn down without 
p nalty before a~e 59i/ (except in the case of death or disability) and 

TO& i the individual must begin drawing the amount down by age 7 /z if 
penalty is to be avoided. An individual may establish the account 
directly himself or, alternatively, an employer or labor union may 
maintain accounts of this type for employees or members. 

15. L2rrNIQ820fN oA B8'77efr. ts end C'oritributiowz. — In the case of de- 
fined contribution plans (profit-sharing and money purchase pension 
plans), there may not be set aside with respect to an individual in a 
qualified plan in any year more than 25 percent of his compensation 
or 825, 000, whichever is the lesser. 

In the case of defined benefit plans, the pension which may be paid 
with respect to any individual may not exceed 100 percent of his 
compensation in his high three vears of employment or $75, 000, which- 
ever is the lesser. (Both the $25, 000 amount and the $75, 000 amount 
referred to above are subject to cast-of-living allowances. ) A "grand- 
father clause" provides that if an individual is eligib]e for more than a 
$75, 000 pension based upon his current compensation by tal-ing into 
account his additional period of employment up to the time of his 
expected retirement, this amount may be paid despite the $75. 000 
limitation. 

If an employee is under both a defined benefit plan ancl a defined 
contribution plan, then an overall limit is applied to coordinate the 
two limits discussed above. In this case, the sum of (1) the percentage 
utilization of the maximum limit under the defined benefit plan and 
(2) the percentage utilization of the maximum limit under the defined 
contribution plan cannot exceed 140 percent. Amounts in excess of these limits may be provided under the plan, but may not be paid out of a qualified trust. 

16. Lump 8um D&tnbution8. — Lump sum distributions from quali- fied plans are to be treated as ordinary income subject to special 10- 
year averaging. This treatment is to apply to the post-1978 portion of such a distribution, with regular. capital gain treatment available to the remaining portion (pre-1974) of the distribution. The distribution is to be apportioned between the income averaging part and the capital gains part on the basis of the employee's years of active participation in the plan after 1978 and his years before 1974. 
. 17. rS'cluny Eedection PAzm and Gush-or-Deferred-Profr't-Sharinq- PEuna — Determination of the inclusion of income to an employee in 
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the case of a salary reduction plan or a cash-or-deferred-profit-sharing 
plan is to be made on the basis of the way it would have been made be- 
fore the Internal Revenue Service began the preparation of proposed 
regulations to change its administrative practices in this area. Those 
proposed regulations are to be withdrawn and no new regulations on 
this matter piay be finally issued until after March 15, 1975. 

18. germen~ Egect8. — The tax provisions afFecting retirement plans, 
which are in this bill, when fully efFective, will result in an estimated 
net revenue loss of $460 million a year. An estimated revenue loss of 
5580 million a year is attributable to the provisions allowing individ- 
uals not covered by qualified plans to establish their own individual 
retirement plans and to the higher deduction limits for contributions 
by self employed people to Ii. R. 10 pension plans. This is ofi'set by an 
estimated $70 million revenue gain attri'butable to the new tax treat- 
ment of lump sum distributions from qualified plans, and the provi- 
sions limiting contributions or benefits to qualified plans on behalf on 
any individual. 

II. REASONS FOR THE BILL 

One of the most important matters of public policy facing the nation 
today is how to assure that individuals who have spent their careers in 
useful and socially productive work will have adequate incomes to meet 
their needs when they retire. This legislation is concerned with 
improving the fairness and efFectiveness of qualified retirement plans 
in their vital role of providing retirement income. In broad outline. 
the objective is to increase the number of individuals participating 
in employer-financed plans; to make sure to the greatest, extent possi- 
ble that, those who do participate in such plans actually receive bene- 
fits and do not lose their benefits as a, result of unduly restrictive 
forfeiture provisions or failure of the pension plan to accumulate and 
retain sufiicient funds to meet its obligations; and to make the tax 
laws relating to qualified retirement plans fairer by providing greater 
equality of. treatment under such plans for the difi'erent taxpayer 
groups concerned. 

Essentially, your committee's bill represents a significant improve- 
ment in the tax treatment now applicable with respect to qualified 
retirement plans. Your committee regards the present legislation as 
part of an evolutionary process which keeps this basic framework but 
which builds on it new provisions which experience indicates are neces- 
sary for the proper functioning of these plans. 

A fundamental aspect of present law, which the committee bill 
continues, is reliance on voluntary action by employers (and employees 
under contril utory plans) for the establishment of qualified retire- 
ment plans. The committee bill also continues the approach in present 
law of encouraging the establishment of retirement plans which con- 
tain socially desirable provisions through the granting of tax induce- 
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L91 ments. In other words, under the new. legislation as under the preselit 
law, no one is compelled to establish a retirement plan. However, i f a 
retirement plan is to qualify for the favorable tax treatment, it will 

be required to comply viith specified new requirements which are 
designed. to improve the retirement, svstem. Since the favorable tax 
treatment is quite substantial, presently involving a revenue loss of 
over $4 billion a year, it is anticipated that plans will have a strong 
inducement to comply with the new qualification rules and thereby 
become more effective in fulfilling their objective of providingr retire- 
ment income. 

The tax advantages associated with qualification under the Internal 
Revenue Code are substantial. Employers, within certain limits, are 

' 
perlnitted to deduct contributions made to such plans on behalf of 
covered employees, whether or not the interests of covered-employees 
are vested; earnings on the plan's assets are exempt from tax; and 
covered employees defer payment of tax on employer contributions 
made on their behalf until they actually receive the benefits, gener- 
ally after retirement v, hen their incomes and hence applica'ble tax rates 
tend to be lower. 

THE ENCOURAGEMENT OF NONDISCRIMINATORY' PLANS UNDER PRESENT LA%V 

As already indicated, our tax laws now provide substanital tax 
incentives for the establishment of nondiscriminatory retirelnent 
plans. In order to qualify as nondiscriminatory, a retirement plan 
lnust cover a specified percentage of elnployees' or cover employees 
under a classification found by the Internal Revenue Service not to dis- 
criminate in favor of employees who are OScers, shareholders, super. - 
visory employees, or highly compensated employees. Similarly, either 
the contributions to the plan oi the benefits paid out by the plan must 
not discriminate in favor of OScers„etc. 

In adopting this legislation, vour committee is aware of the 
achievements of the private, pension system under the 1942 legislation. 
The private retirement sYstem has grown rapidly over the past three 
decades. V«hile the precise coverage of retirement plans is not known, 
estimates of the, number of employees now covered by such plans range 
from 20 million. to 80 million. ' This compares with coverage of 4 mil- 
lion in 1940 and 0. 8 million in 1950. (See Table 1. ) By 1980, these 
retirement plans are expected to cover 42 million employees. ' 

Q 

' To qualify on this basis, the plan mnst cover 70 percent or more of all the emplo or, 0 percent or more of all employees who are eligible to benefit under the plan if 70 per- 
e emp oyees, 

cent or more of all the employees are so eligible, excluding in each case employees &vho have been employe&1 not more than a minimum period prescribed by th&. plan, not exceeding 5 years, employees whose customary employment is for not more than 20 hours in auy 1 weel;, and en&p)oyees whose customary employment is for not more than 5 months in calendar rear (sec. 401(a) (5) (A) ). an mon rs in;&ny 
'Department of Health, Education and Welfare. Department of Labor and Treasurv Department, Coverage and Vesting of Full-Time Li'mployees under Private Retirenient Plans; Findings from the April 1972 Survey, BLS iteport Xo. 429, Sept. 1979. :: Pub)i& l'olicv and Private Pension Pro"ran&a. A Renort to the President on Private Emplovees Retirement Plans by th& President's Committ~~ n C t. P and Other Private Retirement and Welfare Programs, Zanuar 1965, . i. 

mm . ee nn . ornorate Pension Funds uary, p. v . 
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L 10& TABLE 1. — PRIVATE PENSION AND DEFERRED PROFIT-SHARING PLANS: & ESTIMATED COVERAGE, CONTRIBUTIONS, BENEFICIARIES, BENEFIT PAYMENTS, AND RESERVES, 1950, 1955, 1960-70 0 

Coverage s 

end of year 
(in thousands) 

Employer 
contributions 
(in millions) 

E nployee 
contributions 
(in millions) 

Nu nber of 
bene'iuaries, end of 
year(in thousands) 

Amount of benefit 
payments 

(in millions) 

Reserves, 
end of year 
(in billions) 

Year 
Non- 

Total Insured insured 
Non- 

Total Insured insured 
Non- 

Total Insured insured 
Non- Non- 

Total Insured insured Total s Insured insured s 
Non- 

Total Insured insured 

1950 
1955 
1960 
1961 
1962 
1963 
1964 
1965 . 
1966 
1967 
1968 . . 
1969. . . 
1970. 

9, 800 
15, 400 
21, 200 
22, 200 
23, 100 
23, 800 
24, 600 
25, 300 
26, 300 
27, 500 
28, 000 
29, 000 

4 29, 700 

2, 600 7, 200 
3, 800 11, 600 
4, 900 16, 300 
5, 100 17, 100 
5, 200 17, 900 
5, 4(0 18, 400 
6, 000 18, 600 
6, 200 19, 100 
6, 900 19, 400 
7, 700 19, 800 
7, 900 20, 100 
8, 700 20, 300 
9, 300 20, 400 

$1, 750 $720 $1, 030 
3, 280 1, 100 2, 180 
4, 710 1, 190 3, 520 
4, 830 1, 180 3, 650 
5, 200 1, 240 3, 960 
5, 560 1, 390 4, 170 
6, 370 1, 520 4, 850 
7, 370 1, 770 5, 600 
8, 210 1, 850 6, 360 
9, 050 2, 010 7, 040 
9, 940 2, 240 7, 700 

11, 520 3, 030 8, 490 
12, 580 2, 860 9, 720 

$330 $200 
560 280 
780 300 
780 290 
830 310 
860 300 
910 310 
990 320 

1, 040 330 
1, 130 340 
1, 230 340 
1, 360 350 
1, 420 350 

$130 450 
280 980 
480 1, 780 
490 1, 9', 0 
520 2, 100 
560 2, '280 
600 2, 490 
670 2, 750 
710 3, 110 
790 3, 410 
890 3, 770 

1, 010 4, 180 
1, 070 4, 720 

150 300 
290 690 
540 1, 240 
570 1, 340 
630 1, 470 
690 1, 590 
740 1, 750 
790 1, 960 
870 2, 240 
930 2, 480 

1, 010 2, 760 
1, 070 3, 110 
1, 220 3, 500 

$370 $80 $290 
850 180 670 

1, 720 390 1, 330 
1, 970 450 1, 520 
2, 330 510 1, 820 
2, 590 570 2, 020 
2, 990 640 2, 350 
3, 520 720 2, 800 
4, 190 810 3, 380 
4, 790 910 3, 880 
5, 530 1, 030 4, 500 
6, 450 1, 160 5, 290 
7, 360 1, 330 6, 030 

$12. 1 $5. 6 $6. 5 
27. 5 11. 3 16. 1 
52. 0 18. 8 33. 1 
57. 8 20. 2 37. 5 
63. 5 21. 6 41. 9 
69. 9 23. 3 46. 6 
77. 7 25. 2 52. 4 
86 5 27 3 59 2 
95. 5 29. 3 66. 2 

106. 2 31. 9 74. 2 
117. 8 34. 8 83 1 
127. 8 37. 2 90. 6 
137. I 40. 1 97. 0 

i Includes pay-as-you-go, multi-employer, and union-administered plans those of nonprofit orga- 
nizations, and r ilroad plans supplementing the Federal railroad retirement program, Excludes 
pension plans for Federal, State, and local government employees as well as pension plans for the 
self-employed. Insured plans are underwritten by insurance companies; noninsured plans are, in 
general, funded through trustees. 

& Excludes annuitants; employees under both insured and noninsured plans are included only 
once — under the insured plans. 

s Includes refunfs to employees and their survivors and lump-sums paid under deferred profit- 
sharing plans. 

& Coverage for 1972 is estimated at 23, 000, 000 in coverage and vesting of full-time employees 
under private retirement plans: Findings from the April 1972 survey by'the Departments of Health, 
Education, and Welfare and Labor. See BLS Rept. No. 42-3, September 1973. To the extent that this, 
23, 000, 000 coverage figure is correct, the estimates of coverage shoWn in the above table are too 
high. Nonetheless, the coverage figures in the table may still be useful in giving an approximation 
of the relative increase in coverage over the past 2 decades or so. 

Source: Compiled by the Office of the Actuary, Social Security Administration, from data furnished 
primarily by the Institute of Life Insurance and the Securities and Exchange Commission. 
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III J The growth which has occurred is also evidenced jn other 
I)etween 195&0 and 1970, total annual contributions made to retirement 

plans by employees and employers rose from about $2. 1 billion to about 

$14 billion. In 1950, 450, 000 benefiriaiies received $870 million from 
retirement plans; in 1970, 4. 7 million beneficiaries received $7. 4 billion 

in pension payments. Moreover, retirement plan assets soared from 

$12. 1 billion in 1940 to $150 billion in 1972 (book value) and are 
expected'to reach $o25 billion'by 1980. ' 

PROBLEM AREAS 

Despite the substantial achievements of retirement plans, it has 
become apparent that a n»mber of problems have arisen which prevent 
many of these plans from achieving their full potential as a source for 
retirement income. These problem areas a, re outlined below. 

l&uvleclrrofe nor&e&a!le. — Despite the rapid growth in retirement plan 
~overage in iece»t years to its 1970 level of from 28 to 80 million 
employees, somewhere in the vicinity of one-half of all employees in 
private, nonagricultural employment are still not covered by retire- 
»ient plans. Retirement plans are still relatively rare among small busi- 
ness hrms and in agriculture. Moreover, even where employees work 
fnr a firm ivith a retirement, plan, the age and ser vice requirements for 
participation in the plan may be overly restrictive, excluding many 
em nl ovees. 

l? '&erin& &'»of!'on, n!j~s&'r& st the de1 f-em ployecl o»cl e»&plorfees not. co~ e&eel, 
Fi&! &ef!'&e»&e&!f l&ln»s. — Another problem area is tlrat present law dis- 
c" iminates against employees not covered by retirement plans and 
-a«ainst the self-employecl. Tliis is primarily because the personal 
peti i ement sari»gs of irrdivicl»als»ot coverecl by pension plans must be 
ma&le n»t of after-tax income, while those covered by retirement, plans 
ar. e p itte(l to defer tax on their employei's retil. ement contributions. 
I» adclition, the earnings on the retirement savin«s of noncovered 
ne&so»s arc s»bisect to'tax as ear»ed, while the tax on earnings of 
pc»~'oz f»»ds is deferred»ntil paid out as a retirement benefit. 

Self-employecl people also frequently maintain that they are dis- 
. crimiriated against, as comparecl with corporate executives ancl owner- 
mariaoers ot corporations in regarcl to the tax treatment of retirement 
savings. At present, there is no comprehensive limit, on the amounts 
the employer can contrib»te on behalf of corporate executives and 
oivner-managers of corporations; similarly, there is no statutory limit 
on the amount of pension benefits that, the latter can i'eceive — so long ai tliose contribution~or benefits do not discriminate. iri favor of em- 
plovees who are shareholders, OScers, supervisors, or highly paid and do not, constit»te i»lreasonable compensation. As a res&rlt of legislation enacted in 19C2 and amended in subsequent years, self-employed peo- 
ple can establish retirement plans for themselves a»el their eniployees b»t their cled»ctible contributions to such plans on their own behalf are limitecl to 10 per cent. of earned income up to $2, 500 a year. Inn!lequote ~&ref!'~rl. — Present, law oenerallv cloes not require a ie- 
tiremmnn. plan to give a covered employee vested rights to benefits— 

4 Tahle 1 and Securities and Exchange Commission, Private Nonrnsured Pension Funds, lar2, ansi A Report to the President on Private Employee Retirement Plans, or&. crt. 
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I 12$ that is, the right to receive benefits even if he leaves or loses his job 
before retirement age. ' Over two-thirds of the private retirement plans 
provide vested rights to retirement benefits before retirement. IIow- 
ever, as a general rule, employees do not acquire vested rights until 
they have accumulated a fairly long period of service with the firm 
and/or are relatively mature. 

At present, only one of every three employees . participating in 
employer-financed plans has a 50 percent or greater vested right to 
his accrued retirement benefits. 'Moreover, 58 percent of covered em- 
ployees between the ages of fifty and sixty and 54 percent of covered 
employees 60 years of age angl over do not have a qualified vestefl 
right to even 50 percent, of their accrued retirement benefits. ' As a re- 

, sult, even employees with substantial periods of service may lose retire- 
ment benefits on separation from employment. Extreme cases have 
been noted in which employees have lost retirement rights at advanced 
ages as a result of being discharged shortly before they would b. , 
eligible to retire. In addition, failure to vest more rapidly is charged 
with interfering with the mobility of labor, to the detriment of the 
economy. 

InmferJnate funding. — Another problem area is that, a significant 
portion of present pension plans are not adequately funded — that is 
they are not accumulating suScient assets to pay benefit in the future 
tn coverecl employees. As a result, there is concern that many em- 
ployees now covered by pension plans may not actually receive pen- 
sions when they retire because the funds v;ill not be available to pay 
foi those pensions. 

In general, pension plans that are qualified under the Internal 
Fievenue Code must meet certain minimum funding requirements by 
irrevocably setting aside funds in. a trust or through the purchase of 
insurance contracts. Contributions to such plans must generally be at 
least large enough to pay the normal pension costs plus the. interest on 
unfunded accrued liabilities which generally are attributable to the 
past service of the covered employees. However, this minimum fund- 
ing requirement is not adequate because it is designed only to prevent 
the unfunded liabilities from growing larger and does not require any 
payment to reduce the amount of the outstanding unfunded liabilities, 
which may be substantial. 

The available evidence suggests that many pension p]ans are ade- 
quately funded — but that a significant proportion of the plans have not 
been adequately funded. This is indicated, for exalnple, by a survey. 
made by the Senate Labor Subcommittee of 469 trustee-adininistered 
pension plans covering 7. 1 million employees. In 1970, about one- 
third of the plans in the study covering one-third of tlic participants 
n ported a ratio of assets to total accrued liabilities of 50 percent, or 
less; while 7 percent of the plans covering 8 percent of the participants 
reported a ratio of assets to accrued liabilities of 25 percent or less. (See 
Table 2. ) 

s However, as noted below, vesting is required for employees under so-called H. R. lf& plans 
for owner-employees and may also be required in other cases to prevent the plan from 
having a discriminatory effect in operation, or upon plan termination or complete discon- 
tinuance of contributions. ' U. S. Treasury Department — Fact Sheet. Pension Reform Program, as reprinted in Ma- 
terial Relating to Administration Proposal Entitled the' "Retirement Beneffts Tax Act", 
Committee on Ways and Means, 93d Cong. , 1st sess. , p. , 37, Table B. 
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l 3$ TABLE 2, — FUNDING OF PRIVATE PENSION PLANS; ASSETS AT MARKET VALUE, AS PERCENT OF PRESENT VALUE r L 
OF TOTAL ACCRUED RETIREMENT BENEFITS, BY PLAN AND BY PARTICIPANT: AS OF 1970 

By plan 

Number s 

By participant 

Percent Number Percent 

Assets as percent of accrued benefits: 
25 percent or less 
26 through 50 
51 through 75 
76 through 100 
101 through 125 
126 through 150 
151 through 175 
Over 175 

33 
118 
104 
117 
55 
20 

8 
14 

7 
25 
22 
25 
12 

4 
2 
3 

541, 801 
1, 798, 945 
2, 134, 601 
1, 211, 298 

949, 975 
134, 252 
52, 498 

275, 835 

8 
25 
30 
17 
13 
2 
1 
4 

Total 469 100 7, 100, 205 100 

r Present value of accrued benefits is actuarially determined. 
r Sample consists of 469 trustee-administered plans. Comparable data were not available for insured plans. 

Note: The sum of individual items may not equal totals because of rounding. 

Source: Senate Committee on Labor and Public Welfare Report on S. 3598, The Retirement Income Security for Em- 
, ployees Act of 1972, 92d Cong. , 2d sess. , p. 97. 

I'n general, the older plans are better funded than the newer ones. 
Over one-half of the plans covered by the study which were 6 years 
old or less had an assets-liabilities ratio of 50 percent or less, wlrile 
65 percent of the plans in existence for 17 years to 21 i ears had such 
an assets-liabilities ratio. ' 

Loss of penn'on benefit8 due to plan tennr'natf'one. — Concern has also 
been expressed over the possible loss of pension benefits as a result of 
termination of pension. plans. The Studebal-er case, which has been. 
widely publicized, illustrates how pension benefits can be lost ns a re- 
sult of termination of a plan. %%hen Studebaker closed its South Bend, 
Indi na, plant in 1964, the employees ivere separated and the pension 
plan was terminated. The pl'an provided. fairly gelierous vested rights 
and the funding apparently woirld have been adequate had the firm 
remained in business and the plan continued in operation. However at termination, the plan had not yet accumulated sufhcient assets to meet all its obligations. As a result, full pension benefits were paid only to employees already retired and to employees age 60 or over with 10 years or more of service. Little or no benefits were paid to large num- bers of other employees, many of whom had vested rights, 

A. joint study of the Treasury Department and the Department of Labor indicates that ther e were 1, 227 plan terminations in 1972. ' These terminations resulted in the loss of $49 million of benefit ( t 
The q. ve 

) y, 00 pension participants in 546 of the terminated pl 'na, e p ans. e average loss of benefits for participants amounted to $2, 500. Participants losing benefits represented about eight one-hundredths of one percent. of workers covered by pension plans. The data, of course, cover terminations occurring over a one-year eriod and ma not be the typical experience. . off'guge' of penny'on funda and dt'gelogu7'e of pene7'on opef'at2'one. — There, also has been concern about the administr ation of pension plans. t as een charged that all too frequently pension funds have not been 
7 S . enate Committee on Iiabor and Puhlt& welfare re ort Inr ome Security for Emplovees Act of 1972 92d Con . 2 socpartment or the Treasurv anrl the Denartm Terruinations 1972 — Final Report August 1978 
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LI4~ used in the best, interest of covered employees. There have been cases 
of extreme inisuse of pension funds. 

The Welfare and Pension Plans Disclosure Act. which is adminis- 
tered by the Labor Department, was adopted in 1958 to protect, the 
interests of welfare and pension plan participants and beneficiaries by 
requiring disclosure of information regarding such plans. This Act 
requires the plan administrators to file with the Secretary of Labor 
and to send to participants upon written request a description and 
annual report of the plain. The Act was amended in 1962 to make theft, 
embezzlement, bribery, and kickbacks Federal crimes where these oc- 
cur in connection with welfare and pension plans. The 1962 amend- 
ment, also conferred limited investigatory and regulatory powers upon 
the Secretary of Labor. however, abuses in the administration of 
pension plans and in the liandling of pension funds have continued. 

The, Internal Revenue Code (sec. 508(b) ) seeks to prevent abuses in 
the use of' funcls held uncler qualified retirement plans by prohibitin« 
qualifiecl trusteed plans from engaging in certain specifiecl prohibited 
transactions such as lending f'unds without adequate security and a 
reasonable rate of interest to the creator of the plan, his familv. or cor- 
porations controlled by him. Other prohibited transactions include 
payment of excessive salaries, purchase of property for more than an 
aclequate consicleratioii, sale of property for less than an adequate con- 
sideration, or any other transactions which result in a substantial di- 
version of funds to such inclividuals. Special additional rules aiiply to 
payment of excessive salaries, purchase of property for more than an 
trusts benefitting owner-employees. 

OBJFCTIVFS OF THF MAIN PROVISIONS OF THF. BII. I, 

Although there have been significant legislative chan«es since the 
present basic framework of the tax laws relating to pensions was first 
aclopted — principally in allowing self-employed people to establish 
retirement plans for themselves and their employees and in requiring 
the disclosure of information regarding welfare and pension plans- 
it has been more than 80 years since these basic pension provisions 
were first adopted. It is time for new legislation to conform the pen- 
sion provisions to the present day situation and to provide remedial 
action for the various problems that have arisen in the retirement plan 
area during the past three decades. 

As indicated above. the present provisions of the Internal Revenue 
Code provide tax inducements for the adoption of nondiscriminatory 
plans and to a limited extent other objectives. These nondiscrimination 
provisions are retainecl, but the new legislation also requires retirement 
plans to conform to additional requirements in order to qualify for 
the favorable tax treatment under the Internal Revenue Code. In tak- 
ing this action, the committee has been mindful of the neecl to construct 
the new requirements so that they will provide meaningful improve- 
ment in the various prchlem areas noted under the presei t law. At the 
same time, the committee is aware that under our voluntary pension 
system, the cost of financing pension plans is an important, factor in 
determining whether any particular retirement plan will be adopted 
and in determining the benefit levels if a plan is adopted, and that 
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unduly large increases in costs could impede the growth and improve- 
ment, of the private retirement system. For this reason, in the case of 
those requirements which a. dd to the cost of financing retirement plans, 
the committee has sought to adopt provisions which strike a balance 
between providing meaningful reform aiid keeping costs within rea- 
sonable limits. 

G-enerally, it would appear that tlie wider or more comprehensive 
the coverage, vesting, and funding, the more desirable it is from the 
stanrlpoint of natioiial policy. However, since these plans are volun- 
tary on the part of the employer and both the institution of new pen- 
sion plans and increases in benefits depend upon employer willingness 
to establish or expand a plan, it is necessary to take iuto account 
additional costs from the standpoint of the employer. If employers 
iespond to more comprehensive coverage, vesting and funding rules 
by decreasing benefits under existing plans or slowing the rate of for- 
niation of new plans, little if anything would be gained from, the 
standpoint of securing broader use of employee pensions and related 
plans. At the same t~ime, there are advantages m setting minimum 
standards in these areas both to serve as a guideline for employers in 
establishing or improving plans and also to prevent the promise of 
more in the form of pensions or rela, ted benefits than eventually is 
avail able. 

Coverage. — One of the major objectives of the new legislation is to 
extend coverage under retirement plans more widely. For this reason, 
the committee bill sets minimum standards on the age and service 
requirements which can be used to exclude employees from particIpa- 
tion in plans. Under the new rules, a qualified plan cannot requiie an 
employee to serve longer than one year or attain an age greater tlian 
25 (whichever occurs later) as a condition of eligibility to participate 
in tlie plan. Thus, an employee who reaches age 25 and has at least a 
year of service would be eligible to participate (unless he is exchided for some reason other than age or service). However, a plan that 
provides vested rights immediately on participation will be permitted to set the participation requirements at no more than 8 years of service 
and age 25. 

The Committee believes that these rules are reasonable. They pro- vide a, balance between the need to grant employees the right to par- ticipate in pension plans at a relatively early age so that they can hegin to acquire pension rights and the need to avoid the administi a- tive drawbacks that would be involved in granting coverage to im- matiire and transient employees whose benefits would in any event be small. The participation rules also prevent potential avoidance of the vestin~ rules in the committee bill. 
The bill also adopts a number of provisions which are carefully designed to make the minimum a~e and service ' 

t i vice requirements ior ar- ticipation work elFectively. The Secretary of the Tr 
a, te is ~ e reasury or his dele- ga, e is given the authority to determine under regu]ations what 

u ing e zartici pat ion 
coi~stitutes a vear of service for purposes of fulfilli ~ th 
bl 
requirement in order to make the service requirem t, fFi 

' 
1 fi, -'- en su cient y riexi- e to meet the many varying situations which ari ' d'8 

i ies opei a Ing under diR'erent conditions of employmcnt. At the same time, guidance is provided to those framing th 1 t 'ng e regu ations so as to 
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L16~ ~minimize the possibilities of abuse. The bill, for example, provides 
'that a qualifie8 plan may not establish a service requirement for par- 
ticipation which has the practical e8ect of treating as a year of service 
an average period for all employees of more than 19 months or which 
excludes any employee who has more than 17 months of continuous 
-service. In addition, the bill provides that a seasonal employee whose 
customary employment is for at least 5 months in a 19-month period 
is generally to be given credit for a year of service if he works his 
customary season months in a 12-month period. 

The Secretary of the Treasury or his delegate is also given authority 
to prescribe by regulations diferent rules for determining a "year of 
service" for those industries whose normal work schedules are sub- 
stantially difFerent from those that are generally applicable. (For 
example, the regulations could, where consistent with the practice of 
an indus~try, permit 100 hours of employment to be treated as one 
month, or 1. 000 hours of employment to be treated as one year. ) 

The bill also provides guidance to the Secretary or his delegate in 
issuing regulations in regard to the computation of. the years of service 
of an employee who has a break in service. This is of significance since 
an employee will generally receive greater vested rights if all his 
periods of service with the employer are combined and treated as one 
period of service than if each period of service interrupted by a break 
is treated separately. This matter involves dificult issues. On the one 
hand, it appears desirable not to require service prior to the break to 
be merged with service after the break where the break in service is 
of substantial duration and the period of prior service is relatively 
short. This is because in such cases, the plan frequently will not have 
records regarding the employee's prior service and the administrative 
difhculties resulting from any requirement to merge service prior to 
the break with service after the break might make employers reluctant 
to rehire employees and yet at the samp time would not provide sub- 
stantial benefits for the latter. On the other hand, where the break in 
service is of relatively moderate duration, treating each period of serv- 
ice as a separate period could give rise to abuses by giving employers 
an inducement to discharge covered employees and then rehire them 
after a short time in order to reduce the cost of financing plan benefits. 
An additional consideration is that where an employee has acquired an 
-attachment to the firm by serving a substantial number of years, and 
particularly where he has accumulated substantial vested rights to 
benefits, it seems reasonable that all his service including service prior 
to the break should be taken into consideration in determining his 
participation under the plan. 

Your cominittee has resolved these issues by providing that where 
an employer rehires an emplovee who has had a breal- of service of at 
least one year after serving with the einployer for less than 4 consecu- 
tive years, the plan will not be considered to be following an unreason- 
able procedure merely because it does not take into consideration his 
prior service. However, where a rehired employee had completed at 
least 4 consecutive years of service before the break, his prior years of 
service must be taken into consideration for purposes of computing 
his years of service unless the break is for 6 years or more. However, if 
a rehired employee acquired a nonforfeitable right to at least 50 per- 
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cent of his accrued benefits derived from employer contributions prior 

to the service break, all his prior service must be taken into considera- 

tion in computing his years of service, regardless of the duration of the 

break. 
Under plans which provide defined or specified benefits, it is more 

expensive for an employer to finance an equivalent retirement benefit 

for an older employee than for a young employee. To avoid making 

it more difficult for older workers to find employment, the bill permits 

plans which provide defined benefits to exclude from participation 

employees who begin employment within 5 years of the normal retire- 

ment age. This, for example, permits a defined benefit plan which pro- 

vides for a normal retirement age of 65 to exclude an employee who 

begins work at the age of 60. Such exclusions are not permitted under 

money purchase pension plans or profit, sharing plans. Under these 

plans, an employee is not promised any specified benefits, but instead 

is entitled only to the amount that is in his account (employer contri- 

butions, forfeitures, and employee contributions, adjustments for earn- 

ings, losses, and expenses) with the result that it is no more expensive 

for the employer to cover older employees than younger employees 

und. er such plans. 
For purposes of' satisfying the coverage rules of the Internal Reve- 

nue Code, a plan is permitted to exclude from participation em- 

ployees covered by a collective bargaining agreement where the agree- 
ment does not provide that such employees are to be included in 
the plan and there is evidence that retirement benefits were the subject 
of good faith bargaining. This provision has two objectives: first, it 
recognizes that employees who are represented in collective bargaining 
agreements may prefer otlier forms of compensation, such as cash 
compensation, to coverage in a, plan; and second, it makes it possible 
for employees who are not covered by a collective bargainin'g agree- 
ment to receive the advantages of coverage in a qualified. plan where 
some employees of the same firm have e'ected through collective bar- 
gaining agreement not to be covered by the plan. ' At present, it fre- 
quently is not feasible for the former employees to receive the advan- 
tages of a qualified plan because the very fact that the employees 
covered by the collective bargaining agreement rejected coverage re- 
sults in disqualifying the plan on the ground that it does not satisfy 
the coverage requirements for nondiscrimination. 

Finally, all government plans (including the federal civil service 
pension plan) and plans of churches (unless they elect, to be subject 
to the new rules) are exempted from the new participation standards 
as well as from the minimum vesting and minimum funding standards 
described below. . However, both government plans and church plans 
must continue to mmt the requirements for qualification under pres- 
ent law in order to make their employees eligible for the tax benefits 
associated with qualifiied plans. The committee exempted government 
plans from the new higher requirements because adequate information 
is not now available to permit a full understanding of the impact these 
new requirements would have on government plans. For th''s i eason the 

h bul it th l i f 
'To the Cane Ot a plan COVerln» airune ilOtS un 

s e exc us on o the employees who are not covered by the collective bar- 
~ n agreemen or purposes of the coverage requirements for nondiscrimination. 
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L&83 bill specifically provides that the Committee on Ways and Means and 
the Committee on Education and Labor are to study the participation, 
vesting, and funding practices of government plans, government plan 
fiduciary standards, factors afFecting the mobility of government em- 
ployees and those employed under Federal procurement contracts, and 
the need for Federal standards in each of these matters. Each com- 
mittee is to submit to the House of Representatives not later than 
December ~&1, 1976, the results of the studies, together with its rec- 
ommendations. 

To give existinq' plans time to adjust to the new age and service 
participation requirements, the efFective date of these requirements is 
deferred to January 1, 1976, for plans in existence on January 1, 1974. 
For plans adopted on or after January 1, 1974, the new minimum age 
and service requirements will be effective in the first plan year begin- 
ning after the date of enactment. However, for existing plans which 
wer~e the subject of collective bargaining agreements, the minimum 
funding standar'd will not apply until the last of the present collective 
bargaining agreements terminates or January 1, 1981, whichever is 
sooner. 

T~e86ng. — Coverage under a pension plan does not aid an individual 
if he later forfeits his right. to his pension benefits upon voluntary or 
involuntary termination of employment. This is an important con- 
sideration in view of the fact that ours is a, fairly mobile economy 
where employees tend to change jobs frequently, especially in their 
younger years. Moreover, the cyclical and technological nature of cer- 
tain industries results in frequent ]ayoRs over a work career for em- 
ployees in those industries, as in aerospace and defense. The committee 
bill deals with this problem by requiring qualified pension plans to 
grant covered employees reasonable minimum vested rights to their 
accrued benefits. 

The committee bill helps to assure that covered employees will ac- 
tuallv benefit from pension plans by requiring qualified plans. as a 
condition of qualification under the Internal Revenue Code, to meet 
reasonable minimum vesting standards. Qualified plans are required 
to grant covered. employees nonforfeitable rights with respect to their 
own contributions. In addition, such plans are required to provide 
covered employees minimum vested rights with regard to employer 
contributions after they have fulfilled certain specified requirements. 
In adopting these minimum vesting requirements, your committee 
was guided by two broad considerations. The first relates to the need 
to balance the protection ofFered by the minimum vesting provision 
a. ~ainst the additional cost involved in financing the plan. Employees, 
of course, would be accorded the maximum protection if they were 
granted immediate and full vested rights to plan benefits. However, 
it is generally recognized that, a requirement for immediate and full 
vesting would not he feasible because it would involve such substantial 
additio»al costs that it would impede the adoption of new plans and 
the liberalization of existing ones. 

The second broad consideration guiding the committee in regard to 
minimum vesting is the need to provide adequate fiexibility~to the 
liiindreds of thousands of retirement plans, to enable these plans to 
provide adequate vesting protection to their covered employees in 
the light of the individual circumstances and conditions confronting 
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them. In other words, the committee does not believe that it would be 

desirable to force all retirement plans into one rigid mold so far as 

In view of these considerations, the committee bill provides three 

alternative vesting options: rovide an 
Under one option, a qualified plan would be required to provi e an 

employee with vested rights to at least 25 percent of his accrued bene- 

fit fro employer contributions after 5 years of covered service, 

pIus an additional 5 percent for each of the next 5 years and 

percent for eacli of the next following 5 years. This means that 

under this option, at least 50 percent of the employer-provided bene- 

fits must be vested after 10 years of covered service and 100 percent 

vested after 15 years of covered service. This option is designed to 

enable plans to provide the required vesting on a gradual basis accord- 

ing to years of service, generally without reference to the age of the 

employee. This option is ileutral with respect to age, since all employees 

who fulfill the required service requirements are entitled to the spec- 

ified vesting without regard to their age. . 
A second option permits firms which wish to provide faster vesting 

for their more mature employees than for their younger ones to do so 

by taking into consideration the age of the employee as well as his 

service for purposes of computing his vested rights. Under this fyption, 

the plan is required to plovide a covered employee who has at least, 5 

years of covered service a vested right in at least 50 percent of the ac- 

crued benefits financed by the employer's contributions when the sum 

of his am and yealw of service equals 45; the minimum required vest- 

ing percentage would thereafter be increased by 10 percentage points 
a year in each of the following 5 years. This would, for example, pro- 
vicle an employee who began work for the employer at the age of 25, a 
vested right in 50 percent of his accrued benefits financed by emplover 
contributions after 10 yeaie of covered service when he reaches the 
;:ge of 3&. After completing an additional 5 years of service and attain- 
illg age 40 he would then be vested in 100 percent of his accrued bene- 
fits. On the other hand, an employee who starts to work for the em- 

ployer at the age of 40 under this option would at the age of 45, upon 
completion of 5 years of service, receive a 50 percent vested right in 
his accrued benefits. 

The third option provided under the committee bill permits quali- 
fied plans to fulfill the minimum vesting requirements by providing 
employees a 100 percent nonforfeitable riglit to accrued benefits de- 
i ived from employer contributions when they have achieved at least 
10 years of service. The committee provided this option because it 
grants covered employees complete vesting protection after the com- 
pletion of a i easonablv short period of service. 

Because the objective is to encourage more adequate provision for 
retirement, plans are permitted to defer the payment of benefits to 
individuals with vested rights until they reach normal retirement aoe 
and are separated from the firm. " As a general rule, the plan will 

&& IIowevcr. to avoid reouiring a plan to carrv relativelv small amounts of bene6ts on its 
books for a long period of time, the bill permits a plan to elect to pay oif the emplovee's 
vested rights in the form of a lump-sum pavment when the employee is separated if the 
amount of the distribution is less than $1. 7oO. In addition, at the election of the emplovee, 
a plan which so provides may make lump-sum pavments of any amount to employees at 
the time they are separated from service in lieu of retirement benellts. 
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L20z specify what is normal retirement age for this purpose. However, in 
order to prevent undue delay in the payment of benefits, payment 
must begin not later than 60 days after the close of the last plan year 
in which the participant (1) attains age 65, (o) reaches the 10th 
anniversary of the start of his participation, or (3) terminates his 
employment. The "10th anniversary" provision was adopted to en- 
courage the employment of individuals who are hired at mature ages 
for a long enough period to enable them to earn significant benefits 
under the plan. 

The committee further decided to apply the minimum vesting re- 
quirements to benefits accrued prior to the efi'ective date of the pro- 
vision as well as to benefits accrued after this date on the ground that 
employees merit equal protection with regard to plan benefits regard- 
less of when these benefits accrued. This is achieved by generally tak- 
ing into account the employee's entire service with the employer in 
determining both his nonforfeitable vesting percentages and the 
amount of accrued benefits to which these vesting percentages are 
applied. 

To keep the operation of the minimum vesting requirement reason- 
able and to avoid imposing undue burdens on plans, certain periods 
of service are permitted to be excluded in determining the employee's 
nonforfeitable rights. The service which may be excluded is: 

(1) service 'before age 25, 
{9) service during a period for which the emplovee declined 

to contribute to a plan requiring employee contributions, 
{3) service during any period for which the employer did not 

maintain the plan, 
(4) seasonal service which does not include a suKciently long 

period of time in each 19-nionth period to 'be counted as service 
for purposes of the plan, 

(5) certain service broken by periods of suspension of employ- 
ment, and 

(6) service before January'1, 1969, unless the employee has 
had at least 5 years of service after December 31, 1968. (This 
latter exclusion was adopted to prevent the possibility that plans 
auld otherwise be required to incur extremely large costs for 
benefits to previously retired employees who would otherwise 
have the incentive to come back to a firm for relatively short 
periods of time, primarily in order to obtain plan benefits for 
their prior service). 

How much protection is actually afi'orded to employees under the 
mininnim vesting provision depends not only on the minimum vest- 
ing percentages set forth in the bill but also in the case of defined 
benefits on the accrued benefits to which these minimum vesting per- 
centages are applied. For this reason, your committee has devoted 
particular attention to the development of fair and equitable proce- 
dures for the computation of accrued benefits. 

Under the first option, the accrued benefit is determined by pro- 
viding that the plan may not require employees to. accrue benefits 
in any year of service at a rate which is more than 183i/3 percent of 
the rate of accrual in any other year. " The primary purpose of this 

n In testina the annual rate of accrual for any Dian year against the annual rate of 
accrual for any prior plan year, the plan may nrovide that acrruals for any prior period 
before the 11th year of service are not to be taken into account. 

263 



House Report 93-779 

L2] g provision is o preve . ' ' 
n is to prevent attempts to defeat the objectives of the mini- 

mum vesting provisions by providing undue backloading, i. e. , by 
providing inordinately low rates of accrual in:the employee's early 
years of service when he is most likely to leave the firm and y con- 
centrating the accrual of benefits in the employee's later years of 
service when he is most likely to remain with the firm until retirement. 
Of course, a plan under which employees accrue benefits at a uniform 
rate would. satisfv the requirements of this option. 

Under a second option, a defined. benefit plan may provide for an 
annual r'ate of accrual. which is not less than 8 percent of the maximum 
benefit to which the participant would be entitled if he became a 
participant at the earliest possible entry age under the plan and 
served continuously until the earlier of age 65 or the retirement age 
specified under the plan. This treatment provides equal amounts of 
accrued benefits to employees who are separa, ted prior to retirement 
age after having worked the same number of years, regardless of their 
respective ages at the time the service was performed. 

Under present law, highly mobile employees such as engineers, fre-1 
quently do. not derive benefits from pension plans even when such plans 
have liberal vesting provisions because they tend to change job's before 
they'a'cquire vested rights in any particular plan. The bill approved, 
by your committee will help such employees to secure actual benefits 
from pension plans. It provides that where an employer sets up difFer- 
ent pension plans for diferent groups of employees the rate of vesting 
granted under the difFerent, plans need not be the same so long as the 
combined eA'ect of all the plans is nondiscriminatory. This permits an employer to cover his highly mobi'le employees in a separate plan which provides faster vesting but lower. benefits at normal retirement 
age than the other plans. that hI; establishes for his other employees. In addition, the committee bill' instructs the Secretary of Labor to conduct, a full and complete study of the steps necessary to ensure that professional, scientific and 'technical personnel and others work- ing 'in associated occupations employed under federal procurement, construction or research contracts or grants will, to 'the extent feasi- ble, be protected against the forfeitures of pensi'on or retirement rights as consequence of job transfers or loss of employment resulting from tei~riina'tions or modifications of Federal contract grants or procure- ment policies. The Secretary of I abor is further instructed'to report the results of his study, to the Congress within two years after the date of enactment of the Act. Also„' if he determines it to be feasible, the Secretaiy is to develo'p regulations within one year after the date on which he submits his report to the'Congress, which will provide for the better protection of 'the vesting riglits of the employees con- cerned. 'these regulations are to tahe e8ect unless either house of the Congress adopts a resolution 'disapproving 'the regulations within' 90 days after they are submitted to the Congress. Under certain circumstances, a plan's vestin~ rules may cause the prohibited discrimination. Questions have arisen as to whether a plan which satisfies the vesting requirements provided by your committee automatically satisfies the vesting requirements of tlie nondiscrimina- tion rules. To remove any possible ambiguity on this subject, the coin- mittee bill specifically provides that a plan which satisfies the mini- mum vesting requirements provided by this legislation is to be treated as satisfying any requirements regarding the vesting schedule and 
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the rate at, which-benefits accrue, resulting from the application of the 
Internal Revenue Code requirements regarding nondiscrimination, 
unless (a) there has been a pattern of abuse under the plan (such as 
a firing of employees before their accrued benefits vest), or (b) there 
have been, or there is reason to believe there will be an accrual of 
benefits or forfeitures tending to discribinate in favor of employees 
who are ofBcers, shareholders, or highly compensated. 

Table 8 shows that the addtional costs of financing plans involved 
when the minimum vesting requirement adopted by your committee 
becomes fully efFective is expected to be moderate. These cost estimates 
are necessarily based on assumptions as to turnover rates, age distri- 
bution, etc. However, the range of costs is believed to be broadly in- 
dicative of the expected experience of employers generally. 

TABLE 3. — ESTIMATED RANGE OF INCREASE IN PENSION PLAN COSTS UNDER THE REQUIREMENTS FOR MINIMUM 

VESTING ADOPTED BY THE COMMITTEE 

Present vesting— 

None Moderate r Liberal s All plans 

Percentage of pension plan members covered under such 
plans 

Range of present plan cost as a percent of payroll 
Range of Increase in cost under committee vesting 

requirement: 
As a percent of payroll 
As a percent-of tyresentyphrrr orrst 

23 
l. 8-11. 2 

. 2-1. 5 
5-58 

56 
2. 2-12. 5 

. 1-. 2 
1-8 

21 
2. 2 — 12. 7 

100 
l. 8-12. 7 

0-1. 5 
0-58 

r Plan provides some vesting, but less liberal than full vesting after 10 years of service. 
s Plan provides full vesting after 10 years service or less, with no age requirement. 

Source: "Estimates prepared for the Joint Commtitee on internal Revenue Taxation, " 
by Donald S. Grubbs, Jr. 

The additional costs will, of course, be zero or smallest for those 
plans which now have liberal vesting provisions and greatest for those 

lans which now provide no vesting prior to retirement. This reflects 
t e fact that the minimum vesting provisions will generally bring the 
costs of the latter plans up to the level of those plans which now have 
liberal vesting provisions. Overall, for all plans, the cost increases 
resulting *om the new minimum vesting requirements will range from 
0 to 1. 5 percent of payroll. 

In the case of . plans adopted after January 1, 1974 — which will have 
been adopted with knowledgce of the new requirement — the efFective 
date is the first plan year beginning after the date of enactment. How- 
ever, for plans in existence on January 1, 1974, to provide time to 
adjust to the new minimum vesting requirements, the efFective date 
of the minimum vesting standards is plan years beginning after 
December 31, 1975. For plans, which are maintained pursuant to col- 
lective bargaining agreements, however, the minimum vesting require- 
ments take efFect for plan years beginning after the expiration of . the 
latest agreement or Decem'ber 81, 1980, whichever is earlier. 

In addition, for all plans in existence on Decenlber 81, 1973, the 
vesting provisions are to become efFective gradually over a 5-year 
transition period. Under this rule, 50 percent of the vested rights 

enerally called for under the legislation are to become efFective in the 
rst year in which the vesting requirement apphes. Thereafter the 

required vesting is to increase 10 percentage points each year until 
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$23 I reaching 100'percent of the vested rights generally required under 
the legislation after the fifth year. 

Finally, the Secretary of I~abor is authorized to provide variances 
from the generally applicable minimum vesting requirements for 
multi-employer plans whenever he finds that the application of these 
requirements would (1) increase the cost of the parties to the plan to 
such an extent that there would be (a) a substantial risk to the volun- 
tary continuation of the plan, or (b) a substantial curtailment of pen- 
sion levels or the levels of employees' compensation, or (2) impose un- 
reasonable administrative burdens regarding the operation of the 
plan, and (8) where the application of these requirements would be 
adverse to the interest of plan participants generally. ITnder such 
variances, the Secretary of Labor would prescribe alternative methods 
by which the multi-employer plan concerned could satisfy the-mini- 
mum vesting requirements for the period of time this is necessary. 
These variances from the vesting requiiements are not, however, to be 
prescribed unless all plan participants and other interested persons 
have received adequate notice from the plan administrator of any 
hearing to be held to consider the variance. 

3finnnum funding stendard8. — Your committee believes that it is 
essential for plans to be adequately funded in accordance with a con- 
tributions schedule which will produce sufficient funds to meet the 
obligations of the plan when they fall due. Such an adequate con- 
tributions schedule for funding plans not only protects the rights of 
employees under the plan but also provides an orderly and systematic 
way for employers to pay their plan costs. 

You committee believes that the minimum funding requirements 
under present law are inadequate because they do not require any pro- 
vision to be made to amortize unfunded past service liabilities. Instead 
they merely require the contributions to the plan to be sufficient to pay 
normal costs (the costs attributable to the current operation of the 
plan) and to prevent an increase in unfunded liabilities. To reinedy 
this, your committee has provided new minimum funding standards 
for qualified plans. In the most typical case, the standard requires con- 
tributions to the plan to be sufFicient not only to pay normal costs but 
also to amortize all unfunded past service liabilities in level payments 
over specified periods of time. A second standard requires contribu- 
tions to be based on the accrued unfunded vested liabilities of the plan 
if this results in higher annual payments than the general funding 
standard. It is anticipated that this second standard will be used for 
only a small minority of the plans which have relatively large un- 

fundedd 

vested liabilities. 
The new funding standards do not apply to the following types of 

qualified plans: 
(1) Profit-sharing and stock bonus p]ans. (There is no need for a re- 

quirement that contributions be sufficient to fund a specified level of 
benefits in the case of these plans since they do not specify that par- 
ticipants are to receive any designated amount of benefits, but instead 
require the paying out of whatever benefits the funds in the plan will 
purchase on the date the benefits are to begin. ) 

(2) Plans funded exclusively thiough the purchase of individual 
insurance contracts which provide for level annual premium pay- 
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p24g ments. (These plans are excluded from the funding requirements be- 
cause they have behind them the funding of the insurance companies 
involved. ) 

(3) Government plans. (However, government plans are still re- 
quired to meet the present funding standards which acquire contri- 
butions to be suScient to pay normal pension costs plus the interest on 
past service liabilities. Also, as noted previously, your committee has 
provided for a study of government plans to determine the need for 
supplying funding standards. ) 

(4) Church plans unless these plans elect to be covered by such 
requirements, and 

(5) Plans which after the date of enactment of the legislation do not 
provide for employer contributions. 

In the most typical case where the first general funding standard is 
employed, employers maintaining single-employer plans not in exist- 
ence on the effective date of the legislation nnist pay normal costs 
currently and amortize their past service liabilities in level payments 
over no more than 80 years. A similar amortizati'on period of 
no more than 80 years is required for past service liabilities arising 
as a result of single-employer plan amendments after the efFective 
date. However, in recognition of the fact that large numbei's of plans 
assumed heavy past service liabilities prior to anv requirement to 
amortize such liabilities, plans in existence on the efFective date of the 
legislation are allowed a longer period — up to 40 years — to amortize 
past service liabilities existing at the beginning of the first plan year to 
which the requirement applies. In addition, multi-emplover plans 
are allowed to amortize all past service liabilities, including those 
created after the effective date of the legislation, over a period of up to 
40 years. This recognizes that multi-employer plans generally have 
an added element of financial strength in that their contributions 
come from a num'ber of employers who as a group are less likely than 
comparable single employers to experience business diSculties. 

This funding standard, which will apply to the overwhelming 
majority of plans, is comprehensive since it requires amortization of 
all accrued past service liabilities (i. e. , both vested and nonvested 
u5'funded past service lia'bilities) . 

The level payment method of funding adopted, by your committee 
is analogous to the payment of. a home mortgage in that each specified 
payment includes a payment for both interest and principal. It has the 
advantage of spreading the payments out evenly over the payment 
period which generally makes it easier for the employer to plan for 
meeting the payments. Another factor in your committee's decision is 
that the level payment method, while providing for adequate amortiza- 
tion of past service costs, initially adds only relatively moderate 
amounts to an employer's existing funding costs. This is because inter- 
est on unfunded accrued past service costs, which accounts for the bulk 
of the payments under the level payment method in the early years, is 
already required to ~be contributed to a defined benefit plan under 
present law. 

Provision is also made for the equitable funding of experience def- 
iciencie which arise when the actual plan costs turn out to be greater 
than were previously estimated on the basis of the actuarial assump- 
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tions — for example, when the value of the plan assets is less than was 
expected. In establishing a minimum funcling standard for such ex- 
perience deficiencies, the committee sought to avoid two problems. If 
it allowed the experience deficiencies to be funded over a very long 
period of time, an incentive wnuld be provided for the use of actuarial 
assumptioiis which understate the costs since any resulting deficiencies 
could then be made up over a long period of time without penalty. On 
the other hand, if the experience deficiencies were required to be amor- 
tizecl over too short a period, employers would encounter hardship 
i» meeting the annual payments. This is especially pertinent in view 
of the fact that most, actuarial or experience deficiencies are in- 
aclvertent. 

Your committee's bill seel-s to avoid both these problem; by allowing 
experience deficiencies to be funded in level amounts over a period of 
up to 15 years for single employer plans and up to 20 years for multi- 
employer plans. Symmetrical treatment is provided for experience 
gains which are attributable to a favorable variation between actual 
e~xperience and the actuarial assumptions entering into the deterniina- 
tion of the employer's cost and contributions. 

The determination of experience gains and losses for this purpose 
will generally be macle every three years except where the Secretary 
oi his delegate (pursuant to regulations) finds it necessary to require 
the determination to be madh more frequently. 

Relief measures are provided to mitigate the impact of the funding 
requirements in cases where it would otherwise result in hardship. The 
bill gives the Internal Revenue Service the authority to waive the 
minimum funding requirement in cases where the application of this 
requirement would involve substantial business hardship to the em- 
ployer and would be adverse to the interests of plan participants in 
the aggregate. 

However, the waived contribution must be made up in level pay- incnts over a maximum of 15 years. To avoid the indefinite postpone- 
ment of the fulfillment of the funding standards, the committee bill 
further provides that not more than five such waivers may be made in 
a»y 15-year period. 

The committee also recognizes that multi-employer plans which are »egotiated as a result of collective bargaining agreements may in- volve difi'erent considerations in regard to funding than individual eniployer plans. While it is the objective of the committee's bill to re- quire adequate funding for multi-employer plans as well as for indi- viclual employer plans, the committee is aware that a number of multi- einployer plans are not as well funded as they might be at the present time and that the application of the new funding standards to such plans without an adequate transition period might cause hardship and bc detrimental to the interests of the employees covered by such plans. For this reason, if 10 percent, or more of the number of employers con- 
the e 
tributing to a multi-employer plan demonstrate to th t' f ie Secretary of Labor that they would experience substantial business hardships if they were required to amortize past service liabilities and experience deficiencies over the periods of time specified by the bill (40 years and 20 years, respectively), and. if this requirement would be adverse to the interests of plan participants in the aggregate then upoh 
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certification by the Secretary of Labor to the Secretary of the Treasury, 
these plans aie to be allowed an additional 10 years to amortize such 
C ORtS. 

In addition, the Secretary of Labor is authorized to provide vari- 
ances from the minimum funding requirements for multi-employer 
plans where he finds that the application of these requirements would 
increase costs to the extent that there would be a substantial risk to 
the voluntary continuation of the plan, impose unreasonable admin- 
istrative burdens in regarrl to the operation of the plan and be ad- 
verse to the interests of plan participants in the aggregate. " 

Your committee believes tliat the generally applicable funding 
standard, which requires past service liabilities to be amortized in 
level payments over a specified mimber of years, will generally provide 
an equitab'le and adequate approach to fiinding the vast majority of 
plans. However, in some cases where plans have very substantial 
vested liabilities and relatively small asset values, it appears desirable 
to require the unfunded vestal liabilities to be amortized more rapiclly 
than under the generally applicable funding standard. For this rea- 
son, your committee has provided a second funding standard, based on 
accrued unfunded vested liabilities. This standard is to apply in lieu 
of the. generally applicable funding standard if it results in a higher 
annual contribution. Under this standard, the accrued vested. liabilities 
of the plan and the value of its assets are determined. Where the 
former exceeds the latter, the contribution for that year must be 
suflicient to cover the first year's payment under a level annual pay- 
ment schedule required to amortize the difl'erence ir. 20 years. A new 
determination with respect to the applicability of this second funding 
standard is to be made in each of the succeeding years. It is contem- 
plated that this funding standard will be required for only a small 
minority of qualified plans. 

In general, for purposes of funding, the value of the plan's assets 
is to be determined on the basis of any reasona'ble actuarial method of 
valuation which takes fair market value into account under regulations 
prescribed by the Secretary of the Treasury or his delegate. However, 
to permit fixed obligations, which frequently are held until maturity, . 
to be given stable values for funding purposes, the plan administratoi. 
is oiven the option of determining the value of a bond or other evidence 
of indebtedness (which is not in default as to principal or interest) on 
an amortized basis. 

Your committee is aware that the actuarial assumptions made by 
actuaries in estimating future pension costs are crucial to the applica- 
tion of minimum funding standards for pension plans. This is because 
in estimating such pension costs, actuaries must necessarily make 
actuarial assumptions about a number of future events, such as the 
rate of return on investments (interest), employee future earnings, 
and employee mortality and turnover. In addition, actuaries miist 
also choose from a number of funding methods to calculate future 
plan liabilities. As a, result, the amount required to fund any given 
pension plan can vary significantly according to the mix of these 
actuarial assumptions and methods. 

~ The conditions nnder which such variances from the funding requirements may be 
granted are identical to those applying to variances from the minimum vesting require- 
ments described above. 
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Conceivably an attempt, might be made to secure uniform applica, 
tion of the minimum funding standards by authorizing the Secretary 
of the Treasury or some other authority to establish the specific actu 
arial assumptions and methods that could be used by pension plans. 
This would involve, for example, setting a specific rate of interest 
that could be used by certain pension plans or by specifying certain 
turnover rates for, s'pecified types of firms. However, the committee 
does not believe that this would be an appropriate procedure, since the 
proper actuarial assumptions may dilFer substantially between indus- 
tries, among firms, geographically, and over time. Further, in estimat- 
ing plan costs each actuarial assumption may be reasonable over a sig- 
nificant range and it would appear that the proper test would be 
whether all actuarial assumptions used together are reasonable. These 
considerations strongly indicate that any attempt to specify actuarial 
assumptions and funding methods for pension plans would in efFect 
place these plans in a straitjacket so far as estimating costs'is con- 
cerned, and would be likely to result in cost estimates that are not 
reasonable. 

However, your committee's bill requires the actuarial assumptions of 
each plan to be certified by an actuary every three years (or more 
frequently if required by the Intcinal Revenue Service). These cer- 
tifications ivill be reported to the Service. Moreover, in order to insure 
that, such certifiica, tion mill be made by competent actuaries, the bill pro- 
vides that the Secretary of the Treasury is to establish qualifications 
for actuaries and is to certify for practice before the Internal Reve- 
nue Service the persons who meet these standards. The Secretary of 
the Treasury is also to review the actuarial assumption. , used by par- 
ticular plans and an advisory board of actuaries is to be established 
to assist him in setting up general standards as to reasonableness of 
assumptions. 

The bill also provides new and more efFective penalties where cni- 
ployers fail to meet the funding standards. In the past, an attempt has 
been made to enforce the relatively vvak funding standards existing 
under present law by providing for immediate vesting of the em- 
ployees' rights, to the extent funded, under plans which do not meet these standards. This procedure, however, has proved to be defective since it does not directly penalize those responsible for the underfund- 
ing. or this reason, the bill places the obligation for funding and the penalty for underfunding on the person on whom it belongs — namel ~ 

the employer. 
ongs — name y, 

This is achieved by imposing an excise tax where the employer fails to meet the funding standards, which starts out at a relatively modest evel and increases sharply where there is continued failure to make the indicated contributions. More specifically, if an employer fails to contribute su%cient amounts to meet the new fi nd' 
h 

ew sin ing requirements, e will be subject to a nondeductible excise tax of ~ t on the amount of the underfunding for any year. If the employer fails to make up the underfunding by 90 days after original notification by the Internal Revenue Service (but with the Service in a position to grant extensions of time) then the employe 
' b' 

t, to level excise tax amounting to 100 percent of th, d f d' 
determination by the Service is appealable to the Tax Court and no 

o e un er un in . This 
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assessment may be made until after the end of the litigation. Since the 
employer remains liable for the contributions necessary to meet the 
funding standards even after the payinent of the excise taxes, it is 
anticipated that few, if any, employers will willfully violate these 
standards. 

For plans adopted after January 1, 1974, which will have been 
adopted with knowledge of the new requirement, the eRective date of 
the new funding requirements is the first plan year beginning after 
the date of enactment. For plans in existence on January 1, 1974, 
which are not, maintained pursuant to collective bargaining agree- 
ments, the eRective date of the minimum funding standards is deferred 
to plan years beginning after December 31, 1975. And for plans which 
are maintained pursuant to collective bargaining agreements, the 
minimum funding requirements take eRect for plan years beginning 
after the expiration of the latest agreement (if this is after Decem- 
ber 31, 1975) or after December 31, 1980, whichever is earlier. 

Other prov~8r'on8 to protect covered employee8 and theA benef- 
ciariee. — In addition to the minimum participation, vesting and fund- 
ing standards provided in the bill, your committee has adopted a 
number of specific provisions to protect the rights of' employees and 
beneficiaries under qualified plans. 

Qualified plans must pay benefits in the form of a joint and sur- 
vivor annuity, giving the surviving spouse an annuity equ, . l to at 
least 50 percent of the annuity paid during the joint lives, unless the 
participant elects in writing before the annuity starting date not to 
take a joint. and survivor annuity. 

Qualified plans must provide that retirement benefits may not be 
assigned or alienated, except for voluntary and revocable assigninents 
of not more than 10 percent of the benefits in payment of premiums 
for life insurance and medical and hospital insurance and certain 
other items. 

Provision is made to prevent mergers or consolidation of plans from 
reducing the rights of participants. This is achieved bv specifying that 
immediately after the merger each participant would be entitled to 
receive a benefit equal to or greater than the benefit he would have 
been entitled to receive immediately before the merger had the plan 
been terminatecl. 

Protection is given to retired individuals and. individuals who are 
separated from the service of the employer against reductions in pri- 
vate plan ben. , fits when social security benefit levels increase. In gen- 
eral, under present integration procedures, social security benefits at- 
tributable to employer contributions are treated as though they were 
part of the private plan. As a result when the level of social security 
benefits increases, some integrated plar. s have reduced. the amount of 
the retirement benefits that they provide for covered employees. 

Present law under administrative practice provides that qiialified 
plans may not use increases in social securitv benefit levels to reduce 
the benefits that they pay where tlie employees conceined are retired 
and are already receivin« integrated plan benefits. The bill codifies 
this treatment for retired persons. It also extends the prohibition 
against reducing plan benefits where sorial security benefit levels are 
increased to cases where the individuals concerned are separated. from 
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service prior to retirement and have deferred nonforfeitable rights to 
plan benefits. This provision is efFective for increases in social security 
benefits which take place after the date of enactment or on the date 
of the first receipt. of plan benefits or the date of separation from 
service (whichever is applicable) if that date is later. 

These changes do not acct the ability of plans to use the integra- 
tion procedures to reduce the benefits that they pay to individuals who 
are currently covered when social security benefits are liberalized. 
Your committee, however, believes that such practices raise important 
issues. On the one hand, the objective of the Congress in increasing 
social security benefits might be considered to be frustrated to the 
extent that individuals with low and moderate incomes have their 
private retirement benefits reduced as a result of the integration pro- 
cedures. On the other hand, your committee is very much a~are that 
many present plans are fully or partly integrated and that elimination 
of the integration procedures could substantially increase the cost of 
financing private plans. Employees, as a whole, might be injured 
rather than aided if such cost increases resulted in slowing down the 
rate of. growth of private retirement plans. 

In view of the serious issues involved in the integration of private 
plans with the social security system, your committee believes that it 
is desirable to postpone action on this issue pending further study of 
this problem. More specifically, your committee plans to consider this 
overall problem again at the earliest opportunity, possibly in con- 
nection with future tax reform or social security legislation. However, 
your committee believes that no further integration of social security' 
and pension benefits should be allowed under any further regulations 
issued by the Secretary or his delegate at least until minie 80, 1975. 

Portabi7ity. — In view of the fact that ours is a highly mobile econ- 
omy, characterized by high employee turnover rates, various proposals 
have been made to establish a system for the portability of vested 
rights to benefits from one plan to another when an employee changes 
jobs. 

While the complete portabilitv of vested ri& hts to benefits from one, 
pension fund to another is hard to achieve because of the numerous 
basic differences in private pension plans, your committee's bill con- 
tains a number of provisions which will achieve much of the advan- 
tage of portability. Under present law, when an employee chausses 
jobs, it is already possible for funds representing his vested rights to benefits under his old emplover's plan to be transferred to the retirement plan of his new employer without payment of tax on an 
ontional basis — that is, if the employee and the administrators of the 
plans involved agree to the transfer. Your committee's bill adds an- 
other way in which individuals can transfer their retirement funds on a tax-free basis to a tax-exempt retirement account. It allows them to establish a new type of account called a "rollover account. " Under the new arrangement, individuals will have the right to roll over into individual retirement accounts, without payment of current tax, com- plete distributions of funds finance'ed by employers under qualified plans, H. R. 10 plans, as we]l as funds from individual retirement accounts. provided that the transfer into the new account is made ivithin 60 days of the withdrav als of the funds from the old plans. 
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I 30$ Provision also is made to supply adequate information to plan par- 
ticipants regarding their vested rights to retirement benefits so that 
they will not neglect to claim these benefits when they become eligible 
to receive them. In this connection, plan administrators are required 
to furnish each separated employee who has vested rights an individual 
statement showing the nature, amount and form of the deferred vested 
benefit to which he is entitled. 

Also, in order to insure that employees will be fully alerted to their 
retirement benefits, the Social Security Administration will keep 
records regarding the vested rights of separated employees under single 
employer plans. ~Annual information pertaining. to such vested rights 
will be forwarded by plan aclministrators to the Social Security Ad- 
ministration through the Internal Revenue Service. The Social 
Security Administration will then furnish this information regarding 
vested rights to individuals both on request a, nd at the same time that 
o%cial information is supplied to the employee or his beneficiary 
regarding social securi ty benefits. 

Because the furnishing of such information involves considerably 
more difhculties for multi-employer plans than for single-employer 
plans, the bill does not require multi-employer plans to supply individ- 
ual statements regarding vested rights to separated employees; nor 
does it require multi-employer plans to file information showing 
the vested rights of separated employees. However, the Secretary of 
the Treasury after consultation v ith the Secretary o'f Health, Educa- 
tion and welfare, may prescribe regulations requiring multi-employer 
plans to submit such information, to the extent it is found feasible. 

F'4n te~vnination insurance. — Although your committee regards the 
development of an adequate proc ram of plan termination insurance 
as essential to protect the rights of coverecl employees, the bill makes 
no provision for such plan termination insurance. This is because 
provision for plan tei mination insurance is macle in H. R. 2, reported 
by the Committee on Education and Labor. 

Ficf4ciai'y regnirernc'v~f8. — Yoiir committee's bill makes no change 
in the rules relating to fiduciaries of qualifiecl retirement plans. As with 
plan termination insurance, this is not because your & ommittee regards 
this matter as uiiimportant but rather because H. R. 2, reported by 
the House Committee on l~ducation and Labor, contains provisions 
providing for adc1itional rules regarding fiduciary requirements. 

Enforcement. — Your committee's bill relies heavily on the tax laws 
in order to secure compliance with the new requireinents that it im- 
poses on pension plans. Plans, for example, are requirecl to comply 
with the new coverage, vesting, and funding standards in order to 
qualifv for favored tax treatment under the Internal Revenue Code. . 
In addition, excise taxes are imposed for faihire to meet the fundin~ 
standards. As a result, these substantive pension provisions would be 
administered by the Internal Revenue Service. 

Your committee believes that primary reliance on the tax laws rep- 
resents the best means for enforcing the new improved standards im- 
posed by the bill. Historically, the substantive requirements regarding 
nondiscrimination, which are desigTied to insure that pension plan~ 
will benefit the rank and file of employees, have been enforced througli 
the tax laws and administerecl by tlie Internal Revenue Service. As 
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L3] ~ a result, the Internal Revenue Service is already required to examine, 
the coverage of the retirement plans and their contributions anil 
c;efits as well as funding and vesting practices in order to d. eter 

mine that the plans operate so as to conform to these nondiscrimination 
requirenients. Also, the Internal Revenue Service has administered the 
fiduciary standards embodied in the prohibited transactions provisions 
since 1954. 

Your committee believes that the Internal Revenue Service has gen- 
erally done an efiicient job in administering the pension provisions of 
the Internal Revenue Code. The very extensive experience that the 
Service has acquired in its many years of dealing with these related 
pension matters will undoubtedly be of great assistance to it in admin- 
istering the new requirements imposed by the committee bill. 

However, because the bill increases the administrative job of the 
Service in this respect, your committee believes that it is desirable to 
add to its administrativre capability for handling pension matters. For 
this reason, the committee bill provides for the establishment by the 
Internal Revenue Service 'of a separate ofFice headed by an Assistant 
Commissioner of Internal Revenue to deal primarily with pension 
plans and other organizations exempt under section 501(a) of the In- 
ternal Revenue Code. including relic~ious, charitable, and educational 
organizations. In order to fund this new once, the bill authorizes ap- 
propriations at the rate of $70 million per year for such administra, — 

tive activities. It is intended that the Internal Revenue Service obtain 
from all appropriate pension administration sources annual statistical 
data to indicate the operations of the private retirement system for the 
purpose of evaluations and public information. 

In addition to providing additional opportunities for redress in case 
of disagreement with the decisions of the Internal Revenue Service on 
pension matters, both employees and employers will be allowed to 
appeal determination letters issued by the Internal Revenue Service 
to the Tax Court after exhausting their remedies under the Internal 
Revenue Service administrative procedures. 

EgicaGz~~g tax treatment; r'n general. — Another objective of the 
committee bill is to provide more rational and equitable tax treatment 
under retirement plans. 

The committee believes that there is need on equity' grounds to grant 
individuals who are not covered by 'any kind of qualified pension plan 
some of the tax advantages associated with such plans by providing 
them with a, limited ta, x deduction for their retirement savings. 

In addition, there is no justification for the present, widely disparate 
treatment which places no specific limitation on the amount of de- 
ductible retirement plan contributions for corporate employees and at the same time limits the deductible contributions to pension plans on behalf of the self-employed to a maximum of 10 percent of earned income or $2, 500 a year. 

This unjustifiable difi'erence in treatment. has resulted in unduly ]urge tax advantages for certain corporate employees; it also discrimi- nates against the self-employed and has had the undesirable result o encouraging large numbers of self-employed people to incorporate merely to secure the larger tax advantages available with respect to corporate retirement plans. This includes large numIbers of profes- 
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L323»onal people who are now perlnitted by all 50 States and the District 
of Columbia to incorporate. 

In view of these considerations, the committee has providecl the 
following three changes which should be regarded. as one package 
in the sense that the adoption of all three changes are needed at the 
same time in order to improve the tax laws in reg~ard to pension plans. 

EgltaHzt'ng tax treaA22ev2tj il2dividual retirement p/att8. — Your coln- 
mittee's bill allows ind. ividuals who are not receiving the ach antages 
of current coverage under qualified retirement plans to take deduc- 
tions for annual contributions to a new type of individual retirement 
plan, up to 90 percent of earned income or $1, 500, whichever is less. 

These retirement plans will be available to all employees who are 
not active participants in a qualified retirement plan, in a govern- 
mental pension plan or in an annuity plait established by a tax-exempt 
or public educational institution. uncler section 403(b) of the In- 
ternal Revenue Code. " Self-employed individuals who are not covered 
by qualified retirement plans (H. H, 10 plans) are also eligible to 
establish individual retirement plans for themselves. 

The employer of any individual who establishes a personal retire- 
ment plan will be allowed to mal-e tax deductible contributions to 
that individual retirement account on behalf of the emplovee which 
will not be currently taxable to the employee so long as the sum of 
the employee's own deductible contribution and the employer's con- 
tribution do not exceed the allowable 20 percent of compensation— 
$1, 500 annual limit. Unions may also establish individual retirement 
accounts for their members. 

In order to encourage the widespread use of such individual retire- 
ment plans, your committee has provided that the contributions to 
such plans can be invested in a wide range of investments, includ- 
ing special government retirement bonds which would be issued for 
this purpose, annuity contracts sold by insurance companies, mutual 
funds, corporate securities, banks and credit unions. 

The earning on the amounts put aside in the individual retire- 
n:ent accounts are to remain free of tax until they are distributed. 
Distributions from the individual retirement savings plans are to be 
taxable when received 'by the employee, generally upon retirement or 
upon death or disability. However, since the individuals' incomes will 
generally be relativelv low when they receive such distributions, 
the latter will ordinarily 'be taxed at relatively low rates. Individuals 
will also enjoy tax savings from being able to defer payment of tax 
on the earnings of the retirement funds during the time thev are re- 
tained in the tax-free plans. 

Since the objective of the new provision is to encourage adequate 
provision for retirement needs, withdrawal of the retirement savings 
prior to age 59&/s will result in a penalty tax equal to 10 percent of 
the amount of the premature distribution. However, early withdrawals 
are permitted without penalty where the taxpayer becomes disabled. In 
addition, to prevent the individllal retirement savings plans from being 
used to postpone tax indefinitelv, the retirement savings must either 
be distributed by the time the individual reaches age 70~/s or distributecl 

»Such section 403(bl annuities confer most of the tax advantages associated rvtth 
qualified pension plans. 

275 



House Report 93-779 

$33$ over the lives or life expectancy of the individual and his spouse begin 
ning no later than age 70i/q. 

Your committee anticipates that by encouraging employers to make 
modest contributions initially for the retirement needs of their em- 
ployees, such individual retirement plans will lead eventually to the 
establishment of a significant number of new qualified retirement 
plans by employers. An employer who believes he cannot afFord the 
entire cost of a. retirement plan can start by contributing small amounts 
for employee individual retirement accounts, can increase his contribu- 
tions over the years (providing it does not exceed the 90 percent- 
%1, 500 annual limits per participant), and then can subsequently con- 
vert to an employer-financed qualified plan. The provisions allowing 
individuals to deduct contributions within the specified limits to indi- 
vidual retirement plans generally take efFect for taxable years be- 
ginning after December 31, 19'N. 

E'cInal~'eimg taa treatment; inn eaeieg dectuetums for' B'. A'. 10 
plane — Your committee's bill grants self-employed people tax treat- 
ment with respect to retirement plans (H. R. 10 plans) which is more 
nearly comparable to that now accorded to corporate employees 
under qualified retirement plans. This is achieved by increasing the 
maximum deductible contributions a self -employed individual is 
allowed to make on his own behalf to a qualified plan from the present 
level of 10 percent of earned income up to $2, 500 a year to 15 percent 
of earned income up to $7, 500 a year. For H. R. 10 plans which are 
of the defined benefit type, provision is made for applying comparable 
limitations on the benefits that may be paid to self-employed individ- 
uals under regulations to be prescribed by the Secretary of the Treas- 
urv or his delegate. 

In keeping with the major objective of securing more uniform tax 
treatment of self-employed people and corporate individuals under 
qualified retirement plans, contributions or benefits for self-employed 
people under qualified pla~ns are also made subject to the same overall limitations that are placed on contributions or benefits for regular 
employees under qualified plans. 

Your committee has also made provision to allow self-employed individuals, whose earned income fiuctuates sharply, declining to low levels in some years, to continue to set aside a specified minimum amoimt regularly for retirement under an H. R. 10 plan. This is acliieved by permitting a self-employed individual to deduct con- tributions to such plans amounting to $750 or 100 percent of their earned income, whichever is less, even though these amounts are in excess of the regular deduction limits. 

self-em lo d 
The new more liberal limitations on contributions t be, fit f o . ne s or 

holder 
p yed people under qualified plans are, also to ap l t h o apriy o s are- . i emplovees of subchapter S corporations (small bi m usiness cor- p 

' 
s) w o are generally subject to the same limitations as self- emploved people under qualified plans. This means, for exam le, that contributions of up to the lesser of 15 t f percen o earned income or $&. 500 a vear may be made under qualified defined contribution lans on behalf of such shareholder employees without tax for them. 

es wi ou giving rise to current 
In addition, provision is made to insure that sel f-em 1 d 

' 
uals who wish to utilize the full u i ize ie u maximum tax allowance for their 
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own contributions will also provide significant pension contributions 
for their regular employees who are covered by the pension plan. This 
is achieved bv allowing self-employed people to count no more than 
8100, 000 of their earned income in computing pension contributions 
or benefits for themselves. This prevents a self-employed individual 
with an extremely large income from achieving the $7, 500 maximum 
annual deduction for his own pension contribution through the use of 
a low contribution rate which would be detrimental to his employees 
since the pension contributions on their behalf are computed using the 
same contribution rate. For example, a self-employed individual who 
counts his first $100, 000 of earned income for this purpose, must 
contribute to the plan at least 7. 5 percent of the wages of his covered 
employees in order to be permitted a deductible contribution of $7, 500 
on his own behalf. 

Finally, your committee adopted provisions to improve the efFective- 
ness of H. R. 10 plans in achieving their retirement objectives and pre- 
venting abuses in the operation of such plans. Present law disqualifies 
the plan if willful contributions in excess of the allowable limits are 
made on behalf of owner-employees since such excess contributions 
unduly build up their tax-free accumulations in the plan. Experience 
has shown that this is not an adequate remedy since disqualification 
of the plan for excess contributions on behalf of owner-employees 
penalizes the regular employees who are not in anv way responsible 
for the excess contributions. For this reason, insteacl of disqualifying 
the plan, ~here excess contributions are made on behalf of . the self- 
employed, individuals, the bill adopts a new more efFective penalty, 
namely, a tax on the employer, amounting to 6 percent a year on the 
amount of the excess contribution. In addition, to discourage pre- 
mature withdrawal of the H. R. 10 funds by owner-employees prior 
to retirement am, withdrawals before such individuals attain the age 
of. 59i/2 (except in case of disability) are subject to an additional tax 
amounting to 10 percent of such premature contributions. 

The new more liberal limits in regard to contributions on behalf 
of self-employed people under H. R. 10 plans are efFective for taxable 
years beginning after December 81, 1978. However; the new limits 
on benefits under defined H. R. 10 benefit plans (which are designed 
to secure comparability with the limitations applying to H. R. 10 
plans of the defined contribution type) the 6-percent tax on excess 
contributions for self-employed individuals and the 10-percent tax 
on premature withdrawals by owner-employees are efFective for tax- 
able years beginning after December 81, 1975. 

Overall h'mitotione on contribut~'on8 and benefits for emp/oyeee en- 
d'er p/one. — In view of the vital role that the favor~hie tax treatment 
accorded unrler the Internal Revenue, Code plays in stimulating the 
growth and development of nondiscriminatory retirement plans, your 
committee believes that it-is essential to continue this treatment. In 
fact, as noted above, the bill adopted by your committee extends the 
favorable tax treatment more generally by increasing the allowable 
deductible contributions of self-. employed people under H. R. 10 plans 
and by providing for the establishment of limited retirement savings 
plans for individuals who are not covered by qualified retirement plans 

However, after careful consideration, your committee has concluded 



House Report 93-779 

$35$ that it is not in the public interest to make the substantial favored tax 
treatment associated with qualified retirement plans available without 

any specific limitation as to the size of thc contributions or the amount 

of benefits that can be provided under such plans'. The fact that present 

law does not provide such specific limitations has made it possible for 
extremely large contributions and benefits to be made under qualified 

plans for some highly paid individuals. While there is, of course, no 

objection to large retirement benefits in themselves, your committee be- 

lieves it is not appropriate to finance extremely large benefits in part at 
public expense through the use of the special tax treatment. Moreover, 
the fact that there are no specific limits on the size of the contributions 
or benefits that may be made under qualified plans on behalf of highly 
paid employees discriminates against the self-employed whose con- 

tributions or benefits under H. R. 10 plans are limited by law. Fo'r this 
reason, your committee has provided specific limitations on the amount 
of contributions and benefits that can be provided for any one individ- 
ual under a qualified plan. These limitations, which apply to both em- 

ployees and self-employed people under qualified plans, have been 
designed to avoid abuse of the favored tax treatment to finance ex- 
tremely large pensions. However, the limitations are generous enough 
to permit substantial retirement, benefits which are adequate judged 
f rem any. reasonable stand. ard. 

Under defined contribution plans (money-purchase pension plans 
and profit-sharing plans), the sum of the employer's contributions for 
the employee, a specified portion of the employee's own contributions, 
and any forfeitures allocated to the employee cannot exceed 25 percent 
of the employee's compensation or $25, 000, whichever is less. These 
limits would also apply to contributions made to qualified plans of 
i xempt, organizations under section 408(b) . 

Your committee decided to take employee contributions to qualifierl 
plans into account for purposes of this contribution limit because the 
employee gets a tax advantage from the fact that the earnings on his 
contributions remain free of tax so long as they are kept in the p]an, 
thus peimitting a tax-free buildup of funds. However, unlike employer 
contributions under qualified plans, employee contributions are made 
out of taxed income. For this reason, for purposes of counting emplovee 
contributions for purposes of the 25 percent and $25, 000 annual limits 
on contributions on behalf of any employee under a defined contribu- 
tion plan, there is to be excluded the greater nf (a) employee contri-. 
butions amounting to 6 percent of compensation or (b) one-half of 
the employee's contributions. 

For plans which provide defined benefits, your committee has 
phrased the limit in terms of the amount of annual benefits that may 
be paid to a participant. More specifically, the annual benefit paid 
under such plans cannot exceed 100 percent of the participant's average 
compensation for his highest 8 years of earnings (regardless of the 
age at which the benefits start) or $75, 000 beginning at age 55 or later, 
whichever is less. Where the annual benefit starts before age 55, the 
$75. 000 annual limit on benefits is adjusted downward actuarially. 
However, to avoid any possible adverse efFect on individuals with rela- 
tively modest retirement benefits, this benefit limitation is not to 
apply to retirement benefits which do not exceed $10, 000 for the plan 
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$36 year or for any prior plan year. This exception from the benefit limita- 
tion is available only where the employer has not at any time main- 
tained a defined contribution plan in which the participant was 
covered. 

While any specific dollar limit on the amount of benefits under 
qualified plans is necessarily a matter of judgment, your committee 
believes that the annual limitation of $75, 000 at age 55 or later achieves 
a reasonable balance in view of the considerations involved. Benefits 
starting at any age are allowed to amount to as much as 100 percent 
of average pay during the high 8 years of earnings after study dis- 
closed that any lower percentage limit would adversely afi'ect individ- 
uals with relatively moclest earnings who are covered under generous 
plans. Your committee believes that it would be unwise to discourage 
liberal benefits for such individuals. 

As noted above, the $75. 000 annual limit is applied to a benefit 
financed by the employer which is payable in the form of a straight 
life annuity beginning at age 55. Correspondingly, higher benefits may 
be paid to the extent that they are financed by employee contributions. 
No actuarial adjustment is required to be made in the maximum annual 
limit on benefits under clefined benefit plans where ancillary benefits 
which are not related to retirement are provided. For example, no 
downward actuarial adjustment in the limit is to be required for dis- 
ability benefits before normal retirement age. In addition, no down- 
ward adjustment is to be made for a normal joint and survivor feature. 

Moreover, to prevent abuse, the full maximum benefit may be paid 
only to individuals who have 10 years or more of service. Where an 
individual has servecl for less than 10 years, the maximum permissible 
benefit is reduced proportionately. 

The contribution ancl benefit limits are applied in a way which pre- 
vents any individual from securing higher limits for himself merely 
because he is covered by several retirement plans financed by the 
same employer. For purposes of applying these limits, all defined con- 
tribution plans established by an employer are combined and treated 
as one defined contribution plan, and all defined benefit plans estab- 
lished by an employer are combined and treated as one defiiied benefit 
plan. 

Also, if an indiviclual is covered by both a defined contribution plan 
and a defined benefit plan established bv his employer. then an overall 
limit is applied to coordinate the two limits discussed above. In this 
case. the sum of (1) the percentage utilization of the maximum limit 
uncler the defined benefit plan and (2) the percentage utilization of 
the maximum limit uncler the defined contribution plan caimot exceed 
140 percent. For example. if. under the defined benefit plan, the em- 
ployee is to receive a pension of $75, 000 a yc'ir (usin& up 100 percent of 
the define benefits limit). then the maximum additions to his defined 
contributions plan may not exceed 40 percent of what would otherwise 
be his define contributions limit. Put another way, this overall limit, 
if both types of plans are used equally. may be satisfied by using up 70 
percent of the liinits applicable to each type of plan. 

Because of the vital importance of maintaining the real value o f re- 
tirement benefits, the bill instructs the Secretary or his delegate, 
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through regulations, to make annual adjustments in the allowable 
limits to take account of increases in the cost of living. This includes 
adjustments in the $75, 000 arniual limit to benefits paid by de- 
fined benefit, plans, the @5, 000 limit to contributions under defined 
contribution plans and, in the case of a, participant who was separated 
from service with the firm, the amount of his average earnings in his 
highest compensated 8 consecutive yeai s of service. 

Your committee has provided adequate time for adjustment to the 
new limits on benefits and contributions under retii. 'ement plans. In 
general, these limits apply to contributions made or benefits accrued 
in years beginning after December 81, 1975. However, to ease the 
tiansition to the n~ew rules, an active participant in a defined benefit, 
plan on October 9, 1978, will be permitted to receive an annual benefit, 
based on his annii~al rate of compensation on that date and the plan 
provisions in ef7ect on. that date, which exceeds $75, 000 a year, pro- 
vided the benefit does not exceed 100 percent of his annual compensa- 
tion on October 2, 1978. Where this "grandfather" treatment is uti- 
lized, the cost-of-living adjustments in the limits, described above, 
are not a, vailable. 

Finally, because the objective of the limits on contributions and 
benefits is to keep the tax advantages associated with qualified plans 
within reasonable bounds and not to restrict the amount, of retirenient 
benefits that may be paid to individuals under other arrangements, 
the bill specifically indicates that nothing in the provisions relating 
to such liniits (or in the provisions of the bill which relate to minimun~ 
funding standards) is to be construed to require the disqualifiication 
of any plan solely because additional benefits are provided to the em- 
ployee under nonqualified portions of the plans. 

Lump-sum, dktrihntiona under q~l~fied plan8. — Prior to the Tax 
Reform Act of 1969, lump-sum distributions made by qualified pen- 
sion plans were generally taxed as long-term capital gains. ~Such 
capital gains treatment, however, had the disadvantage of allowing 
employees to receive substantial amounts of deferred compensation in 
the form of lump-sum pension distributions at more favorable tax 
rates than other compensation received currently. The 1969 Tax Re- 
form Act sought to ameliorate this problem by providing that any 
part of such lump-sum distributions which represented employei' con- 
tributions accrued in plan years beginning after 1969 was to be taxed 
as ordinary inconie rather than as capital gains. In addition, the 1969 
Act provided a special 7-year averaging procedure for the, portion of 
the lump-sum distribution taxed as ordinary income. 

However, while the 1969 provisions were inte|ided to provide more 
equita'ble treatment for such lump-sum pension distributions, they have not achieved their purpose. The Treasury has had great diiIiciilty in providing regulations to carry out this provision. Problems have arisen both in determining the amount of the ordinary income element of a distribution and in determining the precise amount of tax imposed on account of the "ordinary income" element. Moreover, in practice the new proposed regulations have proved to be very complex and it is frequently maintained that individuals receiving lump-sum distribu- tions have been unable to compute their taxes and that accountants and tax lawyers have been refusing to attempt the computations. 
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oo 
Your committee believes that this situation cannot be permitted to 

continue. For this reason, it has provided a new method of taxing 
such lump-sum pension distributions which is relatively simple and 
yet at the same time equitable. Under the new provision, that portion 
of the distribution representing pre-1974 value receives capital gains 
treatinent. The bal'ance of the lump-sum distribution is to be taxed 
as ordinary incoine under a separate tax schedule, (the tax schedule 
applicable to single people) general. 'y without reductions, exclusions, 
or consideration of the taxpayer's other income. However, to insure 
that the tax paid by lower income individuals on their lump-sum 
distributions vill generally not be more than under present law, a 
special minimum distributicn allowance is provided under the sepa- 
rate tax rate schedule. In addition, averaging relief is provided for 
the portion of the lump-sum distribution which is taxed as ordinary 
income under tile separate tax rate schedule by providing 10-year 
averaging for such income. This in efFect provides a tax payable at 
the time of the distribution, but no greater in amount than the tax- 
payer couM expect to pay were the inconie to be spread over his 
remaining life expectancy. 

The new treatment of lump-sum distributions from qualified retire- 
ment plans is to apply to distributions made after December 81, 1073, 
in taxable years beginning after that date. 

8ulary redvjctf'on. plena. — Under present law, employee contributions 
to qualified retirement plans are generally made out of taxed income 
without any tax allowance. However, in certain cases, employees have 
entered into arrangements with employers to accept salary reductions 
iii return for contributions on their behalf to qualified rctireinent 
plans. If eniployer contributions to such plans are not taxed currently 
to the coveied employees, this resillts in tax advantages for the cov- 
ered employees as compared with making their own contributions to 
the retirement plan, Until the latter part of 1972, the Internal Revenue 
Service under administrative rulings recognized such salary reduc- 
tion plans, providing that the amount of the reduction was not in excess 
of 6 percent' of compensation and the plan met certain antidiscrimina- 
tion requirenients. 

However, on December 6, 1072, the Internal Revenue Service issued 
proposed regulations (87 Fed. Reg. No. 285, p. 25Ã8) providing that 
amounts contributed. by an employer to a retirement plan in return 
for a reduction in the employee's basic or regular compensation or in 
lieu of an increase in such compensation are to 'be considered to have 
been contributed by the employee and consequently be taxable income 
to the employee. x' 

The proposed regulations dealing with salary reduction plans 
raise major issues of tax policy. The basic question is the extent, to 
which employees should be allowed to convert what would otherwise 
be a nondeductible employee contribution to a retirement plan to 
tax-deferred employer contributions on their behalf. This, in turn, 
involves issues regarding the equitable treatment under the tax laws 
of employee contributions and. employer contributions to qualified 
retirement plans. 

~4 This ruling did not aifect annuities provided emplovees of tax-exempt charitable, educa- 
tional and religious organizations and employees of public educational institutions under 
section 403 (b) of the Internal Revenue Code. 
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$393 In view of these basic issues, your committee has concluded that it 

would be desirable for the Internal Revenue Service to defer action 

ou. its regulations until the Congrem has had further opportunity to 

consider this matter. For this reason, the bill directs the Secretary of 

the Treasury to withdraw the proposed salary reduction regulations 

issue on ecem er d D mber 6 1972. Moreover no other salary reduction regu- 
1 1975 or in 

lations may be issued in proposed form before January» or in 

final form before March 16e 1976. The bill further specifies that until 

new salary reduction regulations have been issued in final foun, e 

law with regard to salary reduction plans is to be administered along 

the lines of the administration 'before January 1, 1972. Any salary 

reduction regulations which become final after March 15, 1975, for 
l&urposes of individual income tax, are not to take efiect before Janu- 

ary 1, 1975. 
Labor i, nio1is pro~66'ng pension be7lefts. — Your committee con- 

sidered a provision recognizing the right of tax-exempt labor unions 

to provide pension benefits to its members from funds derived from 
members' contributions and the earnings on the contributions, with- 

out affecting their tax-exempt status. However, the committee con- 

cluded that labor unions are permitted to provide benefits in this man- 

ner under present law and as a result it decided such a provision is 
unnecessary. The Internal Revenue Service has recognized this result 
in a published ruling which provides "that payment by a labor orga- 
nization of death, sick, accident or similar benefits to its individual 
members with funds contributed by its members, if' made under a plan 
which has as its object the betterment of the conditions of the members 
does not preclude'exemption of the organization under section 501(c) 
(5) of the code. "" 

III. REVENUE EFFECT 

There are several kinds of revenue efFects which can be expected to 
arise from the H. IC. 12481. These are summarized in table 4. 

First, three provisions designed to equalize the tax treatment of 
pensions have an impact on tax deductions. These are the provisions 
raising the maximum deductible amount that the self-employed can 
set aside annually for their retirement; making provision for employee 
retirement savings deductions for those not now covered under quali- 
fied retirement plans, government plans, or section 403(b) plans; and 
a provision which limits the maximum retirement benefit and. the maxi- 
murn deductible contribution on behalf of employees. 

Tax revenues are also afi'ected by the modification of the tax treat- 
ment of lump-sum distributions. 

Finally, a third category of revenue eRect from the bill arises not 
because of any change in tax deductions as such, but ~ather because 
increased amounts may be set aside by employees for vesting and fund- 
ing. The bill imposes additional requirements in the areas of vesting 
and funding which must be met if the present favorable treatment for 
pensions is to continue to be available. These new requirements may 
result in employers making larger contributions to retirement plans, 
resulting in larger income tax deductions. 

'5 Revenue Ruling 62 — 17, 1062 — 1, Cum. Bull. 87. 
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L40$ TAslE 4. — Estltnated annual revenue effect of 1I;14. 184S1 at 1978 levels of (neoine 
and eniployment 

3fillion, s 

. Provisions designed to equalize tax treatment under pension plans: 
Increase in maximum annual deductible contribution by the self-em- 

ployed under H. R. 10 plans to the greater of $750 (but not in excess 
of earned income) or 15 percent of earned income up to $7, 500' — $175 

Allowing an individual not covered by a qualified retirement plan, 
government plan, or section 408(b) plan to deduct annually up to 
the lesser of $1, 500 or 20 percent of compensation for contributions 
by him or on his behalf to a tax exempt retirement account, annu- 
ity, or bond plan established by him or to certain. trusts established 
by employers or associations of employees (long-run effect)' — 855 

Limiting the maximum annual benefit under defined benefit plans to 
the lesser of $75, 000 (where benefits begin at age 55 or later) or 
100 percent of average compensation for the three consecutive cal- 
endar years aggregating the highest compensation and limiting 
annual contributions under defined contribution plans to the lesser 
of $25, 000 or 25 percent of compensation, with a cost-of-living ad- 
justment to the dollar ceilings in the case of active participants and 
to the resultant amount under the 100 percent rule in the case of 
participants separated from service' +10 

Total, provisions designed to equalize tax treatment under pen- 
sion plans — 520 

II. Revised tax treatment of lump-sum distributions from retirement 
plans (long-run eiTect) ' +60 

III. Revenue effect of minimum vesting provision. ' 
Case 1: Assuining that t1ie additional employer contributions to pen- 

sion plans resulting from the minimum vesting requirement consti- 
tuite a substitute for cash wages — 130 

Case 2: Assuming that the additional employer contributions to pen- 
sion plans resulting from the minimum vesting requirement consti- 
tute an addition to cash wages — 265 

Case 3: Assuming that benefit levels of pension plans are adjusted 
downward to absorb the additional employer contributions to pen- 
sion plans resulting from the minimum vesting requirement 0 

NoTs. — There will be some revenue loss from funding but data are uot available to 
determine the extent of this loss. i Maximum deductible amounts effective for taxable years beginning after Dec. 81, 1973; 
other provisions effective for taxable years begiuuiug after Dec. 81, 1975. ' Maximum deductible amounts effective for taxable years beginning after Dec. $1, 19'l8; 
other provisions effective on Jau. 1, 1974. 

'Apart from the exception for certain active participants iu corporate defined benefit 
plans on Oct. 2, 1973, effective for contributions made or benefits accrued in years 
beginning after Dec. 81, 1975. 

4 Effective for distributions or payments made iu taxable yeaars beginning after Dec. 31, 
1973. 

s Effective for plan years begiurdug after the date of enactment for plans adopted after 
Jau. 1, 1974. Effective for plan years beginning after Dec. 81, 1975, for plans in existence 
on Jan. 1, 1974, except (1) for plans under collective bargaining agreements, effective 
for plan years beginning after the agreement termiuatieu date (but uot before Dec, 31, 
1975) of the last agreement relating to the plan or Dec. 81. 1980, whichever is earlier; 
(2) for labor organization plans, effective for plan years begiuuiug after the date of the 
seceud ceuveutiou of the organization (but not earlier than Dec. 81, 1975) held after the 
date of enactment or Dec. 81, 1980, whichever is earlier; and (8) where the plan admin- 
istrator elects, effective for plan years beginning &ter the date of enactment but before 
the latest date available to each of the above categories of existing plans, respectively. 

Prost'siong degt'oned to eqnu6ze tuz treutment of retirement p/uns. — 
Et is estimated that the provision increasing the maximum annual de- 
ductible pension contribution by self-employed persons on their own 
behalf to the greater of $750 (but not in excess of earned income) or 
15 percent of earned income (up to $7, 500) will result in an annual 
revemle loss of $175 million. 
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The provisioll allowing an individual not covered by a qualified 
retirement plan, government plan, or section 408(b) plan to deduct 
annually the lesser oi $1, 500 or 20 percent of compensation for con- 

tributions by him or on his behalf to a tax exempt retirement account, 
annuity, or bond plan established by him (or to certain trusts estab- 

lished by employers or associations of employers) is estimated to in- 

volve a revenue loss amounting to $225 million for 1974 and rising to 
$855 million for 1977 (at 1978 income levels) . 

On the other hand, a revenue increase of $10 million a year at 1978 
income levels is estimated to result from limiting the maximum annual 

bciiefit under defined benefit plans to the lesser of $75, 000 (where 
benefits begin at age 55 or later) or 100 percent of average compensa- 
tion for the three consecutive calendar years aggregating the highest 
compensation and limitiiig annila] conti ibutions undei defined conti i- 
bution plans to the lcssei of $25. 000 or 2, . 'i percen& of compensation, 
witli a cost-of-living adjustment to the dollai ceilings in the case oi 
active participants and to the resultant amount under the 100 percent 
i ule in the case of participants separated from service. 

Altogether, when fully eiFective, these three provisions involve an 
estimated annual net revenue loss of $520 million. 

Tax treaAnent of lump-8um dhoti"ibufionz. — The revised tax treat- 
ment of lump-sum distributions from retirement plans (which pro- 
vides for taxing that part of lump-sum distributions which is attribut- 
able to 1974 and later years as ordinary income subject to 10-year aver- 
aging) is expected to result in the long run in annual revenue gains 
ainoiinting to $60 million a year based on 197;5 levels of income. 

t~e~;enue effect of minimum i. eating and funding proiiision8. — The 
new minimum vesting standards, which generally become efFective for 
plan years beginning after 1975, will also involve an indirect loss of 
revenue, ranging from zero to an estimated $265 million a year (at 197~ 
income levels) . 

The minimum vesting requirement involves little or no revenue loss 
to the extent that the benefit levels of plans arc adjusted to absorb the 
increased employer costs resulting from the requirement. This is be- 
cause, in that event, the requirement would have no efFect on the 
deductions taken for contributions to plans or on the taxable incpme 
of covered employees. If the additional amounts required to be con- 
tributed to pension plans as a result of the vesting standards are a 
substitute for cash wages, rather than a net addition to cash ~ages, the 
annual revenue loss is estimated at $180 million. This could occur, for 
example, if the additional employer payments into the pension plan 
are taken into consideration in setting future wage increases. In this 
event, the revenue loss results from the fact that the covered employees 
are permitted to postpone payment of tax on the employer contribu- 
tions involved, instead of being required to pay tax currently, as 
ivould be the case had they received an equivalent amount of wages. 
Home part of this postponed $130 million of taxes presumably will be 

plan. 
recovered in the future in tax payments on the benefits 'd t b l ne spai ou y tie 

The upper range of the estimate, $265 million, represents the reve- 
nue loss if it is assumed that the additional empl 

' 
iona emp oyer payments into the pension plans required by the new vest' g t d d in/ s an ar s constitute an 
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-ddition to the cash wages that will be paid in any event. In this case 
employers will have larger total wage bills (for the sum of cash wages 
and wage supplements) and hence will take larger tax deductions, 
giving rise to a $265 million revenue loss. 

It appears that realistically there is likely to be a corn'bination of 
the three efFects suggested. above. 

Xo revenue estimate is given for the increased funding requirements 
under the bill. Data are not available which would make a reliable 
estimate of this type possible. However, it is believed that the mini- 
mum funding requirements will have a relatively modest revenue efiect. 

IV. GENERAL EXPLANATION 

A. PARTICIPATION AND COVERAGE 

(Secs. 1011, 1015, 1017, 1&1, and 10~28 of the bill and Secs. 401, 410, 
and 414 of. the Code). 

PI AN PAPTICIPATION — AGE AND SERVICE RKQUIItEWTENTS 

Present laf() 
The Internal Revenue Code does not generally require a qualified 

employer pension, profit-sharing, stock bonus, annuity, or bond pur- 
chase plan to adopt any specific age or service conditions for partici- 
pation in the plan. ' 

Existing administrative practice allows plans to exclude employees 
who (1) have not yet attained a designated age or (2) have not yet 
been employed for a designated number of years, so long as the efFect 
is not discriminatory in favor of employees who are oflicers, share- 
holders, supervisors, or highly compensated employees. Also, under 
administrative practice, . a plan may exclude employees who are within 
a, certain number of years of normal retirement age (for example, 5 
years or less) when they would otherwise become eligible, if the efFect 
is not discriminatory. 

On the other hand, in the case of a plan benefiting owner-employees, ' 
the plan must provide that no employee with 3 or more years of service 
may be excluded (sec. 401 (d) (3) ) . 

Ho~ever, all plans may exclude part-time employees whose custom- 
ary employment does not exceed 90 hours a week, and seasonal employ- 
ees whose customary employment does not exceed five months in any 
calendar year. 
General reasons for eLznge 

The committee believes that, in general, it is desirable to have as 
many employees as possible covered by private pension plans and to 
begin such coverage as early as possible& since aI. employee's ultimate 
pension benefits usually depend to a considerable extent on the num- 

r As described below (2. Plans Where a Collectfve Bargafning Unit is Involved; Other 
Anti-d„'scrimfnatfon Provisions), a qualified plan must meet certain coverage standards. 
Several or the . alternative standards require certain percentages of employees, or or 
eligible employees, to be covered by the plan, but fn such cases the employer is permitted 
to excluqe employees who fail to meet the plan's service requirements, not exceeding five 
years of service. 

2 An owner-employee is a sole proprietor or a partner with a greater than 10-percent 
interest in capital or profits (sec. 401(c) (3) ). 
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C432 ber of his years of participation in the plan. This is particularly im- 
portant for employees who, because of the nature of their employment, , 
shift from employer to employer over their working careers. In addi- 
tion, early participation tends to spread the cost of providing employ- 
ees with adequate pensions more evenly over the various firms for 
which the employee has worked over his entire working career, instead 
of concentrating the cost on his last few employers. 

Of course, the general desirability of early participation must be bal- 
anced against the cost involved for the employer. Also from an ad- 
ministrative standpoint, it, is not desirable to require coverage of 
transient employees, since benefits earned by short-term employees, in 
any case, are quite small. On the other hand, the committee believes 
that overly restrictive age and service eligibility requirements can 
arbitrarily frustrate the efFective functioning of the private pension 
system. In view of these considerations, the committee has concluded 
that it is appropriate to specifically limit age and service eligibility 
l equirements which an employer may incorporate in a qualified pen- 
sion plan. 
L&xp4nution of pro~ision8 

In generul. — In view of the considerations outlined above, the com- 
mittee bill provides that a plan which is qualified under the Code is not 
to require, as a condition of participation, more than one year of serv- 
ice, or an age greater than 25 (whichever occurs later). ' The commit- 
tee believes that this rule will significantly increase coverage under 
private pension plans, without imposing an undue cost on employers. 
From an administrative point of view, however, the rule will allow 
the exclusion of employees who, because of youth or inexperience with 
the job in question, have not made a career decision in favor of a 
particular employer or a particular industry. Also, to encourage plans 
which provide 100 percent immediate vesting, the committee bill pro- 
vides that such plans may require 8 years of service (and on age of 25) 
as a condition of participation. The committee believes that these rules 
take full account of the reasonable administrative and cost needs of 
plans to exclude employees in high turnover or high cost of benefiit 
categories, and there is no authority in the tax law, apart from the 
specific provisions of the bill (including the maximum age provision 
discussed below), to allow qualified plans to exclude employees on 
account of age or service. 

Y'cur of service defined. — For purposes of the vesting and partici- pation rules, the committee bill provides fiexibility by indicating that the Secretary is to define a "year of service" by regulations in a man- ner which provides for its determination on a reasonable and consist- ent basis. For example, the regulations could specify that a plan could provide that each employee who had met the age and service require- nients was to begin his participation on the anniversary date of his own employment, or that all eligible employees would be admitted on the anniversary date of the plan or that eacl l ld b covered under the plan on the first quarterly anniversary date of the plan following the anniversary date of his employment. 
s This rule applies vrhether or not the plan is a tr tt ou h u chase or annuities iro an i a lan ith investments managed by a tr stee 
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I 44 However, to ensure that no abuse situation arises, the bill provides 
certain guidelines as to what constitutes a "reasonable" definition of 
a year of service. For example, under the bill, the plan's definition 
of a year of service would have to be such that no employee with more 
than 17 months of continuous ' service could be excluded from the plan 
on account of service; moreover, the average employee (assuming 
hypothetically that employees were hired at the same rate each day 
throughout the year) could not have a wait of more than 12 months 
for participation. Of course this definition does not apply for purposes 
of benefit accrual, and a plan may use any reasonable definition of 
"year of service" for this purpose that is consistently applied, so long 
as the plan meets the antidiscrimination requirements of the law. 

There are some industries whose normal work schedules are sub- 
stantially difFerent than those of more typical businesses. To deal 
with this problem, the committee bill provides that the regulations de- 
fining "year of service" are to take this factor into account, For ex- 
ample, the regulations might provide that in appropriate cases 100 
hours of employment constitute a imonth, or 1, 000 hours of employ- 
ment constitute a year. 

Participation of temporary and 8eagmlal employee8. — Zn the case 
of the seasonal employee, whose custolnary employment is at least 5 
months, his normal season will be treated as a year. For example, if 
there is a 5-month fishing season in a certain area, and a fisherman is 
employed throughout the season by a company having a qualified 
pension plan, then, on the anniversary date of his employment, the 
fisherman is to be treated under the plan as though he had at least 
twelve months of continuous service for purposes of determining his 
right to participate in the plan. 

Break in sex~ice. — The bill also provides a series of rules as to the 
efFect of an employee terminating his service with an employer but 
then subsequently returning. These determinations are used in decid- 
ing whether the vesting schedule is to start over after the participant's 
break in service or to continue as of its status when the break in serv- 
ice first occurred. The rules governing the treatment of breaks in serv- 
ice set forth below in general are designed to place the employee, when 
he returns to service, at the same point in the vesting schedule that he 
was before the break in service, insofar as this is practicable without 
creating serious administrative problems. The bill provides for four 
interrelating rules. 

First, where a break in service has occurred, a plan can provide 
that where an elnployee subsequently returns to service, the earlier 
service is not added to the more recent service until the employee has 
been back at least a year. This rule makes it unnecessary to search 
out the extent of prior service in the case of employees who return but 
stay for only a short period. of time. 

A second rule provides that where an employee has been in service 
at any time in the past for a sufficiently long period of time. to obtain 
a vested right to 50 percent or more of the accrued benefits from 
employer contributions, upon return to employment his prior service, 

4 The term "continuous" is also to be dedned in regulations to take account of the 
problem of seasonal employees, as well as factors such as sick leave, holidays and vacation 
periods, etc. 
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Q45Q before the break in service, is to be taken into account in applying the 
participation and vestiiig rules to his current situation. (The prior 
service would satisfy the plaii's service requirements for participa- 
tion. ) The first rule set forth above, however, provides an exception 
to this rule. 

Third, in the case of an employee who has completed 4 consecutive 
years of servic'e before the break in service occurs, except as provided 
in the first rule above and the fourth rule below, service before the 
bieak is to be taken into account upon the employee's returii to em- 

ployment. 
Fourth, in the case of an employee who has a break in service for a 

period of six years or more, service performed by the employee before 
the break in service need iiot be taken into account under the plan 
except in the case of employees coming under the second rule set forth 
above — that is, only wliere an employee has a vested right to 50 per- 
cent or more of employer contributions. Thus, where longer breaks in 
service occur, it will not be necessary to take into account prior service 
except in those cases where the employee had previously built up vested 
rights to the level of 50 percent or more. 

Joist regulations on a year of 8erviee. — The regulations as to the 
meaning of a year of service, including those relating to breaks in 
service, are to be efFective for plan years beginning after December 81, 
19'T5, only if approved by the Secretary of Labor. Where the bill's pro- 
visions apply before that date (as in the case of new plans and plans 
which elect earlier dates), then regulations may be prescribed without 
the necessity of approval by the Secretary of I. abor. However, those 
regulations are not to apply beyond the December 81, 19V5, plan year 
cuto6' date. 

Other ndes. — The committee intends that Treasury regulations 
specify the extent to which service with a predecessor of 'the employer 
is to be counted for purposes of the eligibility requirements. In the 
case of a multiemployer plan, service with any employer who was a 
member of the plan is to be counted towards an individual's participa- 
tion requirement (sec. 1015 of the bill) . 

For purposes of these rules (and elsewhere in the bill), a "multi- 
employer plan" is a plan maintained pursuant, to a collective bargain- 
ing agreement, to which more than one employer is required to con- 
tribute, and to which no one employer mal-es as much as 50 percent of the contributions. (After a, plan has once qualified as a multiem- 
ployer plan, however, up to 75 percent of the contributions may be 
made by a single employer without afFecting the multiemployer status of the plan. ) In addition, the Secretary of his delegate is authorized to prescribe regulations establishing certain other requirements in the case of a multiemployer plan, dealing, for example, with the extent to which the plan should be liable to make benefit payments to par- ticipants, regardless of whether the participant's employer continues to make contributions under the plan. 

3laaimum age rerluiremcuf. — In order not to discourage the hiring of older employees, the bill would permi't a defined benefit pension plan to exclude employees who are within 5 years of normal retire- ment age at the time they would otherwise become eligible to par- ticipate if the exclusion does not result in a situation which is in- 
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I 46$ consistent with the coverage requirements of the tax law. Also, the 
plan may provide that the employee is not eligible to begin draiving 
retirement benefits until 10 years after he began to participate in the 
plan of participation (sec. 1021 of the bill). If a maximum age provi- 
sion were to be prohibited, in the case of a defined benefit plan the cost 
considerations of providing a defined benefit to an older employee 
might discourage the hiring of the elderly. In the case of a defined 
contribution plan (such as profit-sharing plan or a money purchase 
pension plan), however, these cost considerations do not generally 
apply, and the committee therefore did not see why a maximum age 
limitation of this type should be permitted. 

B'. E. 10 plans. — The provisions of present law with respect to cover- 
age under an owner-employee (H. R. 10) plan are not changed by the 
committee's bill. Present law already requires relatively early partici- 
pation (after 8 years of service) and 100-percent immediate vesting in 
the case of owner-employee plans. The committee concluded that the 
retention of these provisions of present law was needed to protect the 
rights of employees in such cases. H. R. 10 plans will use the saine rules 
as to a year of service, seasonal or part-time service, and breaks in 
service as will apply under the committee bill to corporate plans. 

Gm, er~ment and chere@ p4ms. — These provisions (as favell as the 
corresponding provisions of the bill relating to vesting and funding) 
do not apply in the case of government plans, including the Federal 
civil service plan, and plans sponsored by State and local governments 
(including the District of Columbia), and any plan to which the Rail- 
road Retirement Act applies. These plans may continue to remain 
qualified by continuing to meet the current law requirements (as in 
efi'ect on the day before enactment). Also, new government plans may 
be qualified if they meet the requirements of present law. However, 
the Committee on Ways and Means and the Committee on Education 
and Labor are to study the extent to which it vrould be desirable to 
bring government plans under Federal participation, vesting, funding, 
and fiduciary standards, as well as matters a8ecting mobility of gov- 
ernment employees and those employed under Federal procurement, 
construction, or research contracts or grants. The committees are to 
report to the House of Representatives no later than December 81. 1976. 

I ikewise, church plans (and plans of associations or convention of 
churches) will be exempt from the requirements of the bill unless the 
church files an election, in a form and manner to be prescribed in reg- 
ulations, electing to come. under the participation, vesting, and fund- 
ing provisions of the bill (and the other rules ivhich relate to these 
provisions), rather than to comply with the requirements of present 
law. Once an election is filecl, however, it will be irrevocable. Gener- 
ally, a "church plan" includes any plan maintained by a church oi 
association or convention of churches, other than a, plan primarily fol. 
benefit of employees in an unrelated trade or business of the church, 
or a multiemployer plan which includes employers which are not 
churches. However, for purposes of this definition of "cliurch plan", 
if the plan was in existence on January 1, 1074, and at that time 
covered emplovees of another organization exempt fiom tax (under 
sec. 501) which was an agency of the church, then employees of the 
agency are to be considered as employees of the church. 
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i477 PLANS WHERE A COLLECTIVE BARGAI N ING UNIT IS INVOLVED 

OTHER ANTIDISCRIMINATION PROVISIONS 

Pre8ent law 
Under present law (sec. 401(a) (3) ), a qualified retirement plan 

must cover either (1) a specified. percentage of all employees (gen- 
erally, 70 percent of all employees, or 80 percent of those eligible to 
benefit under the plan if at least 70 percent of all employees are 
eligible) ' or (9) such employees as qualify under a classification which 
is found by the Internal Revenue Service not to discriminate in favor 
of' employees who are ofFicers, shareholders, supervisors, or highly com- 
pensated employees. (A plan is not per de discriminatory for purposes 
of these rules merely because it is limited to salaried or clerical 
employees. ) 

Also, under present law, either the contributions or the benefits pro- 
vided under a qualified plan must not discriminate in favor of employ- 
ees who are OScers, shareholders, supervisors, or highly compensated 
employees. 

General reagons for eAange 
Where employees covered under a collective bargaining unit prefer 

current compensation or some other form of benefits to coverage under 
a pension plan, employers sometimes are unable to establish a plan. for 
other employees because the percentage requirement cannot be satis- 
fied if the bargaining unit employees are not covered. It is then neces- 
sal;y for the plan to qualify as one which has coverage requirements 
that do not, discriminate. The Service's approach (see Rev. Rul. 70 — 200, 
1970 — 1 CB 101), which has generally been upheld. by the courts, has 
been to look at the compensation of the group which is covered unde&. 
the plan, and to allow the plan to qualify if the compensation of most 
of the participants is substantially the same as that of the excluded 
employees, the plan covers employees in all compensation ranges, and 
employees in the middle and lower ranges are covered in more than 
noininal numbers. Where most of the lower-paid nonsupervisory per- 
sonnel are members of a collective bargaining unit which elects not to 
be covered by a pension plan, the remainder of the emplovees may in- 
clude relatively large percentages of supervisors or highly compen- 
sated employees. As a result, under present law it. may be impossible— 
because of the antidiscrimination requirements — to establish a quali- 
fied plan for the remaining emplovees. 

Your committee believes that this situation can result in a hardship, 
where nonunion employees of an employer are forced to forego the 
benefits of a pension plan merely because those employees who are cov- 
ered under a collective bargaining agreement choose nonpension bene- 
fits, or nonpension benefits plus pension benefits at a lower level thaii 
those provided nonunion employees. At the same time, the committee is 
conceined that any change in the law should not result in a situation 
where an emplover might be able to exclude theoe employees from the 
pension plan without compensation for this in the form of other types 

s Tn snnlvine these numerical tests under nresent law. ther& ere exclu&ed e~p]o -ees n bn have been employed not more than a minimum period prescribed by the nlan (up to years), part-time emplovees (customarv emplovment for not more than 20 hours in anv one weekL snd seasonal employees (those whose customary employment is for not more than 5 months in any calendar year). 
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I 483 of benefits. To deal with this situation, the committee bill provides that 
collective bargaining employees may be excluded for purposes of ap- 
plying the coverage test, where the agreement does not provide that 
the union employees are to be included in the plan and there is evidence 
that retirement benefits have been the subject of good faith bargaining 
between the union employees and the employer. 
EXPlunutt'On Of P7 Om8t'oft8 

Co/lec6ve bargu7'ning unt't. — The committee bill eases the application 
of the provisions of existing law by providing that employees covered 
under a collective bargaining agreement can be excluded for purposes 
of the coverage requirement if the employees are excluded from the 
plan and there is evidence that the retirement benefits have been the 
subject of good faith bargaining between the union employees and the 
'employer. 

If pension plan coverage had been discussed witih the representa- 
tives of the union employees and no pension coverage was provided, 
either because the union employees were covered under a union plan 
(which might or might not off'er comparable ~benefits to t'hose provided 
under the employer plan), or because the employee representatives 
opted for higher salaries, or other benefits, in lieu of pension plan 
coverage, or for some other valid reason, then it would be permissible 
to exclude those union employees from the calculations. In effect, the 
collective bargaining agreement employees could then be excluded 
from the plan. Since this provision is intended to relax the coverage 
requireinents of present law, in circumstances where the union em- 
ployees elect not to participate in the plan, it follows, of course, that 
any plan which meets the coverage rules of present law, even though 
it excludes ceIMin union employees, would not be adversely aff'ected as 
to its tax-qualifiied status by this provision. 

The committee anticipates that in any case where collective bargain- 
ing unit employees were excluded from a plan under this provision, 
the Internal Revenue Service will receive information as to the justifi- 
cation for the exclusion before ruling that the plan is qualified. There 
is no requirement that the collective ~bargaining agreement specifi- 
cally state that the employees have elected to ~be out of the plan or to 
take a lower level of benefits. However, there must ~be evidence tfhat 
the retirement benefits have been the subject of good faith bargaining 
between the union employees and the employer. ' 

The cominittee bill also provides that a plan is not to be considered 
discriminatory because it covers air pilots represented in accordance 
with the Railway Labor Act while not coverin o other employees work- 
ing for the same employer if it covers a sufficient number or a non- 
discriminatory cross-section of such pilots. 

2VonmdkEent ult'en empt'oyee8. — The bill provides for the exclusion, 
for purposes of applying the coverage requirements and the antidis- 
crimination requirements, of those employees who are nonresident 

' Once this issue had been negotiated, the union and the emnlover would not be required 
under this provision to renegotiate the issue at each bargaining session. However, the 
committee has been informed that it would constitute an unfair labor practice, within the 
meaning of the Federal labor laws, for an emplover to refuse to negotiate in good faith 
with a labor union concerning retirement benito. An example of good faith bargainin'g 
would include agreements or memoranda of understanding between railwav companies and 
their emplovee representatives designed to effect changes in the Railroad Retirement Act 
of 1937 or Chapter 22 of the Internal Revenue Code, or both. 
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C49 aliens with no United States income fro&n the employment in question. 
It was believed that the United States tax laws should not impede 
appropriate pension plan benefits for United States citizens or persons 
with I nited States earned income, merely because comparable benefits 
were not afi'orded to nonresident aliens with no United States income 
from the employment in question. Also, the mere processing of such 
cases would take an inordinate amount of time because of the complex- 
ity of applying rules to integrate the appropriate foreign equivalent 
ot Social Security with tQe benefits or contributions provided by the 
employers under such plans. 

APliated employers. — The committee bill also provides that in ap- 
plying the coverage test, a. s well as the antidiscrimination rules, the 
vestin~g requirements, and the limitations on and benefits, employees of 
all corporations who are members of a "controlled group of corpora- 
tions" (within the n&eaning of sec. 1508(a) ) are to be treated as if they 
were employees of the same corporation. Thus, if two or more cor- 
porations were members of a parent-subsidiary, brother-sister, or cona- 
bined controlled group, all of the employees of all of these corporations 
would have to be taken into account in applying these tests, A compar- 
able rule is provided in the case of partnerships and proprietorships 
which are under common control (as determined under regulations), 
and all employees of such organizations are to be treated for purposes 
of these rules as though they were employecl by a single person. . The 
committee, by this provision, intends to make it clear that the coverage and antidiscrhnination provisions cannot be avoided by operating 
through separate corporations instead of separate branches of one cor- 
poration. For example, if manager ial functions were performerl 
through one corporation employing highly compensated personnel, 
which has a generous pension plan, and assembly-line functions were 
performed through one or more other corporations employing lower- 
paid employees, which have less generous plans or no plans at a11. this 
~ould generally constitute an impermissible discrimination. Ily this 
provision the committee is clarifying this matter for the future. It in- 
tends that prior law on this point be determined as if this provision 
had not been enacted. 

At the same time, however, the committee provision is not intended to mean that all pension plans of a control]cd group of corporations or partner ships must be exactly alike, or that a controlled group coulrl not have pension plans for some corporations but not others. Thus, where the corporation in question contains a fair cross-section of hioh- and low-paid employees (compared to the employees of the controllecl group as a whole). and where the plan coverage is nondiscriminatory with respect. to the emplovees of the corporation in question, it is antici- pated that the Internal Revenue Service wo&rid find that the plan nret the, antidiscrimination tests, even though other corporations in the controlled «roup had a less favorable r tirement plan, or no plan at al]. On the other hand, if, looking at the controlled gr oup as a whole, it were found that, a disproportionate number of highly compensater1 employees were covered under the plan of the corporation in question, or that the average compensation of covered employees was substan- tia ly higher in that plan than the avera«e compensation of noncov- ered employees, it would be anticipated that the plan. would not be 
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found to be qualified, because the corporation does not contain a fair 
ct oss section of the controlled group employees. 

8upervizory employee8. — Under the committee bill, the category of 
"supervisors" is to be dropped from the list of personnel which a plan 
may not discriminatorily favor. The committee has been informed by 
the Treasurv Department that all persons who are supervisors within. 
the intent o7 present law also are oScers, shareholders, or highly com- 
pensated employees, and that as a result this deletion will result in no 
substantive change in the antidiscrimination provisions of present law. 

Coverage of terr&@or&j&y and 8e~or&at, e~np/oyee8. — In applying the 
coverage rules, the bill makes several changes from present law. In 
applying the 70 percent and 80 percen't coverage tests, employees who 
fail to meet the ininimum age and service requirements prescribed by 
the plan may be excluded (assuming these employees are actually ex- 
cluded from the plan) . These requirements may not be more than the 
top limit of one-year-service and 2o-year-age requirements (or 3-year- 
service, immediate-full-vesting, and 95-year-age alternative) de- 
scribed above with respect to participation. Of course, the plan may 
pi ovide lesser age and service requirements. 

Present law permits exclusion, in applying the coverage calcula- 
tions, of employees whose customary employment is for not more than . '& months in any calendar year; the bill retains the 5-month period but 
permits computations to be made on the basis of any 12-month period 
(not merely the calendar year) depending upon the period specified in 
the plan itself. Part time employees (as defined in regulations) may 
also be excluded f rom the plan. 

Work prod'u&t &. Or&trp«tiova — In some industries. contributions may 
be made unrler a plan based on the work product of an individual 
who is not a, participant (for example, contributions based on tonnage 
of. minerals mined or processed) . Obviously. such an individual may be 
excluded under the plan, notwithstandin& the fact that contributions 
are made based on his work, if the individual fails to meet the mini- 
mum age or service requirements, or other lawful conditions that 
the plan imposes for participation. On the other hand, a person could 
be a participant in a plan even though neither he nor his employer mal-e 
contributions on his behalf. 

F fact&. 've d«tee 
These provisions apply generally to plan years beginning after the 

date of enactment of the bill. However, to allow time for amendment 
for plans in existence on January 1, 1974. the provisions are to take 
cfi'ect in these cases for plan years beginning after Der ember, "-&1. 

1%5, unless the plan administrator makes an irrevocable election 
to have the provisions applv sooner (under remslations prescribed bv 
the Secretary or his delegate), in which case the provisions will tal-e 
eR'ect at the beginning of the first plan vear which occurs after the 
e] ection. 

Where the plan i~ subject tn the provisions of a collective bargain- 
ing agreement in efYcct on January 1, 1974. the effective date is fur- 
ther postponed until the expiration of the collective bargaining agree- 
ment (or the, expiration of the last relevant agreement in the case of a 
multiemplover plan or a single plan subject to more than one collective 
bargaining agreement). but without regard to anv extension madp after 
the date of enactment, For this purpose, a collective bargaining agree- 
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t ~& inent will not be consiclered as terminated if it can be (or is) reopened 

with respect to relatively narrow issues only. For example, a collective 

b o. aining agreement would not be considered as being terminated for 
this pui~se if it can be reopened with respect to the benefit payab e o I to 

a, I sirviving spouse, if it can be reopened because of a change in 
the payments with respect to voluntary coverage under Part B of e 

&Iedicare benefits under the Social Security Act, or if it can be re- 

opened. to increase benefits with respect to a quite limited group of 

employees. 
A question has arisen as to how the eRective date rules are, to be 

applied to a plan which includes employees subject to one or more 

collective bargaining agreements and also employees not under any 

such agreement. The intent is that the presence of an insignificant 

number of union membeis as participants in a plan is not to be suffi- 

cient to delay the eff'ective dates for an additional; ) years. On the 
other hand, the presence of a small number of nonunion participants 
should not force the untimely renegotiation of labor-management 
contracts. As a result, your committee intends that a plan is to be 

regarded as maintained pursuant tc a collective bargaining agree- 
ment if (1) either the contribution levels or the benefit levels under 
the plan are to be determined under the agreement and (2) at least 
25 percent of the participants are members of the unit of employees 
covered by the agreement. In addition, wheiv. an employer has one 
plan for collective bargaining unit employees and another plan for 
other employees, but those plans are essentially the same with regard 
to bcnefits and contributions, then the two will be considered as one 
foi purposes of applying the rule described above as to when a plan 
with both union and nonunion paiticipants is to be entitled to delayed 
effective date provisions. 

In the case of a plan maintained by a tax-exempt (under sec. 501 
(c) (5) ) labor organization for its own employees, the eff'ective date is 
postponed to the first plan year following the date on which the second 
convention of the organization is held after the date of enactment. But, 
in any event, , all plans (including those subject, to existing collective 
baigaining agreements) are to be subject, to these provisions in plan 
years beginning after December 81, 1980. 

An existing plan which would be entitled to a delayed efFective date 
for the new participation, vesting, funding, etc. provisions is to be 
permitted to elect to have all those provisions apply sooner. Any such 
election must be made under Treasury regulations, must not be piece- 
meal (i. e. , it is not permitted to be made for, say, vesting, without also 
applying to participation, funding, etc. ), and is irrevocable. 
Revenue egect 

The revenue e8ect of these provisions is expected. to be minimal. 

B. VESTING 

(Secs. 1012, 1014, 1015, 1017, 1021, 1028, and 1024 of the bill and 
secs. 401, 411, 414, and 6690 of the Cocle. ) 
Present laic 

Plans which qualify under the Internal Revenue Code are now 
required to provide vested (i. e. , nonforfeitable) rights to participating 
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employees when they attain the normal or stated retirement age. 
Employees must also be granted vested rights if the plan terminates 
or the employer discontinues his contri'butions. 

However, qualified corporate plans are generally not required to 
provide vested rights to participating employees before normal 
retirement age unless this is considered to be necessary — in view of 
the likely pattern of employee turnover — to prevent discrimination 
against the rank and file employees in favor of ofFicers, shareholders, 
supervisors, or hiohly paid employees. In other words, preretirement 
vesting is required only where its absence would cause discrimination 
in favor of ofFicers, etc. , who could be expected to remain with the firm 
long enough to retire and qualify for benefits, while the rank and file 
employees would continually be separated from the firm and lose their 
benefits. 

Under an owner-employee plan, ' the rights of all employees must 
vest in full as soon as they become participants (sec. 401(d) (9) (A) ). 
General reagong for change 

Unless an employee's rights to his accrued pension benefits are non- 
forfeitable, he has no assurance that he will ultimately receive a pen- 
sion. Thus, pension rights which have slowly been stockpiled over many 
years may suddenly 'be lost if the employee leaves or loses his job prior 
to retirement. Quite apart from the resulting hardship, your commit- 
tee believes that such losses of pension rights are inequitable, since 
the pension contributions previously made on behalf of the employee 
may have been made in lieu of additional compensation or some other 
benefits which he would have received. 

Today, slightly over two-thirds of the private pension plans pro- 
vide some vested rights to pension benefits before retirement. However, 
as a general rule, employees do not acquire vested rights until they 
have been employed for a fairly long period with a firm or are rela- 
tively mature. Since there is no general applicable legal requirement 
for preretirement vesting, some plans do not o8er this type of vest- 
ing at all, and among those plans which do, there is no uniformity 
in the vesting rules as provided. At present, only one out of every 
three employees participating in employer-financed plans has a 50- 
percent or greater vested right to his accrued pension benefits. Even 
for older employees, a substantial portion do not have vested rights. 
I& or example, 58 percent, of covered employees between the ages of 
50 and 60, and 54 percent of covered employees 60 years of age and 
'over, still do not have vested rights to even 50 percent of their ac- 
crued pension benefits. ' As a result, even employees with substantial 
periods of service may lose pension benefits on separation from em- 
ployment. Extreme cases have been noted in which employees have 
lost pension rights at advanced ages as a result of being discharged 
shortly befor'e they would be eligible to retire. In addition, your com- 
inittee believes that more rapid vesting is desirable because it will 
improve the mobility of labor, and in this manner promote a more 
healthy economy. 

r An owner-employee is a sole proprietor or a partner with a greater than 10-percent 
interest in capital or prodts (sec. 401(c) (3) ). 

2 u. s. Treasury Department — Fact Sheet, Pension Reform Program, as reprinted in 
Material Relating to Administration Proposal Entitled the "Retirement Benest Tax Act, " 
Committee on Ways and Means, 93d Cong. , 1st sess. , p. 37, Table B. 
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For reasons indicated above, your committee concluded that it. is 
necessary and desirable to pr. ovide a minimum standard of vesting 
for all qualified pension plans. Clearly, however; it would be counter- 
productive to increase employer costs by more rapid vesting to such an 
extent as to significantly curtail the creation of new retirement plans 
{or to significantly curtail the increase of' benefits in existing plans). 
The, committee bill deals with this problem by requiring that all quali- 
fied plans must meet one of three minimum standards for vesting. 

Ezp4netion of prot. iviond 

General ru/e. — The committee bill provides that a qualified plan 
would have to meet one of three vesting standards with regard to 
benefits derived from employer contributions: 

1. a graded vesting standard, under which the employee 
must be at least 25 percent vested in his accrued benefit after 
5 years of covered service, with a gradual increase in this 
percentage in subsequent years, so that the employee must 
be 100 pel cent vested after 15 years of service; 

2. full vesting after 10 years of covered service; or 
3. a "iule of 45". under which an employee with 5 or more 

years of covered service must bc at least 50 percent, vested in 
his accrued. benefit'when the sum of his age and years of 
covered service total 45. with 10 percent additional vesting 
for each year thereafter. 

Whichever of these alternatives is adopted, each employee would 
have to be fully and immediately vested in his accrued benefit derived f tom his own contributioi. s. ' 

It should be made clear that the standards provided in the commit- 
tee bill are only minimum standards, The bill's provisions are not 
intended to prohibit plans with more rapid vesting than that required 
under the standards in the bill. 

Your committee believes that the new vesting rules should provide 
fiexibility, so as to allow plans to choose from several reasonable 
standards a vesting schedule best suited to the needs of the particular 

usiness, and so as~not to disrupt existing plans which already have 
provided reasonable vesting under one of several formulas. In addi- 
tion, a, transition rule and delayed efFective dates are provided, so that plans may be amended in an orderly manner to come into com- 
pliance with the new minimum standards. Compliance with any of these standards, together with continued vitality of the antidiscrimi- 
nation standards of the Internal Revenue Code, should. afFord sub- stantial protection to employees against possible loss of thei 
ricrht . 

o eir pension ng s. 
Graded ~e8ting. — One of the alternatives under the committee bill provides that a qualified plan (whether trusteed or insured) would be required to give each participant vested. rights to at least 25 percent of his accrued benefit from employer contributions after 5 years of 

10 er 
service, plus 5 percentage points a year for each of th t 5 d e nex years an 
must b 

percentage points a year thereafter. This would m th t th e 100 percent vesting after 15 years of covered service. 
can a ere 

s Thus, in general, the rules descrihed hereafter r employer contributions. crea ter relate only to henedts derived from 
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4~47 This approach has the advantage of providing some vesting at a 
relatively early point in the employee's career. Thus, if the employee 
changes jobs after 5 years of service, he would be protected in his rights 
to at least some part of his accrued benefit. This rule (and, to a lesser 
txtent, the. 10-vear 100-percent vesting rule and the rule of 45 vesting 
rule) proceeds on the assumption tliat some part of the obligation to 
provide reasonable i etircment benefit should be shifted from the em- 
ployee's last employei and should be shared by those who employed 
him earlier in his worl-ing career. 

Also, because vesting occurs gradually, this alternative tends to 
bring down the cost of the vestino requirement to manageable levels by 
minimizing the cost of establishing a new plan or improving benefits 
under an existing plan. By avoiding the "notch" efi'ect of an employee 
becoming entitled to too much of his vested rights in any one year, it 
avoids giving the employer an incentive to dismiss an employee rather 
than to absorb the sharp increase in pension plan costs that would. re- 
sult from a sudden increase in the vesting percentage after a number of 
years of service. 

Ten-year 100-perceiit eegft'nq. — Another alternative under the com- 
mittee bill provides that a qualified plan could meet the vesting re- 
quirements by giving each participant vested rights to 100 percent of 
his accrued benefit derived from employer contributions after 10 years 
of service. 

This approach avoids the recordkeeping and other administrative 
costs involved in accounting for partially vested rights. In the case 
of the employee who serves for 10 years, this alternative provides 
greater vesting protection than the graded vesting rule (discussed 
above) or, in general, the rule of 45 (discussed ibelow). 

The "nile of Q". — The third alternative under the bill, known as 
the rule of 45, would require that a plan provide each employee witli 
vested rights to at least 50 percent of his accrued benefit when the suni 
of his age and veai s of covei ed sei vice equals 4;~ (subject to a minimuni 
service requirement of 5 yeais), with at least 10 percent additional 
vesting for each year of service thereafter. 

The age-weighted approach has the advantage that it provides morc 
protection to the older worker, who is closer to retirement, and who 
may not «et another chance to earn a pension if he leaves his employ- 
nient prior to retirement. ' For this reason, your committee believes 
that the rule of 45 should be available as an alternative for those plans 
which would prefer to take an age-weighted approach. 

Truest'(ion rule. — Your committee has concluded it is important that 
all qualified plans ultimately meet one of the three minimum standards 
in the bill. However, to impose the full force of these standards on 
existing plans without some transition period would, in some cases, 
subject, these plans to substantial additional costs to pay for the re- 
quired vesting, possibly causing a reduction of benefits in some plans, 
or even plan termination. To ease the cost, factor in the case of plans a1- 
ready in existence which have not previously been subject to vesting 
requirements such as those set forth in the committee bill, the bill 

~ Under the present tax law, all rights must he fully vested when the emplovee attains 
the normal or stated retirement age, but an older employee who terminates his service 
prior to reaching retirement age generally does not have to he vested under present law 
(except to prevent discrimination). 
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L55$ provides a transitional rule under which plans actually in eRect on 

December 81, 1973, would have a reduced vesting requirement for the 

first 5 years to which the new rules apply. 
During the first year to which the bill's vesting standards apply, the 

plan would have to provid'e at least 50 percent of the regular require- 

ment under the applicable vesting schedule — this 50-percent level 

would have to then be increased by 10 percentage points a year, so 

that the new rules would fully apply in the sixth year after the eRec- 

tive date. For example, under the graded vesting appro'lich, during 
the first year in which the rules were applicable. an employee with 5 

years of covered service would be at least 12. 5 percent vested in his 
total accrued benefit (50 percent of the 25-pel cent. requirement which 
is generally to apply after 5 years of service); this would inclease to 
18 percent the next year as the next step in the transition pcl iod was 
reached and also as the employee moved along, the graded vesting 
schedule (60 percent of 30 percent), 24. 5 percent the next. year (70 
percent of 35 percent), 82 percent the next year (80 percent of 40 per- 
cent), 40. 5 percent the. next year (90 percent of 45 percent), 50 per- 
cent the next year (100 percent of 50 percent), ancl by an;lddition;ll 
10 percentage points each year thereafter under the fully effective 
graded vesting schedule alternative of the bill, By use of this gradual 
approach, your committee believes that it will be possible to implement 
the new rules with a minimum of disruption to existing plans. 

Prepartinpgtion, sef t, ide. — Once an employee becomes eligible to 
participate in a pension plan, generally all his years of service with 
an employer, including preparticipation service, are to be, taken into 
account for purposes of determining his p! ace on the vesting schedule. 

However, the p!an may ignore service during a. period for which 
the employee decided not to make contributions to a plan requiring 
employee contributions, Also, service need not be tal-en into account 
for periods for which the plan employer did not maintain the plan 
(e. g. , periods before the plan was established or af'ter the employer 
discontinued contributions but the plan was kept in existence for the 
purpose of paying already-earned benefits when due) . 

The committee bill also provides that for purposes of the vesting 
schedule, service before age 25 may be ignored whether or not the 
employee was a participant in the plan. This will have the eRect of 
not discouraging plans from providing immediate participation and 
accrual of benefits for all employees. For example, in a plan provi»ling 
for immediate participation, at aoe 80 an employee who had started 
oil the job at 18 would have to be at least 25-percent vested in 12 years of accrued benefits under these rules (instead of onlv 5 years of accrued 
benefits, which would be the case if the plan did»ot perinit participa- 
tion until the employee was 25) . 

Service for an employer is to be taken into account for pul poses of placement on the vesting schedule, even though the service was in a diRerent division of th» corporation, or with a &lifFerent col poration member of the affiliated group. However, the bIll does not. iequire that, such service be taken into account for purpo f . b r purposes o acct uing bene- 
& A plan which went into effect after this date would not b tional rule even if the plan a"rcement included a ret th la i effect "as of" December 31 1973 
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fits while the employee works for a division which does not have a 
plan. This may be illustrated by the following example. 

Assume that an employee begins work at age 25 for division A. of 
a corporation, which does not have a pension plan, and, at age 40 he 
transfers to division 8, which does have a plan. Under all of the vest- 
ing standards, the employee would immediately become fully vested 
in the benefits which accrue under the plan, because of his 15 years of 
prior service with the employer. ' 

Berteftg aeenied in the piquet. 
— Generally, the vesting requirements 

of the bill are to apply to all accrued benefits, including those which 
accrued before the effective date of the provision. Years of. service 
prior to the efFective date also are to be counted for purposes of deter- 
mining the extent to which the employee is entitled to vesting. For 
example, in the case of a plan electing the graded vesting alternative, 
if an employee joined a company at age 80 (at which time a plan was 
in efFect), became a participant in the plan at age 85, and was age 40 
on the efFective date of the vesting provisions, he would have to become 
at least 50-percent vested at that time based on 10 years of service 
(although this percentage would be reduced under the tl'ansition rule 
for plans in e8ect on December 1, 1978). However, he might not have 
more than 5 years of accrued benefits since the minimum benefit 
accrual is based on. participation. ' 

This would occur because of his 5 years of participation under the 
plan plus his 5 years of preparticipation service. Without this pre-e8ec- 
tive date rule, it was apparent to your committee that employees who 
are now older employees would receive the advantages of required vest- 
ing only for the accrued benefits they would be able to build up gradu- 
ally in the future and would receive no protection for benefits accrued 
prior to the efiective date of these provisions, which would usually 
be the bulk of the benefits earned during their lifetimes. 

Your committee considered various methods of providing that pre- 
efYective date service be taken into account in 'the case of. older em- 
ployees only, but concluded that most such methods provided some 
type of undesirable "notch" efFect and in most cases would result in 
little cost saving to the employer relative to the rule adopted in the 
bill. 

Ho~ever, it does not appear to be desirable to pro&ide for retroac- 
tive vesting for employees who have already terminated their service 
with the employer, since this would create a substantial unexpected 
cost for the plan (thereby possibly jeopardizing the size of benefits 
for employees still covered under the plan) and might involve serious 
record'keeping problems. Thus, the committee bill specifically provides 
that the plan is not required to take into account service performed 
prior to January 1, 1969, until the employee has served at least 5 years 
with his employer after December 81, 1968. 

8 Conversely, an employee who worked for 5 years in division B, and then shifted to 
division A, would continue to increase his percentage of vesting in the benefits which he 
had accrued under the division B plan, even though division A did not have a plan. Of 
course he would accrue no benefits in the division B plan on account of his division A 
service (unless the plan provides otherwise). 

'The employee need have only 5 years of accrued benefits, because the vestin pro- 
visions are to applv to pre-effective date service only to the extent of the employee's 
accrued benefits. The new participation standards are not to apply before the eifective 
date of those standards: if these facts were to occur in the future, the employee would 
be at least 50-percent rested in at least 9 years of accrued benefits. 
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C5C 3fultiernp/oyer plww. — In the case of a multiemployer plan gov- 

t rnecl by a collective bargaining agreement, the vesting requirements 

of the committee bill generally are to be applied as if all employers 

who are parties to ithe plan constituted a single employer. For exam- 

ple, years of service with employers A. and B under the plan will be 

counted together in determining vesting, even though the employee 

now works for employer C (sec. 1014 of the bill) . 
8ervice that ia acaaanaE, . intermittent, etc. — For purposes of the 

minimum vesting rules, the question of whether an employee has per- 

formed a "year of service" will be determined in accordance with the 

same regulations which define this term in connection with the partici- 

pation requirements, 'described above. Of cour:e, a seasonal or part- 
time employee who performs a year of service for purposes of deter- 

minirig his place on the vesting schedule, may nonetheless accrue bene- 

fits, at a slower rate than his full-time, year-round counterpart. How- 

ever, the relationship between the rate of accrual for a full-time em- 

ployee, and a part-time or seasonal employee would have to be reason- 
able and applied on a consistent basis under the plan in order to meet 
the antidiscrimination requirements. Service with a predecessor of the 
employer would also be counted, for purposes of the vesting rules, to 
the extent provided. in regulations. Your committee anticipates that 
the regulations in this area will prevent a situation where an employee 
might lose his rights to vesting as a result of a business reorganization. 

The basic rules have been set forth in terms of "years of service". 
However, the committee recognizes that there are a substantial num- 
ber nt industries in which the common concepts of years, months, 
week. -. , or hours of service do not app]y. For example, it may be ap- 
propriate in some industries to provide that a participant must work 
Bt least 1, 000 hours in order to have completed a "year of service" 
for purposes of the participation rules and for purposes of . deter- 
niinin~ where he is to be placed on the vesting schedule. Kinder the 
bill, the regulations are to take into account such variations of cus- 
toma-y working periods. 

It must be noted that it is not necessary that, the "year of service" 
concept used for participation or vesting purpo'ses be the same as 
t}ie "year of service" concept used for purposes of accru;il of benefits. 
I&'or example (as indicated above), in a particular inctustry it may 
be appropriate to advance a person one year on the vesting schedule 
if he has completed 1, 000 hours of work during the plan year. How- 
ever, that same plan may provide that a full year's worth of benefits 
will accrue only if the employee completes 1, 600 hours of service dur- 
ing the plan year. In such a case, completion of 1, 900 hours would 
provide an accrual of . 75 of a year's benefits, 1, 000 hours would pro- 
vicle accrual of . 625 of a yeai's benefits, 800 hours would provide 
accrual of . 5 of a year's benefits. 

Permitted, forfeiture8 of ve8ted rigkt8. — A. qualified retireme, it plan 
under the committee 'bill may provide that an employee's vested rights 
in accrued benefits derived from employer contributions (but not from 
his own contributions) may be forfeited in the event of the employee's 
death (although this exception is not to apply if the employee had retired and a "joint and survivor" annuity was to be provided). 
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Also, a plan is permitted to suspend payment of benefits while tlic 
participant is working for the employer (for example, where an early 
retiree returns to work to increase his subsequent pension benefits). 
In the case of a mnltiemployer plan, the benefits may be suspended 
if the employee has resumed employment in the same industry even 
though not with the same employer. These rules are not to prevent 
siispension of part of an early retirement supplement (such as a so- 
called social security supplement) on account of reemployment, even 
with another employer or in another industry. 

In addition, the bill provides for circumstaiices under which a ret- 
roactive plan amendment, if approved for this pnrpose by the Secre- 
tary of Labor, may be permitted to divest accrued benefits that had 
already become nonforfeitable. In order to be approved by the, Seci e- 
tary of Labor, such a, retroactive amendment which divests what weie 
ot'herwise nonforfeitable benefits, must have been initiated by the 
Secretary of Labor or proposed by the plan administrator and the 
Si;cretary of Labor must be satisfied that the administrator has given 
adequate notice to all plan participants and other interested persons. 
The Secretary of Labor must then give those interested persons an 
opportunity to be heard and must notify the Secretary of the Treasnn 
of any such hearing. Further, the Secretary of I, abor may approve 
such a divesting retroactive amendment only if he finds thai (1) the 
aniendment afi'ects the plan only to such an extent as is necessary or 
appropriate to carry out the purposes of this pension bill and to pro- 
vide adequate protection to the participants and beneficiaries. (2) 
but for the amendment, there would be a substantial risk to the volun- 
tary continuation of the plan or a substantial curtailment of pension 
benefi levels or the levels of employee compensation, and (8) failure 
to'make the amendment would be adverse to the interests of plan par- 
ticipants in the aggregate. Your committee concluded that, when such 
coiiditions occurred and those procedural safegnards were followed, it 
was appropriate to permit these divestitures. 

It is perinissible for the employee's vested accrued benefits to be 
"cashed out" under sp cified circnmstances. On termination of a plan, 
if the value of the nonforfeitable benefit is less than $1. 750, the» the 
benefit may be cashed out by a lump-snm distribution whether oi not 
the employee agrees to receive the distribution (but only if the p]an 
permits such a distribution without regard to the employee's prefei- 
ences) . If the employee agrees to the cashing ont of his nonforfeitable 
benefit then. whether or not tlie amount is less than $1. 7;i0, the benefit 
may be cashed out if the distribution was made on termination of th. . 
employee's participation i n the plan or under snch other circunistances 
as may be provided by Treasury regulations. Snch a nontermination 
cashing out of accrued benefit, might be permitted. for example. o:i th. , 
occasion of a revision of the formnla for computation of accrnecl bene- 
fits under the plan. It. must be notecl that the rule described above per- 
mits the cashing out of vested accrued benefits but the service to which 
those benefits relate nevertheless must continue to be taken into ac- 
count, in accordance with the rules described above (service that is 
seasonal, intermittent, etc. ) for purposes of determining ivhethcr the 
employee has met the service requirement for participation and for 
p', irposes of determining thc emplovee's place on the vestin«scliedule 

301 



House Report 93-779 

L$9$ with regard to benefits that accrue in the future. Also in cases where 

the em loyee's accrued benefit is not cashed out when the employee 

leaves the empioyer's service. ii the employee is later reemployea, his 

percentage of vesting in the benefit which accrued before the service 

break may be increased on account of service which occurs after the 

break. 
With the limited exceptions noted above, no rights, once they are 

required to be vested, may be lost by the employee under any circum- 

stances (although, as under present law, the plan may pay the em- 

ployee the actuarial value of his vested rights upon separation from 

service). For example, a vested benefit is not to be forfeited because 

the emplovee later went to work for a competitor, or in some other way 

was consicIered "disloyal" to the employer. ' Also, rights to benefits are 

not to be forfeited merely because the employer (or plan administra- 

tor) cannot find the employee. 
Accnfed benefitg. — lJnder the committee bill, the vested employee 

is protected in his rights to all, or a certain percentage, of his "accrued 
benefit. " It is necessary to provide a statutory definition of an "accrued 
benefit" because, unless this is a defined amount, vesting of an "accrued 
benefit" in whatever form is specified by the plan has little, if any, 
meaning. In the case of any retirement plan other than a defined 
benefit pension plan, under the bill the employee's "accrued benefit" 
is the balance in his plan account. ' This would include, for example, 
a, money purchase pension plan, a profit-sharing plan and a stock- 
bonus plan. 

In the case of a defined benefit plan the bill provides that the ac- 
crued benefit, is to be determined under the plan, subject to certain 
requirements. The term "accrued benefit" refers to pension or retire- 
ment benefits and is not intended to apply to certain ancillary benefits, 
such as medical insurance or life insurance, which are sometimes pro- 
vided for employees in conjunction with a pension plan, and are 
sometimes provided separately. To require the vesting of these ancil- 
lary benefits would seriously complicate the administration and in- 
crease the cost of plans whose primary function is to provide retire- 
ment income. Also, where the employee moves from one employer to 
another, the ancillary benefits (which are usually on a contingency 
basis) would often be provided by the new employer, whereas the new 
employer normally would not, provide pension benefits based on serv- 
ice with the old employer. Also, the accrued benefit to which the vest- 
ing rules apply is not to include such items as the value of the right 
to receive benefits commencing at an age before normal retirement 
am, so-called social security supplements which are commonly paid 
in the case of early retirement but then cease when the retiree attains 
the age at which he becomes entitled to receive current social security 
benefits, and any value in a plan's joint and survivor annuity pro- 
visions to the extent that exceeds the value of what the participant 
would be entitled to receive under a single life annuity. 

in 
'Sotue plans also provide that an employer maV have lien i ht, , 1 tercet in a pension plan. These clauses tvould also be prohibited under th 

r g s aga nst em loyee 

im en 
bul, x pt h re the plan require that th I, b e emp ovee e given prior notice of anv 
claim. 
mpending lien and there is a judicial hearing on the probable lidit f th va y o e employer'a 

p yee is required under the committee bill in the case 
e Separate accounting for each em lo i 
con r u ions o a e ned contribution plan and for voluntary entployee contributions 
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I 60$ Generally, an individual's "accrued benefit" under a defined benefit 
plan is to be expressed in the forni of an annual benefit commencing at 
noririal retirement age. Formal retirement age is the age specified in 
the plan, which niay~ not be later than age 65 (or, if later, the 10th 
anniversiry of the time the participant commenced participation in 
the plan). 

To encourage older employees to remain on the job, many plans pro- 
vide for a faster rate of benefit accrual in the employee's later years; 
thus, an employee might accrue a, benefit equal to 1. 5 percent of com- 
pensation for each year of service until age 55, and 2 percent per year 
thereafter. This technique is known as "bacl- loading". 

The committee believes that it is desirable to allow plans to continue 
to ofFer a reasonable amount of back loading as an incentive to its older 
employees. At the same time, it is obviously necessary to put some 
limits on this device; otherv ise a plan which wishes to evade the vest- 
ing requirements could provide for de minimis accruals until an em- 
ployee's last years of employment, at which point very large accruals 
would be provided. The committee bill takes account of both these fac- 
tors by providing that the plan may not provide bacl- loaded accrua1s 
which are more than one and one-third times the rate of accruals 
for prior years. 

This 183&/s percent standard may be used only by such plans as con- 
'tinue to accrue benefits during participation indefinitely. Conse- 
quently, "front loading" must be kept within the same 138&/& percent 
liinits, except that a plan is permitted to provide a greater degree of 
front loading during the employee's first 10 years of service. 

For purposes of making the loading calculation, it will be assumed 
that compensation, social security benefits, cost of living adjustments, 
investment performance (where relevant), and all other relevant fac- 
tors used to compute plan benefits will remain constant. 

In the case of plans which provide for early retirement, for example, 
"80 and out" plans, or plans which allow retirement at age 55 after 
20 yea. rs of service, the employee who meets the conditions for early 
retirement may receive a much greater benefit in terms of value than 
the employee who fails to meet the early retirement conditions. For 
example. if there were a plan which had a normal retirement age of 
65, and an early retirement age of 55, with 80 years of service, and an 
annual benefit accrual of one percent of compensation, subject to a 
80 percent of compensation ceiling, an employee who began work at: 
25, and retired at 55, would receive a benefit of 30 percent of compen- 
sation eacli year thereafter; but, if the employee left his job at age 
54, he would receive a benefit of 29 percent a year which was not 
payable iintil age 65. 

The committee believes it is desirable not to discourage early re- 
tirement pl'ins. To place employees who leave before retirement under 
such plans on exactly the same footing with early retirees would, in 
some cases, impose such an additional cost burden on the plan that it 
might be necessary to eliminate the early retirement feature. At the 
same tinie, it is unfair to employees who must leave their jobs before 
retirenient to put too large a premium on being able to hold on for 
the last few years. 

Thus, the committee bill provides an alternative accrued benefit 
standard that may be met in lieu of the 188&/s percent rule discussed 
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above. Under this standard, each participant must accrue, for each 
year of participation (as indicated above, the year of participation 
used in accruing benefits need not, be computed in the same manner as 
is used for determining "year of service" for purposes of participa- 
tion and for deten»ining one's status on the vesting schedule), not 
less than 3 percent of the benefit to ivhich he would be entitled if he 

participated in the plan for 33 and one-third years and served until 

age 65 (or any earlier normal retirement ape under the plan). Under 
this approach, too, benefits which cease by age 65 (or the earlier nor- 
mal retirement) in general need not be taken into account. As in the 
case of the 183i/& percent standard, the level of social security benefits 
and other relevant factors are to be treated as remaining coristant. 
AVhere compensation is relevant in determining the maximum benefit, 
the inaximum benefit is to be computed as though the employee con- 
tinued to earn compensation at the same rate that is relevant, under 
tlie plan. In other words, if the plan provides benefits based on high 
3-year average compensation, then that average compensation based 
o:i the facts as they exist at the time the accrual is to be made, is to be 
assumed to continue until age 65 (or eailier normal retirement age). 
EIowever, in no event, is compensation to be taken into account for a, 

period of more than 10 consecutive years. 
In order to make clear that rate of accrual rules are not. to be manip- 

ulated in order to achieve discrimination in favor of employees who 
are oScers, shareholders, or highly compensated, the bill speciiies (in 
the rules for coordination of the vesting standards with the antidis- 
crimination standards, below) that the Internal Revenue Service is to 
take account of rates of accruals as well as vesting schedules in deter- 
rriining whether there is prohibited discrimination; 

Changes in. ee8ti~g schedule. — Under the bill, if a plan is amended 
in a manner v, hich changes its vesting schedule, each person who is a 
participant in the plan on the date tlie aniendment is adopted (or is 
a participant in the plan on the amendment's eHective date) is to con- 
tinue to vest his accruecl benefits at no less than the rate at which those 
benefits had been scheduled to be vested under the preamendment vest- 
ing schedule. This is to apply both to accrued benefits from preamend- 
ment service and to subsequent accrued benefits, and is to apply 
whether or not, the participant had any vested benefits at the time of 
tlie amendment. The application of this rule may be illustrated by the 
following example: Suppose that A. is a participant in a, plan which 
i'ollows the minimum requirements of the graded vesting schedule and 
that A has completed 4 years of service on the amendment date. The 
aniendment provides that the plan is to vest under the minimum re- 
quirements of the 10-year 100-percent vesting schedule. Under this 
rule, at the end of A's next (fiifth) year of service, he is to be 25 percent 
vested in his accruerl benefits, as he would have been had the amencled 
vesting schedule not been adopted. This vestin~ percenta«e is to be r increased by o percentage points for each of the next 5 years. as unrler 
the minimum requirements of the graded vesting scheclule. However, 
at. the end of the tenth year of service, A's vesting percentage becomes 
100 percent. because that is the higher rate provided under the new 
vesting schedule. The same vesting percentages woulcl apply in each of the years if the amendment harl been to chancre the vestin~ sched- 
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u1» iii the opposite nlanner (i. e. , from 10-year 100-percent vesting to 
~o I at]pt] VeSting) . . -'1]Zoeriti otter Z1et u cert enl Z&Zoyet an(Z em pZoyee cori t'ai buti orle. — In 
pl'uis wh»re there aiP botli emplover and employee contributions, it 
wi]] be necessary to allocate the accrued benefit, between the portion 
dclived from the employer contributions, and the portion derived 
fi om the employee conti ibutions. This allocation may have to be made 
because the employee is always fully vested with respect to amounts 
attributable to his own contributions but not necessarily with respect 
to those of the emp]oyer. Also, infoimation of this type wou]d be 
needed if an eniployee, upon leaving employnlent, desires to withclralv 
his oxvn contribilflol'is. 

Iii the c:lse of any plan other than a defined benefit pension plan, the 
a»clued benefit delived from the employee's contributions under the 
bill is the amount in his own separate account. If employee and em- 
ployer conti ibutions were not accounted for separately, the employee- 
contiibutecl portion of the total accrued benefit would be treated as 
the fiaction of the total which is the ratio of employee contributions 
to total conti ibutions (after ta1-in«account of withdrawa]s). 

In the case of a defined bencfit pension p]an which provides an annual 
bell»fit in the foim of a sing]P life annuity commencing at noi mal IP- 
tirenlent;i&re (without ancill;lry benefits), the acct ued benefit. derived 
from maildatory employee contributions (which could never be in ex- 
cess of his total accrued benefit under the plan) wou]d be treated as 
the total amount of the employee's "accuniu]ilfed contributions" multi- 
plied by a conversion facto&. " In general, the convei sion factor, which 
i»itil]ly is fo be fixed at 10 pei cent, for a noi mal ietirement age of C&5. 

is to bP used to convert the amount of the accumulated coiitributinns 
to a sino]P life annuitv commencing at normal retiiemenf age. I'oi' 
nthei nni mal i etiiement a«es, the convei sion f lctor is to be determined 
bv I'Pgu] at ious. 

In determining the employee's accumulated cont& ibutions, under tlic 
bill. int»rest on the Pmplove»'s mandaton contributions is tn bP com- 
pounded annually. initially af a I'ate of;~ pelcent (be«in»in«with the 

fili 

s plan yell. Subject fo the vesting requiiements imposed iuldei. th» 
cnlninitt»e bill) to thP date when the employ»e ivou]d ireach norma] 
irefii em»lit a«P. In addition. any intel Pst. accumulated on the emp]ny- 
eP's contributions (either compounded or simple) in accordanc» Ilith 
flit tel ms of the plan. piior to tile date when the v»sting pl. nvis&nns of 
the bill fiist applv fo f liat p]an. are to be tieated as part nf the Pm- 
plnvPP's accumu]afed cont& ibutions. For purposes of tllis I ule. an Pnl- 
p1ovPP's mandatory contributions include any contributions madP fn 
t]ic p]an by the Pmplnvee as a condition nf Pmploym»nf. or of paltici- 
patinu in flic plan, ni of obfainiii«benefits under thp plan vvhich are 
&lf f I'll)ut able f n »In p]over collf1'I 1'lut ious. 

The bi]1 aiifhni i7PS the HPCIetary oi his delegate to adiust the cnn- 
v»I'sion filcfnl'. allcl fhP assulllPcl I'ate of intei Psf on PmplovPP confribu- 
flnns. on a pi'ospPctivP htlsls, fi'nlll time fo 

firn», 

', ls nltly be ap)ll'opl iaf P, 
but n quii es liiin to give at least one year's notice. of anv such action. 

'"Vnlnntnre e&nployee eontrihntionn nre to he trente&i the en&ne nn n nepnrnte 
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L63$ The adjustment in the interest rate would be made by compariIig the 

long-term money rates and investment yields for a 10-year period end- 

ing at least 19 months prior to the year in which the adjustment would 

first apply, with the corresponding rates and yield for the 10-year 

period from 1064 through 

lent 

3. " 
The committee anticipates that the Treasury, in determining money 

rates and investment yields, will use a composite of a number of indi- 

cators. For example, one possible approach might be to give equal 

values to the dividend yields of the Dow-Jones Industrial Average 
aud the Standard. and Poor's 500-Stock Average, and to the interest 
rates of Barron's or Moody's highest-rated bonds and United States 
Treasury long-term obligations. This composite, for the 1964 — 1978 
base period, w~ould be set ~at 5, and the interest rate in the future would 
be cletermined by the Treasury Department's comparison of this com- 
posite for the base period, with the same composite for the then most 
recent 10-year period. It is contemplated that this interest rate will 
be adjusted less often than annually, and that due regard will be given 
bv the Treasury Department to the impact of any such adjustment 
on existing plans. 

Disnintinatt'Oft. — Uncler present law, rapicl vesting requirements are 
, sometimes imposed on a plan in order to prevent cliscrimination. Your 

committee anticipates that the higher vesting standards provicled in 
the bill will recluce the need to require faster vesting in order to achieve 
tliis purpose. On the other hand, there undoubtedly still will be cases 
wh'ere it will be necessary to require that the plan provicle vesting over 
and. above that required under the bill to prevent discrimination uncler 
a plan in favor of ollicers, shareholders, and highly compensated em- 
ployees. Under the committee bill, the Internal Revenue Service is to 
requii e more rapicl vesting (such as by requiring a greater portion of 
the accrued benefit to beconie vested or by requiring the benefit to 
acciue faster in onler to minimize the possible discriminatory effects 
of "liack loading" ) if it appears that there hacl been, or is likely to be. 
forfeitures uncler tlie plan which have the eRect. of discriminating i» 
favor of the officers, etc. Ii'or example, in a profit;sharing plan, such 
forfcitures could directly benefit the proscribed class of iiidividuals. 
Hut in a defined benefit plan there could also be discri. mination by re- 
ducing the cost to the employer of providing a disproportionate 
amount of benefits for executives. In other words, if most, highly paicl 
employees remain (or are likely to remain) on the job, while other 
employees tend to leave, the Internal Revenue Service could fincl a 
p;ittein of discrimination (whether or not it was the result of a delib- 
ei ate policy of dismissing employees in order to prevent vesting) and 
coukl require more rapicl vesting (for exainple, by adjusting the vest- 
ing schedule, the accrual rate, or both). 

il 
~Also, present law is designed to ensure that in the eveht. of cally 

p an termination, the benefits under the plan are not paid to employees 
ivho are oilicers, shareholdel's, or highly compensated employees in a cliscriniinatory manner. The committee bill contains a provision to 

"To forestall the need for plan amendments th en s, e eontmittee anticipates that a plan 
p 

requiremen s n t ese provisions if it rovide 
mav h required from time to time u de th 

u & e computed at a rate of S- e 
me o me under the Internal Revenue Code of lao 
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L64$ make it clear that the vesting requirements under the bill are not, 
intended to operate to overturn these rules. Thus, for example, in the 
event of an early plan termination, a highly compensated employee 
might receive less than his otherwise vested benefit under the bill, 
it this were necessary to prevent discrimination. 

PZan ternunation. — Under present law, all accrued benefits in a 
qualified pension plan must become fully vested (to the extent then 
funded) in the event of a termination, or the complete discontinuance 
of contributions under a pension plan. This rule will no longer be 
necessary with respect to discontinued contributions, because the coln- 
mittee bill (sec. 1018) now provides for an excise tax on underfunding. 
Employers whose plans are subject to the funding requirements of the 
committee bill cannot terminate their plans merely by discontinuing 
contributions, since the employers continue to remain liable for the 
required contribution. " However, the committee bill makes clear that 
this rule of full immediate vesting is still to apply in the case ot' a 
termination, or a partial termination. (Examples of a partial tel'- 
mination might include, under certain circumstances, a large reduction 
in the work force, or a sizable reduction in benefits under the plan. ) 
Moreover, even after the plan has terminated, the employer is still 
under an obligation to pay the required funding of the plan through 
the date of termination and these make-up amounts (if any) are to be 
taken into account in determining the accrued liabilities which niay 
become vested upon termination. " 

Aa88 year pZan8. — A class year plan is a profit-sharing or stock 
bonus plan which provides for the separate vesting of employee rights 
to contributions (or rights derived from contributions) to a plan on 
a year-by-year basis and the withdrawal of these amounts on a class- 
by-class basis as they mature. The minimum vesting requirements of 
the bill applicable to a class year plan are satisfied under the bill if 
the plan provides for 100-percent vesting of the benefits derived fl om 
employer contributions within 5 years after the cnd of the plan year 
for which the contributions were made. A separate rule is needed for 
class year plans since they are-structured differently than most othel 
types of plans. The 5-year full vesting rule. provided in this case by 
the committee bill assures an employee who terminates his employ- 
ment under a class year plan that he will not forfeit his rights to 
more than 4 years of employer contributions. 

Eeeof dZreept'ng refZnirententg. — 'To carry out the intent of the vesting 
provisions (primarily those involving interfnittent employment), thee 

employer would be required to keep records of the years of service of 
his employees and the percentage of vesting which the employees had 
earned, together with any additional information required by the Sec- 
retary or his delegate in order to deterlnine the employee's benefits. In 
the case of. a multiemployer plan, the employer would furnish the re- 
quired information to the plan administrator (who would be reqilired 
to maintain the records), in accordance with regulations. 

~2 plans which are not subject to the funding requirements (e. g. . profit-sharing plans 
chnrch plans and govermnent plans) can be required to provide vesing of employee bene 
fits (to the extent funded) if contribuions are completely discontinued. ' Jn the case of a multiemployer plan the Secretary or his delegate may provide 
regulations for the situation where all the employers of the terminated plan did 
contribute at the same rate or on the same basis. 
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Failure to maintain or furnish the required records would result in 

a civil penalty of $10 for each employee with respect to whom the 
failure occurs, unless it is shown that the failure is due to reasonable 

cause. The committee expects that the necessary records will be re- 

tained. by exnployers for at least 10 years following a break in service. 

After that, the employee could still establish his right to vesting based 

on prior service, but the bui den of producing the evidence would shift 
to the employee. 

In addition, the Social Security Administration is to be informed, 
in a time and manner to be prescribed under regulations, when an 
I mployee terminates his service prior to retirement with vested bene- 

fits. '4 This information, in turn, will be supplied to plan participants 
and beneFiciaries upon request, and when the individiial applies for 
social security benefits. This provision should minimize the danger 
that vested rights may be lost because a participant is unaware that 
he is entitled to receive a pension. (Regulations will provide for the 
situations where adequate records are not available for periods before 
the efi'ective date of bill. ) 

Under the bill, the "plan administrator" would generally be the 
person so designated under the plan or, if there were no designation, 
the employer or organization who maintained the plan. 

Vnrmtiong. — In the case of a multiemployer plan, the bill (in sec. 
1015) permits the Secretary of I. abor to prescribe an alternate method 
(often referred to as a "variance") of satisfying the vesting sched- 
ules and accrued benefit requirements with respect to benefits attrib- 
utable to employer contributions, if it is established to his satisfactioxi 
that rigid application of the req~uirements of the bill would increase 
the costs of the plan to such an extent that there was a substantial 
risk that the plan would be terminated, or there ivonuld be a substantial 
recluction in the benefits under the plan, or in the compensation of 
the employees. Such a variance could also be granted to prevent an 
undue administrative burden in connection with the plan. 

The rules for such variances (which may be considered by the 
Secretary of Labor either on his own motion or on petition by the 
plan administrator, and only with appropriate notice and hearing 
safeguards) are described in detail below (in the funding portion of 
this general explanatioii) . 

-. Joint and sMf'v'i~iof enny'tl'eg. — Under present law, there is no r'e- 
quirement that a qualified employee plan must provide for survivor 
annuities. This can result in. a hardship where an individual primarily 
dependent on his pension' as a source of retirement income is unable 
to make adequate provision for his spouse's retirement years should 
he predecea, se her. To correct this situation, the committee's bill 
requires that if a plan provides for a lifetime annuity then, where 
the participaiit is married on the annuity starting date, the plan must 
provide for a joint and su &ivor annuity (or an arrangement, such as 

» In the case nf a multiernployer plan, the information would generally be furnished only 
when the employee left the plan; there would be no need to notify the Social Security 
Administration nserely because the participant changed employers. Also, because of the 
large "'turnover" rate in multiemployer plans. your committee contemplates that the regula- 
tions will provide that in the case of a multiemployer plan, no reporting is required for a reasonable period of, say, 2 years after the employee has last performed service under the 
pla. n. 
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L66$ siipplementary benefits for the participant's spouse which has essen- 
tially the same efFect) where the survivor anmiity is at least half of the 
annuity payable to the particip'int during tlie joint lives of the par- 
ticipant and his spouse. 

The plan may provide that the participant has a reasonable pei iod 
(as prescribecl in regulations) before the ann»ity starting date during 
which he may elect in writing — a ter having ieceived a written ex- 
planation of the terms and conditions of the joint and survivor annuity 
and the efFect of such an electioii — not to take the joint and survivoi' 
annuity. The bil] does not require the p]an to "subsidize' t]ie joint 
and survivor annuity. Consequently, such a joint and survivor ar. nuity 
could be, less (in tei ms of dollars per annuity payment) than thc single 
life annuity. Also, the bi]1 does not forbid p]ans from making reason- 
able actuarial adjustrneiits to take appropriate account of the possi- 
bility that otherwise total costs wou]d be inci eased because of adverse 
selection. 

The joint and survivoi annuity requirements are to apply only to 
plans to which the new vesting requiiements of this bill are appli- 
cable. In other words, the joint and sui'vivor rules wou]d not apply to 
government plans, they would not apply to church plans unless an elec- 
tion had been made to come under the new rules, and the eA'ective 
date in the case of existing plans wou]d be de]ayed to the same extent 
that the efFective date is delayed generally with regard to the new 
vesting provisions. Of course, the plans not subject to these provisions 
(or to which the new provisions would not apply for some years into 
the future) may ofFer joint and survivor options i. they wis]i to do so. 
The mandatory provisions of the bill will not apply unless tliat par- 
ticipant's annuity starting date is on or after the e]Fective date with 
regard to that plan and would not applv unless that, participant was 
an active participant in the plan on or after that eR'ective date. 

P/rrfi, m, erger8. — The committee bill contains a, provision (sec. . 1021) 
to ensure that the rights of participants are fully protected in the 
event of plan mergers. Cinder this provision, which applies to any 
plan merger occurring after October 22. 1KB. caen participant must, 
be entitled to receive a benefit immediately after the, merger (deter- 
mined as if the plan then terminated) which has not less «]ia» the 
vahie of the, benefit he would have been entit]ed to receive immediately 
before the merger (determined as if. the plan then terminated. Nor c- 
over, the funding of his accrued benefit m»st be at least as adeq»ate 
after the merge& as it was before the merger. without such a proi~sion, 
tile committee was concerned that, the rig]its of p]all pal'tlclpallts 
might be diluted in some instances, as the i esult of plan mergei s. As a 
f»rther safeguard, the bill requires that in the case of. any plan merger 
which occur~s after enactment, the plan administrator must give 80 
days notice to the Internal Revenue 'Service, inc]»ding an actilal'lal 
statement indicating that, the requirements of the bill have been met. 

A]ienritr'on. — To furtliei ensure that the employee's ace»red bene- 
fits are actually available for retirement purposes, the coinmittce bill 
a]so contaiiis a provision requiring the plan to provide that benefits 
may not be assigned or alienated. {Of. course, this provision is not 
intended to prevent tlic transfer of benefit rights from one qua]ified 
plan to another. ) 
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L6t~ Xeverthe]ess, a, p]an will be permitted to provide for voluutar nd 
revocable assignments (not to exceed 10 percent of any benefit pay- 
ment. ) for tlie purpose of paying premiums on life insurance, on medi- 
cal or hospita] ins»rance, or for any noncommercial and nonprofit 
purposes specified u»der Treasury regulations. Your committee uncler- 
stands that many phns provide for payments of premiums for supple- 
mental hospital be»cfits (under tlie Socia] Security Act) encl this 
provision is intcncled to specifically permit such a» a]ienation. Your 
comi»ittee dealt specifically wit]r life, medica], and hospital insurance 
premiums becriuse sue]i premiums are in many cases already paid by 
]r]ans out of pension benefits for the convenience of the plan retirees. 
Your cnminittee c]etcr mined to permit reasoiiable f]cxibi]ity to extend 
t]iis ]iracticc to otlier types of payments i» the future, corrclucliug that 
the safegu;irds (revocability, 10-percent limit, and Treasury regula- 
tious) would be sufhcient to prevent abuses which might endanger the 
i ight of future retii ecs to be secure i» their retirement incomes. 

This provision is»ot intended. to interfere with the current practice 
i» many pla»s of csin&~ vested benefits as collatei al for reasonab]e ]oans 
from the plans, iv]rere the "pro]ribited transactions ' provisions of 
present law (sec. 508 of the Code) ancl other fiduciary requirements 
;ii e»ot violate. . k. 

I'sire/ ts of ten»iucrte4 participwitv. — Protection is gii e» to retired 
individuals ancl i»dividuals who are sepai »teel from the service of the 
employer against reductions in private plan benefits whe» social 
security benefit levels increase. In general, under present integration 
procedures, social security benefits attributable to employer co»tribu- 
tions are treated as though they were part of the private plan. As a 
result when the level of social security benefits increases, some inte- 
grated plans have reduced the amount of the retirement benefits that 
they provide for covered employees. 

Preseut law under administrative practice piovides that qualified 
plans may»ot use increases in social security benefit levels to reduce the 
benefits that they pay wheie the employees concerned are retired and 
already receiving integrated plan benefits. The bill codifies this ti eat- 
ment for retired persons. It also extends the prohibition against re- 
ducing plan benefits where social security benefit levels are increased to 
cases where the individuals concerned are separated from service prior to i etirement and have deferred nonforfeitable rights to plan benefits. This provision is efFective for increases in social security benefits which take place after the date of enactment or on the date of the first receipt of plan benefits or the date of separation from service (i~hichever is 
apir]icab]e) if that date is later. 

These changes do not afFect the ability of plans to»se tire integration procedures to reduce the benefits that they pay to individuals who are c»rrently covered wlien social security benefits are liberalized. Your committee, hoivever, believes that such practices raise important issues. On the one hand, the objective of the Congress in increasing social security benefits might be considered to be frustrated to the extent that individua1s with low ancl moderate incomes have their private retirement benefits reduced as a result of the integratibn pro- cedures. On the other hand, your committee is very much aware that many present plans are fully or partly inte& rated and that elimination 
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L6sg of the integration procedures could substantially increase the cost of 
financing private plans. Employees, as a ~hole, might be injured 
rather than aided if such cost increases resulted in slowing down the 
growth or perhaps even eliminated private retirement plans. 

In view of the serious issues involved in the integration of private 
plans with the social security system, your committee believes that it 
is desirable to postpone action on this issue pending further study of 
this problem. More specifically, your committee plans to consider this 
overall problem again at the earliest opportunity, possibly in con- 
nection with future tax reform or social security legislation. However, 
your committee believes that. no further integration of social security 
and pension benefits should be allowed under any further regulations 
issued by the Secretary, or his delegate at least until J'une 80, 1975. 

Payment of beneft8. — To ensure that a participant can reasonably 
expect to receive his benefits during his retirement years, the commit- 
tee bill requires a qualified plan (to which the basic vesting provisions 
apply) to commence payment of benefits to the participant (unless he 
elects otherwise in writing and this election is permitted by the inci- 
clental death benefits rule) not later than the 60th day after the close 
of the plan year in which the 1~test of these events occurs: (1) the 
participant attains age 65; (2) the 10th anniversary of the time 
the pirticipant conunenced participation in the plan; or (8) the 
participant terminates his service with the employer. This require- 
rncnt is set in terms of the end of a plan year, rather than the 
date on which the event occurs, in order not to disrupt unduly 
the administrative practice of plans that begin retirement bene- 
fits for all new retirees on the same date. The second of the above 
alternatives (the 10th anniversary of commencement of service) is 
designed to permit a defined benefit plan to have an adequate period 
of time in which to fund the benefit for a person who first enters the 
plan at a relatively late age. The third of the above alternatives (termi- 
nation of service) has been added in recognition of the fact that these 
benefits are designed primarily to provide for the participant's 
retirement. 

Effect of withdrawal of emp/opec contributions. — At the present 
time, many employee plans require employees to make contributions in 
order to receive employer contributions (or benefits to be funded by 
the employer). Some such plans permit employees to withdra~ their 
contributions (or the benefits derived from their contributions) biit 
impose as a "penalty' for such withdrawal the forfeiture of some or. all 
of the benefiits derived from employer contributions. AVhere this occurs, 
the efFect is to reduce the retirement protection afForded to the em- 
ployee. Your committee is not at this point expressing a view as 
to ivhether employee contributions or the right to withdra~~ those 
contributions are desirable features of retirement plans. however, it 
does not appear appropriate to provide for forfeitures derived from 
employer contributions merely because of a withdrawal by the em- 
plovee. Accordingly, the committee bill specifically requires all quali- 
fied plans to forbid forfeitures of nonforfeitable benefits derived from 
employer contributions solely because of withdrawals by employees of 
anv parts of the benefits derived from the employees' contributions. 

This limitation is to apply only to plans to which the new vesting 
provisions of the bill apply. 
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C b 7't of plans havt'ng digef'evtt ve8tiftg provt'gioft8 tfrtddf, 

the afttidMcrinunutt'om nde8. — There are certain classes of emp oyees, 1 

such as engineers, whose rate of job mobility is so high, that many of 

them would not receive protection even under the vesting provisions 

provided under the bill. To be efFectively covered under a pension 

plan, these employees would have to receive a very substantial amount 

of vesting during their first 5 years of employment. At the same time, 

if all employees~were to be provided with vesting on this rapi a 
basis under the' lan, the cost might be so high that the employer would 

terruinate the plan, or drastically reduce the benefits under t, e p an. 
To Ineet this situation, the committee bill contains a . provision which 

would allow the engineers and other einployees with a similar problem, 
in efFect, to trade ofF some of their benefits in exchange for earlier 
vesting. 

Under present law a single plan may satisfy the antidiscrimination 
requirements (sec. 401(a) (4) ), if either the contributions or the bene- 

fits do not discriminate in favor of certain enuinerated employees. Gen- 
erally, profit-sharing plans, stock bonus plans, and money purclrase 
plans can satisfy this requirement if the contributions are nondis- 
criminatory even though the benefits may discriminate. Defined bene- 
fit plans can satisfy this requirement if benefits are nondiscriminatory 
even though the contributions are discriminatory. A. target benefit 
plan, a type of money purchase plan, may satisfy the requirement if 
the anticipated. benefits do not discriminate even though the contribu- 
tions do. (For this purpose actual investment experience is not con- 
sidered. ) Also under existing law, two plans can be considered as one 
for purposes of satisfying the antidiscrimination requirements, either 
as to contributions or benefits. 

Under the committee bill an employer might set, up two retirement 
plans, one with very rapid vesting, the other with slower vesting, but 
with higher benefits. Th bill provides that for the purposes of apply- 
ing the antidiscriminatio'n rules, the two plans could be considered as a 
unit (as under present, law) and the plan with more rapid vesting 
would not be considered discriminatory merely because of this feature 
(even if highly compensated emp1oyees were covered under the plan), 
if contributions were comparable or (in the case of defined benefit, 
plans) if benefits under this plan were scaled down appropriately in 
relation to benefits provided under the plan with less rapid vesting. 
(Of course, each plan should have to at least meet the minimum vesting 
schedule provided. in the committee bill and would also have to be non- 
discriminatory as to the employees covered by it. ) 

Thus, in the case of a defined contribution plan, the tax deductible 
contributions to both plans would be required. to be the same in pro- 
portion to, covered compensation. This would mean, in efFect, that em- 
ployees in the plan with less rapid vesting would receive increased 
benefits as the result of forfeitures, " whereas there would be relatively 
few forfeitures under the plan with earlier vesting. 

In the case of a defined benefit plan, the same principle of compar- 
ability would apply, but here the level of benefits under the plan with, 

is If the employer reduced his tax deductible contributions under the plan because of forfeitures, the tax deductible contributions to the plan with early vesting would also have to be reduced; comparatively, the employees in the plan with less rapid vesting would always have to accumulate larger benefits in proportion to cmpensation. 
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70$ earlier vesting would have to be lower, in relation to the benefits pro- 
vided under the other plan. Generally, these comparisons would be 
made on an actuarial basis, in accordance with regulations. 

By this provision the committee is clarifying this matter for the 
future. It intends that prior law on this point be determined as if this 
provision had not been enacted. 

Protection of pension rights under govern&nent contracts. — Many 
employees, such as engineers, who are employed in industries engaged 
to a substantial extent in the performance of Federal contracts, have 
an unusually high rate of mobility which results to a considerable ex- 
tent. from terminations or modifications of Federal contracts, grants, 
or procurement policies. A. s a result of this unusual mobility, these em- 
ployees are particularly susceptible to the loss of their pension rights 
due to changes in their employment status before they can become 
vested. 

To meet this situation, the bill directs the Secretary of Labor to un- 
dertake a study, in consultation with professional societies, business 
and labor organizations, and other Federal agencies, of steps to be 
taken to ensure that professional, scientific, technical, and other per- 
sonnel employed under Federal contracts are protected against loss of 
their pensions resulting from job transfers or loss of employment. 
The Secretary of Labor is to report to Congress on this subject within 
2 years after the date of enactment and shall, if feasible, develop rec- 
ommendations for Federal procurement regulations to safeguard pen- 
sion rights in this situation w thin one year after filing his report. 
These regulations are to become efFective unless either House of Con- 
gress adopts a resolu. tion of disapproval within 90 days after the pro- 
posed regulations are submitted to the Congress by the Secretary of 
Labor. Of course, individual government agencies would be free to 
take action to protect the rights of workers employed under agency 
contracts, even if no coinprehensive regulations, applicable on a gov- 
ernrnent-wide basis, could be developed. 

Church and government p/ans, and union-sponsored p/ans. — Church 
and government plans (described above under participation and cover- 
age) are exempt from the vesting provisions of the bill but must com- 
plv with the requirements of present law in this area (as in efi'ect on 
the day before enactment) in order to be qualified. Church plans may 
elect to come under the provisions of the bill and, once made, such an 
election will be irrevoca, ble. 

The committee bill also cxempts from the vesting requirements 
plans which do not, at any time after enactment, provide for employer 
contributions — in other words, union-sponsored plans. Since these 
plans are, in efFect, controlled by the employees for whose benefit they 
are established, there is no need to impose the vesting requirements 
of the bill. However, if the plan provides for employer contributions, 
the mere fact that no such contributions are made (either because the, 
plan is fully funded, or because the employer fai]s to comply with 
the funding requirements of the bill, or for some otl er reason), will 
not result in an exemption for the plan from tne vesting requirement. 

L"ff ect~~. 'e dates 
These provisions apply generally to plan years begmnrng after the 

date of enactment of the bill. Later efi'ective dates (which may varv 
from 1076 to 1081, depending on the circumstances of the plan) are 
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l rovided in t e case o p d 
' 

th f plans in existence on, January 1, 1974, in order 

d h l adequate opportunity to adopt any amendments to affor suc p ans a equa 
d t conform to the new requirements resulting froin this needed in or er o con orm 

full above in bill. The e8ective date provisions are described more ful y 
the discussion of participation and coverage Ivquirements. 

2~et)ent(e eff'ect 

Estimates of the revenue e8ect of the minimum vesting pl ovisions 
'th the assumption made about the relationship between addi- vary wi e assump 

' 

h waoes. If it tional employer contributions to pension plans a, nd cash w ~ 
is assumed that the additional employer contributions will be a sub- 

stitute for cash wages, the estimated revenue loss is $130 million. On 
the other hand, if it is assumed that the additional employer contri- 
butions will be an addition to cash wages, the e'stimated revenue loss 
$265 million. The estimates under both cases assume that benefits 
under pension plans are not decreased and that no benefit increases 
are foregone as a result of the bill. The estimates are based on 197 
levels of income and employment. 

C. FUNIHivo 

(Secs. 1018, 1088 of the bill and secs. 404, 412, 4971, 6059, 6692, 7517 
of the Code) 

Present lato 
Under present tax law, contributions to a qualified pension plan gen- 

erally must be sufhcient to pay the liabilities created currently (t'. e. , the 
normal pension costs) plus the interest due on unfunded accrued pen- 
sion liabilities (past service costs) (regs. ( 1. 401 — 6 (c) (2) (ii) ). ' This 
tends to keep the amount of unfunded pension liabilities from growing 
larger, but does not require any contributions to be made to amortize 
the principal amount of the unfunded liabilities. 

Pension plan liabilities ' generally are estimates and are based on 
actuarial calculations. Consequently, all actuarial methods, factors, 
and assumptions used must, taken together, be reasonable and appro- 
priate in the individual employer's situation (Regs. g 1. 404 (a) — 8 (b) ). 
When applying for a determination letter from the Internal Revenue 
Service that a plan is qualified, the actuarial methods, factors, and as- 
sumptions used generally must be reported to the Service, along with 
other information to permit verification of the reasonableness of the 
actuarial methods used. Changes in actuarial assumptions and methods 
must be reported annually to the Service. 

Actual experience may turn out to be diferent from anticipated 
experience, changing the estimated pension liabilities (and needed 
contributions) and resulting in experience loss or experience gain. 
Depending on the circumstances, the contributions needed to make up 
experience losses may be deducted currently or may be ad. ded to past 
service costs and deducted only on an amortized basis Similarly, de-. 

i This requirement applies only to pension and not to profit-sharing or stock bonus pleas. 'In determining liabilities, an employer must take into account factors such as the basis on which benefits are computed, expected mortality, interest, employee turnover, and changes in coiupensation levels, 
'under . the "10-percent" deduction limit (sec. 404(a) (1) (C) of the Code), if the ex- perience loss occurs using the same assumptions as previously, the additional contributions, subject to certain restrictions, may be deducted currently, If the deficit results from a loss in asset values or revaluation of liabilities using more conservative assumptions the deficit may be aiided to past service cost. Rev. Bull. 57 — 550, 1957 — 2 C. B. 266. 
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L72 pe'nding on the circumstances, experience gains may reduce the plan 
cost currently or reduce costs under one of the spreading methods used 
to determine the amounts deductible. ' 

The value of plan assets also a6'ects the amount of contributions. 
Under administrative rulings, assets niay be valued by using any 
valuation basis if it is consistently followed and results in costs that 
are reasonable. 

If an employer does not make the minimum required contributiolis 
to a qualified plan, under administrative practice the deficiency may 
be added to unfunded past service costs. However, the plan also may 
be considered terminated, and immediate vesting of the employees' 
rights, to the extent funded, may be required. 
C~eneral reasons for change 

Significant tax benefits are allowed under the Inter nal Revenue Code 
for plans that provide for employee retirement. Implicit in these ttix 
benefits is the requirement that tax qualified plans will iu fact provide 
the retirement benefits promised. However. the available evidence lies 
demonstrated that a significant portion of existing tax qualified ptn- 
sion plans have not been adequately funded and are not accumulating 
su%cient assets to pay benefits in the future to cover employees. As, . 
result, many employees now covered by tax qualified pension plans may 
not actually receive the pensions they have been promised, because the 
needed funds will not be available. Your comnlittee believes that the 
present minimum funding requirement for plans qualified under the 
Internal Revenue Code is not adequate to prevent this underfunding. 
since, it does not require any payment to reduce the amount of the out- 
standing unfunded liabilities, which niay be substantiaI. As a result, 
your committee's bill provides new minimum funding standards. 

Under the bill, normal costs of covered plans are to be curlently 
funded. Additionally, newly-established unfunded past, service liabil- 
ities of covered plans generally are to be amortized over no more than 
80 years, although existing past service liabilities generally aie to be 
amortized over no more than 40 years. In addition, experience deficien- 
cies generally are to be amortized over no more t~han. 1, & years. (Gen- 
erally, longer periods are to be allowed for rnultiemployer plans. ) 
Alternatively, if funding requirements are higher under a second gen- 
eral standard which is based on accrued vested liabilities. this standal d 
is to apply in lieu of the rules set forth above. Under this standard, ac- 
crued vested liabilities are determined, as also are the value of the, plan's 
;lssets. To the extent the vested liabilities exceed the value of assets, 
the first year's payment under a 20 year amortization schedule (princi- 
pal and interest) of unfunded vested liabilities is to be paid in the 
current year. A new determination with respect to the applicability 
of this second general standard is to be made in each of the succeedin r 
years, starting with a new 20 year period. Of coulm, pension liabilities 
may be amortized at a faster rate than under the minimum required 
standard, if desired. 

4 See Rev, Rul. 59 — 158, 1959 — 1 C. B. 89, discussing a pension plan usia the "entry a c 
normal method, " where adjustment for gains is generally made by deducting the amount 
of gains arising in any year from the next year's deductible limit under sec. 4()4(a) (1) (C) 
See also Rev. Rul. 65 — h10, 1965 — 2, C. B. 145. discussing a plan using the "frozen initiai 
liability method, " where adjustments for gains are spread automatically as a part. of 
current and future normal costs. 
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L737 Your conrmittee recognizes that the anrourrt required to fund a pen 
sion plan is in large part determined by actuaries' estimates of future 
plan costs, which in turn are bas'ed oii the actuarial methods and as 
sumptions used for each plan. Consequeirtly, the determination of the 
amour t of contributions that must be made to a plan to adequately 
fund thc plan benefits is significantly afi'ected by the professional deci- 

sions of the plarr's actuary. Since there is no existing government. regu- 
hrtiorr or licensing requirement for actuaries as there is for, e. g. , lawyers 
;ri:d accountants, your committee believes that minimuni standards of 
competence should be established for persons who make actuarial conr- 

putations for qualified plans. Consequently, the bill req&rires the Secre-. 

tary of the Treasury (rn regulations that are also to be approved by 
the Secretary of Labor) to set standards of competence for persons 
who make actuarial reports to the Internal Revenue Service. The bill 
also provides thai actuaries enrolled to practice before the Service are 
to certiry plan costs and report the actuarial methods and assumptions 
used for each pension plan. Your committee also contenrplates that the 
Secretary w!11 establish an actuarial advisory board to provide assist- 
ance in setting standards for enrolling actuaries, setting guidelines for 
actuarial assumptions and in other pertinent matteis. 

Additionally, your committee believes that the current sanctions on 
an employer for failure to adequately fund his qualified plan are inap- 
propriate, since they may not a8ect an employer's decision to under- 
fund iris plan. For example, an employer niay not feel any reasorr to 
make the minimum required contributions to his plan if the only con- 
sequence of unc'. erfunding rs to give his employees vested rights in the 
amounts that are already funded. To resolve this problem, the bill pi o- 
vides an excise tax on the failure to nreet the minimum funding 
requir ements. 

Your committee also recognizes that, within limits, employers who 
are financially unable to meet, the funding requirements should be al- 
lo~ed to postpone paying contributions to their plans. Therefore, the 
bill allo~s the Internal Revenue Service to grant variances from cer- 
tain minimum funding requirements if tire employer demonstrates 
that substantial business hardship would otherwise rwsult and that 
applying the minimum standard woulcl be adverse to the interests of 
plan participants in the aggregate. The amount for which the variance 
is granted is to be amortized over no more than 15 years. The bill also 
provides that the Secretary of Labor may allow variances that wouM 
provide longer amortization periods for funding multiemployer plans 
if substantial business hardship would otherwise result. Additionally, 
in certain cases, the Secretary of Labor is to be able to prescribe alter- 
native funding methods, "or multiemployer plans. 

Explanation o j provr'sion8 
3A'ninrum jundi&rg idee, in general. — Your committee's bill estab- 

lishes new minimum funding requirements for qualified plans so these 
plans will accuniulate suScient assets within a reasonable time to pay benefits to covered employees when they retire. Of course, contribu- 
tions generally may be greater than these minimum requirements if 
the employer so desires (however, see discussion below under cVaxi- 
n:vnr, dednction8 jm' plan contribntiows) '. The new funding rules gen- 
erally are to apply to any plan that, after the efi'ective date of the 
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L743 fuiiding provisions for the plan in question, has qualified (or has been 
determined 'by the Internal Revenue Service to qualify) under section 
401(a), 404(a) (2) (eniployees' annuities plans), or 405(a) (bond 
purchase plans) of the Code. However, the new requirements generally 
are not to apply to profit-sharing or stock bonus plans, governmental 
plans, certain church plans, plans with no employer contributions, 
and certain insured plans. Once a plan or trust has been tax qualified, 
the minimum funding requirements will apply, and they are to con- 
tinue to apply to the plan or trust, even if it later loses its qualified 
status. If a plan loses its qualified status, the deduction rules for non- 
qualified plans are tjo apply even though the minimum funding stand- 
ard continues to apply to the plan. 

Generally, under the new funding requirements the minimum 
amount that an employer is to contribute annually to a defined beiiefit 
pension plan includes the normal costs of the plan (as under current 
law), plus amortization of past service liabilities, experience losses, 
etc. The minimum amortization payments required by the bill are 
calculated on a level payment basis — including interest and principal— 
over stated periods of time. Generally, initial past service liabilities 
and past service liabilities arising under plan amendments are to be 
amortized over no more than 80 years (40 years for the unfunded past 
service liabilities on the eA'ective date of these new funding rules, in 
the case of existing plans), and experience losses are to be amortized 
over no more than 15 years. However, generally experience gains and 
losses need not be calculated more often than. every three years. With 
respect to multiemployer plans, past service liabilities generally may 
be aniortized over no more than 40 years, and experience losses over no 
more than 20 years. However, an alternative funding standard, based 
on contributing a pcrtion of the unfunded nonforfeitable liabilities 
under the plan, is to be used if it brings a higher level of funding in 
any year than would the basic minimum tunding standard. This 
alteinative standard is to apply' both to multiemployer and other 
plans. 

If an employer would otherwise incur substantial business hardship, 
and if application of the minimum funding requirements would be 
adverse to plan participants in thc aggregate, the Internal Revenue 
Service may waive the requirement of current, payment of part oi all 
of a year's contributions of normal costs, and amounts needed to amor- 
tize past service liabilities and experience losses; the amount waived 
(plus interest) is to be amortized not less rapidly than ratably (includ- 
ing interest) over 15 years, and no more than 5 waivers may be granted 
for any 15 consecutive years. (As described subsequently other 
variances may be allowed by the, Secretary of T~abor for multi- 
employer plans. ) 

For money purchase pension plans, the minimum amount that an 
employer is to annuaily conti ibute to the. plan is the amount that, must 
be contributed for the year under the p1an formula. For purposes of 
tliis rule, a plan (for example, a so-ca11ed Taft-Hartley plan) which 
provides an agreed level of benefits aud a specifie level of contribu- 
tions cluring the coiitract period is not to be considered a money 
purchase pla~n if the employer or his representative participated in the 
determination of the benefits. On the other hand, a "target benefit 
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L75 I plan' is to be. treated as a, nloney purchase plan for purposes of the 

lninimum funding rules. 
Under the new funding rules, generally each covered plan is to 

maintain a new account called a 'funding standard account. " This 

account is to aid both the taxpayer and Internal Revenue Service in 

administering the minimum funding rules. The account also is used 

to assure that p, taxpayer ivho has funded more than the minimum 

amount required is pioperly credited for that excess and for the 

interest earned on the excess. 
' Similarly, where a taxpayer has paid too 

little, the account is to assist in enforcmg the minimum funding stand- 

lrd, and to assure that the taxpayer is charged with interest on the 

amount of underfunding. 
Each year the funding standard account is to be charged with the 

liabilities which must be paid to meet the minimum funding standard. 

Also, each year the funding standard account is to be credited with 

contributions under the plan and with any other decrease in liabilities 

(such as amortized experience gains) . If the plan meets the minimum 

funding requirements at the end of each year, the funding standard 

account will show a zero balance (or a positive balance, if the employer 

has contributed more than the minimum required). If the minimum 

contributions have not been made, the funding standard account will 

show a deficiency (called an "accumulated funding deficiency"). 
The funding rules established by the bill are in addition to the 

rules which provide the maximum deduction limits for contributions to 
a plan. However, generally a contribution that is required by the 
minimum funding rules is to be deductible currently. In addition, the 
rules governing the maximum deduction limitations are to be changed 
to make them more compatible with the minimum funding require- 
nl puts. 

Normal coat8 end initia/ pest ~eence Habi6ties. — Your committee's 
bill specifically continues the requirement of present law that the 
normal costs (arising from current liabilities) of a defined benefit 
pension plan must be currently funded. In addition, in order to glrive 

assuvancc that a plan will have sufhcient assets to pay benefits, the bill 
establishes new minimum requirements for funding accrued past serv- 
ice liabilities. In general, the bill requires that an employer's contri- 
butions to a defined benefit pension plan for initial past service liabil- 
ities is to be su%cient to amortize these liabilities, on an accrued basis, 
over. no more than 80 years from the date that the plan is established 
(40 years for multiemployer plans). 

For a plan in existence on the date of enactment, unfunded past 
service liabilities existing as of the efFective date of the new funding 
provisions applicable to the plan are to be treated as initial past serv- 
ice cost to come under the minimum funding rule and are to be amor- 
tized over no more than 40 years. This longer period will allow existing 
plans sufficient time to make the transition into the new funding rules. 
Since existing plans may have to be amended to meet the new vesting 
and participation requirements of the bill (and these amendments 
ivould afi'ect plan costs), the 40-year amortization period. is to be 
allowed for past service liabilities existing as of the plan year for 
which the bill becomes efFective, including those liabilities arisin from 
amendments made to meet the new vesting and. participation require- 
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ments, even if those amendments are made s etroactively after the efFec- 
t&ve date respecting the plan. However, the 40-year amortization is 
allowed only with respect to liabilities arising from retroactive amenrl- 
ments that are made by the time the employer must file his tax return 
for his taxable year in or with which the first plan year to which the 
new nsinimum funding requirements apply ends. In the cast of multi- 
employer plans, such retroactive amendments may be made within 
two years after the close of the first plan year to which the new mini- 
mum funding requirements apply. 

The minimum funding requirement for past service liabilities in 
e8ect is analogous to payment over 30 years of a loan secured by a home 
mortgage. It requires contributions to the plan to be made not less 
rapidly than if made on a level payment basis over 30 years, with each 
payment including both interest and principal. For example, if the 
past service liability. is $1, 000, 000 at the time a plan is established, the 
minimum level pa~nt that is to be made each year, for 30 years, to 
meet the funding requirement (ca]culated at an interest rate of 6 
percent per annum over the 30-year period) is $68, 537 per year (assum- 
ing contributions are made at the beginning of each year). In addition, 
the employer would be required to contribute annually to the plan 
an amount equal to the normal cost of the plan. 

The interest rate to be used in calculating the minimum payments 
for amortization of initial past service liabilities is the same rate as 
that used in determining plan cost, at the time the plan is estab- 
]ised, or at the time the new funding requirements apply to the plan, in 
the case of plans in existence on the date of enactment. (Simi]ar]y, the 
interest rate used to amortize past service liabilities arising from 
amendments, to amortize experience losses, and to amortize contribu- 
tion waivers also is the rate used to determine plan costs at the time 
the liability in question first arose. ) If the interest rate used to deter- 
mine plan costs is changed as of a later date in order to conform with 
experience, the initial amortization schedule of level payments is not 
to be changed, but the consequent increase (or decrease) in plan costs 
is to be amortized as an experience loss or gain (treated in the mannc& 
described below ) . 

Under your committee's bill, the basic minimum funding ru]es- 
both those which apply to all past service liabilities and those which 
apply to normal costs — require funding on the basis of accrued, (that 
is, both vested and nonvested) liabilities, not merely on the basis of 
vested liabilities. The use of accrued liabilities for this purpose appears 
appropriate because it generally provides the most orderly and com- 
prehensive method for funding the plan's entire liabilities. In this 
way, gradual payments will be made to fund a]l of a plan's present, 
liabilities, including the presently nonvested accrued liabilities which 
are expected to vest in the future. Moreover, funding on the basis of 
accrued liabilities tends to produce some~ hat more rapid funding, and 
as a result generally provides more protection to plan participants. 

Generally, the 30-year amortization requirements initially add on]v 
moderately to an employer's funding cost under present law. This js 
true because under present law interest on unfunded accrued past 
service liabilities (which accounts for the bulk of the level amortiza- 
tion payments required under the bill in the early years) must be con- 
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tributed to a qualified peiision plan. Therefore, your committee believes 
L 

that 30-year amortization will not hamper an employer in starting a 
new plan, or in adding plan amendments, that includes past service 
liabilities. Similarly, the 40-year amortization will not unduly in- 
crease present costs of an employer with an. existing plan. 

P/an urnendrnent8. — The bill provides that past service liabilities 
created by plan amendments are to 'be treated generally in the same 
way as initial past service liabilities of new plans for purposes of the 
minimum funding rules. launder the minimum funding rules these 
liabilities are to 'be amortized separately over a 30-year period (40 
years for inultiemployer plans) from the date the amendment is 
adopted even if this precedes the date on whic'h Ibenefits increase. For 
example, if the iinfunded accrued past service liability added. bv an 
amendment is $100, 000, t' he employer generally is to amortize this 
increase in past service liability in 30 annual payments of $6, 854 (as- 
suming an interest rate of 6 percent and that contributions are made 
at the beginning of each plan year). 

Plan amendments which decrease past service lia'bilities (by decreas- 
ing plan benefits) are treated consistently with plan amendments in- 
creasing benefits; that is. decreases in past service lia'bilities from plan 
amendments are to be amortized over 30 years (40 years for multi- 
einployer plans). Consequently, the minimum 'amortized annual pay- 
ments to fund past service liabilities that must ~be contributed by an 
employer who decreases plan 'benefits generally will not ~be less, in 
any one year, than amortized payments required for an employer 
who started out witlh a plan providing the same (lower) benefits. (Of 
course, a dec'rease in benefits wiil often also decrease the normal cost 
which must be funded annually. ) I! nder the bill plan amer dments may be made on a retroactive basis, 
to a limit'ed extent, without the approval of the Secretary of La'bor. 
In this case, plan amendments may be niade after the close of a plan 
year and yet apply to that year if they are made within the time for 
filing the employer's return (including extensions). for the employer's 
taxable year with or within which that plan year ends. (Since a single 
employer's plan year is not a workable standard for multiemployer 
plans, with respect to multiemployer plans, an amendment may be 
made within two years after the, clo4e of the plan year. ) It is expected 
t iat this provision may be usecl to decrease plan liabi1ities where an error has been m. . de in calculating the amount of benefits that can be 
provicleil and funded under the minimum standard. However, amend- 
ments made, under this provision are not to decrease accrued benefits of any participant determined as of the end of the first plan year to 
which the amendment applies. 

This provision also may be used with respect to increases in plan liabilities. As discussed above. to the extent that past service ]iabili- ties are addied by plan amendments that, are efi'ective as of the effe- ctiv date of the new funding requirements for existing p1ans, and are made within the time allowed for retroactive amendment, these past service 1iabilities mav be amortized over a 40-year period. Your committee also recognizes that in certain cases where plan par- icipan s would otherwise su8er substa'ntial adverse conseqiiences, it may be, appropriate for plan benefits to be retroactively reduced beyond 
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K~8 the limit described above. Therefore, the bill provides that, on appli- 
cation of the plan administrator. (or on motion of the Secretary of 
Labor) and after proper notice to all interested parties and a public 
hearing where interested parties are provided adequate opportunity to 
be heard, the Secretary of Labor may approve a retroactive decrease 
in plan benefits (whether or not nonforfeitable), however, before such 
approval is granted, the Secretary of Labor must make findings of fact 
that if the amendment is not approved, there would be a substantial 
risk that the plan would not be continued, a substantial risk of a cur- 
tailment. of benefits (more than the curtailment that would occur with 
approval of the amendment), or a substantial risk that current levels 
of employee compensation would be substantially curtailed F~urthei- 
more, the Secretary of Labor must find that failuie to appr'ove the 
amendment, woulcl be adverse to the interests of plan participants in 
the aggregate. Any amendment approved by the Secretary of I. abor 
is to be retroactive only for stich limited time period. and is to decrease 
benefits only to such extent, as is necessary or appropriate to cai'r y out 
the'purposes of the bill and as is necessary or appropriate to provide 
adequate protection to plan participants and beneficiaries 

Your committee's bill provides that a retroactive decrease in benefits 
approved by the Secretary of Labor is not to eliminate a funcling 
deficiency for purposes of the nondecluctible 5 percent excise tax (dis- 
cus:ed beloiv). however, a reduction in benefits may be used to con ect 
a funding deficiency for purposes of the 100 percent excise tax on 
under funding (discussed below) . 

E'z:perieftce losses af&d gains. — During the course of a pension plan, 
actual plan experience may turn out to be poorer than anticipated. 
For example, the value of plan assets may turn out to be less than ex- 
pected. Where this occurs, there generally will be an "experience loss" 
which must be funded if the plan is to be able to pay the benefits owed. ' 
Since experience losses relate to previously established plan liability, 
they may indicate that the plan has become underfunded in relation 
to the required minimum for funding normal costs and past service 
liabilities. Consequently, your committee believes it, is reasonable to 
require faster funding for these amounts than for newly establishecl 
past service liabilities. The bill provides that under the minimum fund- 
ing rules these losses are to be amortized (with level anmial payments, 
including principal and interest) over not more than 15 years (20 
years for multiemployer plans) from the date the loss is determined. 
Your committee believes that a, 15-year amortization period generally 
will provide adequate funding of experience losses, while. at tire same 
time protecting employers from potentially severe financial burdens 
arising from experience losses created by uncontrollable events. 

Your committee understands that the 1;i-year period, while protect- 
ing the financial security of plans, generally will not discouraoe pen- 
sion plans such as "final average pay plali" whiclr increase accruccl 
benefits as pay increases, and thus are generally desirable from the 

a rroyvey er tbe bill nrovides that exnerrenc e nains and losses are to be determinelr 
nader the fnndinn method nsed tn cletermine costs nn"er the plan. It is nntlet stood that 
so~we fnndtna nmthods. snch as the "aaareente r~ethod". tlo not provide experience asins 
nr ios=es, bnt differences bets een anti& tpated and actnol experience are snhsnmed in the 
bnaic fnndina reonirements of tbe method. If a nian were to nse snch a fnndina method, 
it is anticipated that the plan vvould not neetl to separately amortixe experience aain's or 
los se. . 
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L79$ employee's view. Additionally, it is believed that tinder the 15-year 
requirement employers vill not be subject to unnecessary financial 
burdens where they have experience losses beyond their control. 

A pension plan also may have experience gains during the course 
of its operation. These gains would occur because experience is more 
favorable than anticipated. For example, the value of plan assets may 
be greater than expected. The bill treats experience gains symmetri- 

cally with experience losses, so that gains are spread over 15 years (20 
years for multiemployer plans) from the date they are determined. 

The bill provides that changes in accrued plan lia'bilities resulting 
from changes in actuarial method or assumptions are to be treated as 
experience losses (or gains). Additionally, the bill provides that 
changes in plan cost that result from changes in the Social Security 
Act (or other retirement benefits created by State or Federal law) or 
in the definition of wages under section 3121 of the Code are treated as 
experience losses (or gains). It is expected that the actuarial assump- 
tions for plans afFected by social security, etc. now generally will allow 
for such changes since to a substantial extent these changes may be 
anticipated. In this circumstance, if changes in plan cost from changes 
in social security were not treated as experience gains to be amortized, 
employers with plans that did not properly allow for social security 
changes might be able to, upon increases in social security payments, 
substantially decrease current contributions and thereupon plan par- 
ticipants would 'receive correspondingly less protection. 

Your committee recognizes that plan experience rarely conforms to 
anticipations on a year-by-year basis, but that experience often is close 
to expectations over a longer period. Therefore, to smooth fluctuations 
in funding required by amortization of experience gains and losses, , 

the bill provides that experience gains and losses are to be determined 
at least every three years and generally need not be determined any 
more frequently. However, under the bill the Secretary of the Treasury 
may provide by regulations that experience gains and losses are to be 
determined more frequently than every three years, in particular cases. 
Your committee expects that this generally will be required only for 
plans that show aii unusual need foi frequent calculations, such as for 
plans with relatively high claims for payments with respect to. assets 
available. (Under the bill, regulations requiring more frequent deter- 
mination of gains and losses are to be'e8ective with respect to plan 
years beginning after December 31, 1975, only if approved by the Sec- 
retary of Labor. This is to ensure that the rules of the Internal Revenue 
Service and the Department of Labor with respect to frequency of 
determination of gains and losses are similar. It is anticipated that 
similar regulations prescribed by the Secretary of Labor are not to 
be efFective' for those years until approved by the Secretary of the 
Treasiiry. ) 

Additional fuelling 8tandurd. — Your committee recognizes that cer- 
tain plans with a high proportion of nonforfeita'ble benefits in relation 
to assets availa'ble may not be adequately funded under the basic mini- 
mum funding standard. Therefore, an additional minimum funding 
standard is provided in the bill which is to be used in any year in which 
it would require a greater amount of plan contributions than would 
the basic minimum f unding standard. 
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Under the additional funrling standard, the plan is to determine 
unfunded nonforfeitable liabilities (total nonforfeitable liabilities less 
plan assets) . Then the amount required to amortize these unfunded 
nonforfeitable liabilities over a period of 20 years (including principal 
and interest) is to be calculated. The amount to be contributed is the 
first year's payment under that amortization schedule. This calculation 
is to be repeated each year (on the basis of a new 20 year period) in 
which the additional funding standard would require a higher contri- 
b»ti on than the basic standard. Since the amount of unfunded non- 
fo& feitable liabilities generally will decrease with contributions, in 
s»cceeding years the payment under the additional funding standard 
geiierally will be less than the prior year's payment. Therefore, this is 
a declining balance methocl of f unding. 

Your committee anticipates that the amount of unfunded non- 
forfeitable liabilities generally will be reported on an annual basis to 
the Department of Labor, and, thus, the basic figures required for 
this calculation will be readily available to most plans. Additionally, 
your committee understands that this additional standard will apply 
infrequently but that it will bring about necessary additional funding 
in the few cases where it will apply. 

T~ariance from fending requirements— . At times an employer's 
financial circumstances may prevent him from meeting the minimum 
funding requirements. Your committee does not believe that in such 
a situation an employer should be forced to abandon his plan. To deal 
with cases of this type the bill provides that upon a demonstration 
by the employer of substantial business hardship and a showing that 
«pplication of the minimum funding requirements would be adverse to 
the interests of the plan participants in the aggregate, the Internal 
Fevenue Service may waive all or part of the minimum funding re- 
q»irements for a, year, including normal costs, amortization of past 
service costs and amortization of experience losses. However, to limit 
tlie»nderfunding which may occur in cases of this type, the bill pro- 
vides that the Service may not waive all or part of the funding require- 
ments for more than five years (whether or not consecutive) in any 
fif teen-year period. 

Also, the Service may not waive amortization of previously waived 
contributions. 

The bill provides that in determining whether substantial business 
hardship exists for single employer plans, the Service is to take into 
account factors such as whether the employer is operating at an 
economic loss (which may not be the same as operating at a tax loss), 
whether there is substantial unemployment or underemplovment in 
the employer's trade or business, and whether it is reasonable to ex- 
pect that the plan will be continued only if the waiver is granted. The 
determination of substantial business hardship is not to be limited 
to an examination of these factors, however, nor must all these factor 
be met for there to b'e a finding of substantial business hardship. 

In determining whether a waiver should be granted, your commit- 
tee contemplates that substantial business hardship generally will only 
occur in situations where the employer did not foresee, and could not 
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reasonably have been expected to foresee (at the time the plan or plan 

amendment which gave rise to the liability in question was estab- 

lished), the event which causes the business hardship. Your committee 

contemplates that the Service will grant;i waiver of funding normal 

cost only in unusual situations and will make, a separate determina- 

tion for each instance of waiving normal costs. Additionally, your 
committee expects that each successive application for waiver will be 

viewed in light of previous waivers' efFects on the financial security 
of the plan, and that only rarely will the Service waive normal cost 
for more than one or two-plan years based on'the same business 

hardship. 
The bill provides that if a waiver of funding requirements is in 

efFect, the plan may not be amended in a way that would increase 
plan liabilities (through increasing benefits, changing the accrual of 
benefits, or changing tlie rate at which benefits become nonforfeitable) 
as long as there are any unfunded waived contributions outstand- 
ing under the plan. It is contemplated that generally other plans of 
the employer mav not be established or amended to establish or in- 
crease benefits during a period. of waiver. IIowever, your committee 
contemplates tliat re~gulations wil] provide that an employer may 
reduce waived liabilities at a rate faster than that provided by the 
minimum funding requirements. It is also expected that in consi&ler- 
ing whether a waiver should be granted. the Service will weigh as a 
factor against the waiver any recent plan amendment (e. g. , within 
three years before the request for waiver) that increases plan liabilities. 

It is also contemplated that the Service may apply reasonable con- 
ditions to a waiver, and, for example, as a condition of waiver the 
Service may require plan amendments that eliminate previous recent 
increases in liabilities. It is recognized that the approval of the Secre- 
tary of Labor may be required in some c;ises, however, to retroactively 
reduce plan benefits. If a plan were to be amciided to increase plan 
liabilities (or if a condition of waiver otherwise were violated) the 

. mount waived and not yet amortizecl would immediately become 
part of the current minimum funding requirement in the year the 
condition is breached (and consequently this amount would immecli- 
ately be charged to the funding standard account) . 

The amount waived by the Service must be amortized in no more 
than 15 equal annual payments (including interest and principal), 
beginning the year after the year the waived contributions were due, 
If a shorter period were required, after several years of waiver an 
employer's total contributions coulcl bc so high that it would be quite 
difFicult to meet this. obligation. particularly if the employer were 
just returning to financial stability. The bill provides that the amor- 
tization of the amount waived may not itself be waived in subsequent 
vea, l's. 

Your committee's bill also provides a special relief provision for 
multiemployer plans, allowing longer neriods to amortize past service 
costs or experience los~es. This extension of time may be allowed if 
10 percent or more of the emplovers contributing to the plan demon- 
strate to the Secretary of I. abor that they would experience substantial 
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L82~ business hardship if required to meet the otherwise applicable amor- 
tization requirements. In this case also, however, a variance is not to 
be allo~ed unless application of the minimum funding standards 
would be adverse to the interests of plan participants in the aggregate. 
In this case the Internal Revenue Service is to extend the amortization 
periocl for the time recommended by the Secretary of Labor, up to a 
maximum extension of 10 years (nnd therefore a maximum amortiza- 
tion period of o0 years for past service costs and 30 years for experi- 
ence losses). In determining whether substantial business hardship 
exists in the case of multiemployer plans, the Secretary of Labor is 
to take into account factors such as ('but not limited to) whether there 
is substantial unemployment or underemployment within the industry, 
whether the sales and profits of the industry are depressed or declining. 
nnd whether it is reasonable to expect that the plan will continue only 
if the waiver is granted. 

Your committee believes that a strong showing of hardship must, be 
mn. de for longer extensions to be made available and it is intended 
t'liat only rarely are extensions of more than o years to be allowed. 
Furthermore, as is the case «enerally with waivers, if the plan is 
nmendecl to increase liabil'ties (throurch an increase in benefits, n 
chan«e in the nccrunI of benefits. or a change in the rate of ve=ting) 
during the period that the waived liabilities nre unfunded. the waiver is 
immediately to terminate and the waived liabilities are+o become a part 
of the current vear's minimum funcling requirements. In addition, 
reasonable conditions may be applied to extensions of amortization 
yx riods. For examnle. if an extension is allowecl for amortizing liabil- 
ities n cnrrespondin«extension might b appropriate for amortizing 
corresnoncling experi. ncc gains, or nmendments that clecrense plnn 
]inhilities. 

Your committee also recognizes that in some situations it ~~ould be 
inappropriate to require multicmplover plans to meet t' he basic fund- 
ing requirements. To meet this»robleni. the bill »rovides that the 
Secretarv of I. abor mav prescri'be an alternate funding method for a 
mu]tiemplover plan, determining the an»ual contrib»tio»s and credits 
to the funding stanclard account. The Secretarv of Labor may also 
prescribe. uncler the variance proceclure. alternative inethods for satis- 
fyin« the requirements of the bill with respect to changing the multi- 
emplover plan's fundin& method or plan venr. 

A variance mav be prescribed bv the Secretary of Labor onlv after 
the Secretarv holds a public hearing on the plan in question and 
allows interested persons, including participants and beneficinries of 
the pIan an opportunity to present their views. In this regard. a 
variance cannot be granted unless the Secretary of Labor is satisfied 
(and makes a finding') that all plan participants and o'ther interested. 
persons have received cadequnte notice from the plan administrator 
prior to any public hearing on the variance. If a varinnce is to be 
«rnnted. the Secretnrv of Labor. after a pubIic hearing. is to mnke n 

finding that the basic funcling requirements woulcl i»cr ease plan costs 
to such nn ext nt thnt there wo»1R be n substa»tial risk that the plan 
wou1R be terminated, that benefits under the plan woiild be substnn- 
tia11y dccrensecl without the variance. that (if the p'an were contin:, d 
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at its current level) employee compensation would be substantiallv 
decreased, or that unieasonable administrative burdens would be!m- 
posed on the plan under the basic funding requirements. Additiona'ily. 
tlie Secretary of Labor is to make a finding that the basic funding re- 
quirements (or discontinuance of the plan) would be adverse to the 
interests of plan participants in the aggregate. A variance is to be 
a. llowecl by the Secretary of Labor only for such a limited period as is 
necessary or appropriate to carry out the purposes of the bill, and to 
provide adequate protection to plan participants and beneficiaries. In 
addition, the alternative method prescribed by the variance must also 
conform to these standards so that the method is necessary or appro- 
priate to carry out the purpose of the bill and the method would pro- 
1 ide;idequate protection to participants and beneficiaries under the 
l')1 ail. 

It is intended that generally applications for variances are to be 
made before the last day for timely contribution of the amount in 
question, and are to be acted upon expeclitiously by the Internal 
Revenue Service and the Secretary of Labor. 

The funding 8tcndurd account. — As previously indicated, the bill 
requires that each covered plan must maintain a funding standard 
account. The purpose of this account is to facilitate the determination 
of whether a plan has met the minimiim funding standard. A plan 
will meet the minimum funding requirements only if, at the end of 
each plan year, the account does not, on a cumulative basis, have an 
excess of charges for all plan years over credits for all plan years. The 
account is to be charged each year with the normal costs for that year 
and with the mininuim amortization requirements for past service 
costs, experience losses, and waived contributions for each year. On 
the other hand the accouiit is to be credited with the contributions 
made for the year, with amortized portions of cost decreases, resulting 
from plan amendments and experience gains, and with any waived 
contributions. 

To determine if the plan meets the minimum funding standard, 
the funding standard account is to be reviewed as of the end of each 
plan vear. However, the bill provides that an employer may contribute 
to a plan after the end of his taxable year and up to the date of filing 
his tax return, and these contributions may relate back to his previous 
taxable year. Thus, for exaniple, where the plan and taxable years are 
the same this will allow payments made within this time to relate back 
to the previous plan year for purposes of the minimum funding re- 
quirements and the funding standard account. This should provide an 
employer with sufhcient time to reconcile the funding standard accouiit 
and make the contributions needed to avoid underfunding. 

If the account has a positive balance at the end of the plan year, 
the employer will have contributed more than the minimum funding 
standard requires. Since income will be earned on amoimts in the plan. 
the bill provides that this positive balance is to be credited with inter- 
est, ' which will reduce the need for future contributions to meet the, 

s The interest rate or rates to be used to charge or credit the ac o with the rate or rates used nnder the lan to de P o " o o g 
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minimum funding standard. On the other hand, if the funding stand- 
ard account has a deficit balance, the eniployer will have conti ibuted 
l«s than required under the minimum funding rules, and the deficiency 
» to be charged with interest. Interest is charged in this case because 
the deficiency will become larger over time by the amount of incouie 
the plan would have earned had the minimum requirements been com- 
plied with and therefore the employer will have to pay more to the 
plan than just the amount he failed to contribute in the plan year. (A 
plan in existence on the date of enactment will start with a zero 
balance in its funding standard account on the eRective date for the 
new funding rules applicable to the plan. Similarly, a newly-estab- 
lished plan will start with a zero balance in its funding standard 
accouiit. ) 

An example of the operation of. the funding standard account for a 
single employer defined benefit pension pla. n is described below. 

It is assumed that in 1978 the plan is established with a past service 
liability of $1 million and a normal cost of $70, 000. The interest rate 
used to determine liabilities under the plan for 1978 and for all years 
in this example is 6 percent per year. It is also assumed that this plan 
chooses to determine experience gains and losses on an annual basis, 
rather than every three years, as is generally allowed under the bill. 
In the first plan year, the employer contributes $188, 587. The plan's 
funding standard account for 1978 will be as follows: 
Credits: 

Employer contributions 

Charges: 
Normal cost 70, 000 
Amortization — initial past service cost (30 years) 6~, 537 

Total 138, :4 7 

Net balance 0 

In the year 1979 the plan is amended (eRective for 1979), iiicreasing 
past service liabilities by $100, 000. The plan's normal cost for benefits 
as amended is $75, 500. There is a net experience gain of $5, 000 ovei the 
prior vear. In this year, the employer's contribution is $165, 975. The 
plan's funding standard account for 1979 will be as follows: 
Credits: 

Em ployer contributions $16;). 07. i 
Amortization — experience gain (15 years) 436 

Total 166. 461 

Charges: 
iVormal cost 
Amortization — initial past service liability. 
Amortization — past service liabilitv from amendment (30 years) 

Total 
Balance 
Interest on balance 

75, 500 
6Y. 537 

6, 854 

150. S91 

' 934 

Net balance 
~ This assumes that 

beginning of the year. 

16, 504 

ail amounts other than interest are charged and credited nt the 
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In 1980 the normal cost of the plan is $76, 900. There is an experience 
loss for the preceding yea. r of $10, 000. The employer contributes $135, 
572. The plan's funding standard account for 1980 will be as follows: 
Credits: 

Employer contributions 
Amortization — experience gain 

Total 

Charges: 
Normal cost 
Amortization — initial past service liabil'ity 
Amortization — past service liability from amendnlent 
Amortization — experience loss (15 years) 

Total 

Net 
Balance from previous year 

Balance 
Interest on balance 

186, 058 

76, 200 
68, 537 
6, 854 

971 

152, 562 

— 16, 504 
16, 504 

Net balance 

In case the additional funding standard applies, the funding stand- 
ard account is to be charged with the excess of the amount to be con- 
tributed under the additional funding standard over the amount to be 
charged as normal cost, amortization of past service costs and experi- 
ence losses, less the amortized credits for plan amenclments that de- 
crease liabilities and for experience gains. (However, to ensure the 
account is properly maintained, these amounts also are to be charged 
and credited to the account in this case. ) 

The funding standard account — 8pecial smle8 — combining and ojj- 
aetting amounts to be amortized. — Your committee recognizes that the 
amortization rules may require a plan to keep accounts for amortizing 
a number of difFerent items. AVhile the amortization charges and 
credits to be entered in the funding standard account for any one year 
will net out to a single figure, some may prefer not to maintain a 
number of difFerent amortization accounts. Therefore tne bill provides 
that amounts required to be amortized may, at the taxpayer's discre- 
tion, be combined into a single amount to be amortized. 

The bill provides, pursuant to regulations to be issued by the Sec- 
retary of Treasury, that amounts which are amortizable credits and 
charges may be ofFset against each other with the balance to be amor- 
tized over a period determined on the basis of the remaining amortiza- 
tion periods for all items entering into the credits or charges, which- 
ever is greater. Also, pursuant to regulations, amortizable credits (or amortiza'ble charges) may be combined into one credit or one 
charge to be amortized over a period determined on the Ibasis of the 
remaining amortization periods for all items entering into the com- 

bin 
bined amount. It is expected that if a taxpayer elects to oFFset or co ine amounts to be amortized, this election will apply to all amounts 
(both charges and. credits) required to be amortized for the year of election. 

An example of the netting and combining of amortizable amounts 
by a single employer plan is described below. 
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It is assumed that the plan has no past service cost. It is also assumed 
that the plan chooses to determine experience gains and losses on an 
annual basis rather than every three years as is generally allowed un- 
der the rebill. In year 1, the plan has an experience loss of $40, 000. In 
year 2, the plan has an experience gain of $15. 000. In yea" 8, the plan 
has an experience loss of $10, 000. In all these years the plan uses a o- 
percent per annum interest rate in. computing its plan costs. 

The $40, 000 experience loss that occurs in year 1 must be amortized 
over" 15 years, requiring annual payments of $8, 675. The first payment 
to amortize this amount is made in year 2. 

At the end of year 2 (after one payment of $8, 670) the remaining 
unamortized balance of the $40, 000 experience loss is $88, 145. ' 

The $15, 000 experience gain that occurs in year 2 also is to be amor- 
tized over 15 years. Alternatively, it may be combined with the remain- 
ing experience loss of $88, 145, reducing the unamortized loss by 
($88, 145 minus $15, 000) to $28, 145. It is expected that under regula- 
tions to be issued by the Secretary of the Treasury, the balance of 
$28, 145 may be amortized over 14 years (the remaining amortization 
period of the greater amount), in equal annual payments of $2, 227. 
At the end of year 8 (after one payment of $2, 227) the remaining un- 
amortized balance of the netted experience loss and gain is $21y964 
(requiring annual payments of $2, 227 over 18 years) . 

The $10, 000 experience loss that occurs in year 8 would be amortized 
over 15 years in equal payments of $918 per year if it were to be 
separately computed and amortized. On combining this loss with the 
previous net experience loss, the base for amortization is ($21. 964 plus 
$10, 000) or $81, 964. It is anticipated that under regulations to be 
issued by the Secretary of the Treasury this amount may be amortized 
by 18 annual payments of $8, 145 ($2, 227 plus $918) and thereafter one 
payment of $1, 780. 

&S'peciul rule8 — the full fundinq Zt'nw'talion. — In some cases, the dif- 
ference between the total liabilities of the plan ('all accrued liabilities 
including normal cost) and the total value of the plan assets may be 
smaller than the minimum funding requirement for the year. For ex- 
ample, this could occur where the plan assets had increased substanti- 
ally and unexpectedly in value. Where the excess of total plan liabili- 
ties over assets is less than the minimum funding requirement otherwise 
determined, your committee believes that an employer should not have 
to contribute more than the amount of this excess liability, for upon 
contribution of this amount the plan will become fully funded. As a 
result, in this case the bill provides that the amount to be charged to the 
funding standard account (and to be contributed). is to be limited to 
the difference between the total liabilities of the plan and. the fair mar- 
ket value of the plan assets. Since the full funding limitation reduces 
the amount otherwise required to be contributed to a plan, it appears 
appropriate to use the lower of fair market value or the value of plan 
assets as normally determined. (As discussed below, the value of plan 
assets as normally determined may be greater than fair market value in 
certain cases and in such situations use of the normal valuation meth- 
od could inappropriately limit contr ibutions to a plan. ) 

~ This is based on the assumption of a 5 percent interest charge on the unpaid 
balance during the year. 
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L87$ When the full funding limit applies, the amortization schedule for 

charges and credits to the funding standard account are to be consid- 

ered as fully amortized, and these schedules generally are to be elimi- 

nated from the calculations under the funding standard account. How- 

ever, if the plan is amended in later years to increase plan. liabilities, 

a net amortization schedule would be established with respect to this 

increase in liabilities. For years after thefull funding level is reached, 

the funding standard account will continue to be charged with the 

normal cost of the plan. Consequently, unless asset values increase cor- 

respondingly with the increase in plan liabilities, eventually the full 

funding limitation will not be applicable and the employer will have 

to make contributions to the plan to meet the minimum funding 
requirements. 

If the employer fails to make the required contributions in a year 
in which the full funding limitation is applicable, the excise tax (de- 
scribed below) on underfunding in that year is to be based only on the 
amount that should have been contributed, given the full funding 
limitation. 

For the purpose of calculating the full funding limitation, the bill 
provides that plan liabilities (including normal cost) are to be deter- 
mined under the funding method used by the plan to determine costs 
for the year, if the liabilities can be d, irectly calculated. under this fund- 

ing method. However, if this cannot be done under the plan's funding 
method, in order to allow the full funding limitation to apply, the bill 
provides that the accrued liabilities are to be calculated under the 
entry age normal method, solely for the purpose of determining the 
application of the full funding limitation. 

Whether the full funding limitation applies generally is to be deter- 
mined at the end of the plan year, after all plan liabilities for that 
year have accrued. For purposes of the full funding limitation, the 
value of plan assets generally is to be determined as of the usual valua- 
tion date for the plan. Since, as discussed above, contributions gen- 
erally can be made to a plan after the end of a plaza year and yet relate 
back to the previous plan year, there should be no timing problem 
with respect to such year-end calculations. 

Special nsLe8 — money purchase pension p/an8. — Generally, the fund- 
ing standard account for money purchase pension plans is to be 
charged annually with the amount that must be coritributed for the 
year under the plan formula, and is to be credited with the amount that 
is paid. As a result, employers who have these plans must annually 
make the payments required under the plan. If the employer does not 
make suScient contributions to meet the minimum funding require- 
ments, he is to be subject to the excise tax described below. However, 
the Internal Revenue Service may waive the contributions required, 
in the same manner as it may waive these contributions for defined 
benefit pension plans. 

For purposes of the funding rules, a "target benefit plan" generally 
is to be treated as a money purchase pension plan. However, a plan ( for 
example. a so-called Taft-Hartley plan) that provides an agreed level 
of benefits and a specified level of contributions is not to be considered 
a money purchase pension plan if the employer or his representative 
participated in the determination of the benefits. 
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$88 J 
8peciaZ rule8 — collects~ ely bargained plan8 and v&lans of controlled 

gi"aves. — Plans maintained pursuant to a collective bargaining agree- 
ment between employee representatives and. one or more emplo~yers 

often provide for a predetet mined level of contributions over a period 
longer than 12 months. Your committee believes that for the funding 
requirements to be worl. -able in these cases, employers generally must 
be allowed to base their contributions on the bargained and agreed 
upon basis. Consequently, for purposes of maintaining the funding 
standard account, a plan year of a plan maintained pursuant to a col- 
lective bargaining agreement generally is to be considered as extend- 
ing for the term of the collective bargaining agreement. This provision 
is intended to adapt the minimum funding standard to those plans 
where contributions are. fixecl by contract in accordance with a fixed 
stand hard, such as a specific dollar amount per hour of covered employ- 
ment or a specific dollar amount per ton of coal mined. 

Ender such a plan if the actuarial assumptions were reasonable and 
the actuarial calculations were correct as of the beoinning of the term 
of the agreement, and the agtced contributions were made, there would 
be. no deficiency in the funding standard account for the term of the 
collective bargaining agreement. Any experience loss could be made up 
by adjustment of the contribution rate or the level of benefits for the 
term of the next agreement. The special definition of plan year would 
not afFect the required periods of amortization or the computation of 
the excise tax; also, with respect to collectively bargained plans it is 
intended that experience gains and losses genera. lly are to be deter- 
mined at the end of each contract period, or at the end of every 3 calen- 
dar years if more appropriate for the particular plan. 

The bill also provides that, to meet the needs of other collectively 
bargained plans, the Secretary of the Treasury may issue regulations 
that provide other periods that may be treated as plan years. For 
example, it is understood that some multiemployer collectively bar- 
oained plans are based on a number of contracts, each expiring at. 
diiFerent times. It is expected that in this case the regulations would 
provide that the plan could use a 12-month period (or perhaps longer 
period if needed) for the plan year. In this case, when experience losses 
are determined, the plan trustees could arrange for an increase in 
contributions for the next year, or could arrange for a decrease in 
future benefits to allow negotiations to occur later to increase con- 
tributions. Additionally, as discussed above, limited retroactive plan 
amendments would be allowed without the approval of the Secretary 
of T. abor for up to 2 years after the end of the plan year, so benefits 
coulcl be reduced to a limited extent if needed to avoid a funding 
deficiency. 

The bill also provides that in the case of collectively bargained 
plans, the minimum funding standard is to be determined as if all 
participants in the plan were employed by a single, employer. The bill 
provides the same treatment for deduction purposes. This merely re- 
states existing law. 

In the case of a plan adopted by more than one corporation which 
is a member of a controlled group of corporations (within the mean- 
ing of section 1563(a) of the Code without regard to section 1563 
(a) (3) (C)) the bill provides that the minimum funding standard 
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LSD and. the exc. 'se tax on underfunding and the new rules with respect to 
maximum deduction limits (described below) are to be determined 
as if all members of the controlled group which adopted the plan were 

a single employer. Allocations of the minimum funding requirements, 
excise tax liability and deduction limits between members of the con- 

trolled group are to be determined under regulations prescribed by 
the Secretary of the Treasury. 

Excluder'ori8 from. coverage — iri8ured p/an8. — If a pension plan is 
funded exclusively with certain individual insurance contracts, the 
bill provides that the plan is not subject to the minimum funding re- 
quirements. Your committee believes that if qualified insurance con- 
tracts are used to fund a plan and payments are timely made, the plan 
will be proper ly funded. 

The contracts that are to qualify for this treatment are level annual 
premium individual insurance contracts where the premium is paid 
from the first date of an individual's participation in tahe plan (and 
from the time an increase in benefits becomes efiective) and is not paid 
beyond. the individual's retirement age. Also, t/he benefits under the 
plan must, be tahe same as the benefits provided by the individual con- 
tracts at normal retirement age. In addition, the benefits must ~be 

guaranteed by the insurance company to the extent that premiums are 
paid. For the contracts to qualify, the insurance company must be 
licensed to do business in the State where the plan is located. Further- 
more, premiums for all plan years must tave ~been timely paid or 
the policy reinstated. In addition, rights under the contracts must 
not have been subject to a security interest during the plan year, and 
no loans must, have been made on the policy during tahe plan year. 

If any of these requirements are not satisfied, then the normal 
rules with respect to the funding standard must be 'followed. If a plan 
is initially funded with qualified insurance contracts, but, e. g. , a con- 
tract payment is not made, then the plan will become subject to the 
minimum funding rules and an excise tax may be owed (as described 
below) if the plan funding falls below the minimum standard, (Gen- 
erally, if the payments had ~been timely made until this time, the 
funding standard account for tahe year of nonpayment would start 
with a zero balance, the accrued plan liabilities and properly amortized 
amounts would be charged to the account. for the year in question, 
and any excise tax owed would be based on the net charges to the fund- 
ing standard account for that year. ) 

Fxclusion8 from coverage — profit-sharing plau8, etc. — Under pres- 
ent law profit-sharing and stock bonus plans do not require a definite 
predetermined formula for determining the portion of profits to be 
shared annually with the employees. Since the contributions to these 
plans may be varied substantially year-by-year under the plan, your 
committee believes that it is inappropriate for profit-sharing and stock 
bonus plans to be governed by the minimum funding standard. 

Qn the other hand, employer contributions under money purchase 
pension plans must be definitely determina~ble ancl fixed without being 
geared to profits. It is appropriate for these plans to be governed 
by the minimum funding standard since the application. of this 
standard (as under present law) will require tjhe employer to make 
definitely determined contributions to the plan. 
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K~03 Your committee intends that plans generally are to be considered 
money purchase pension plans which meet the "definitely determina- 
ble" standard where the employer's contributions are fixed by the plan, 
even if the employer's obligation to contribute for any individual 
employee may vary based on the amount contributed to the plan in any 
year by the employee. For example, it is expected that a matching plan 
which provides that an employer will annually contribute up to 6 per- 
cent of an employee's salary, but that this contribution will be no more 
than the employee's own (nondeductible) contribution, will meet the 
"definitely determinable" criteria. In this case, the employer's contri- 
butions are set by the plan, will not vary with profits, and cannot be 
varied. by the employer's action (other than by a plan ameridment). 
(Of course, the plan must meet the nondiscrimination and other re- 
quirements of the Code to be qualified. ) 

Your committee understands that some plans are ba, sed solely 
on contributions from participating employees, without contribu- 
tions of employers. In this case, your committee believes it would be 
inappropriate to make the employer responsible for the contribu- 
tions of his employees. Consequently, ~here the plan has iiot provided 
for any employer contributions at any time after the date of enact- 
ment of the bill, the plan is to be exempt from the minimum funding 
standards and the excise tax on underfunding. Similarly, it would be 
inappropriate for the employer to be responsible for i'oluntary em- 
ployee contributions, and consequently. voluntary contributions (and 
benefits attributed thereto) are to be disregarded for purposes of the 
minimum funding standard and the excise tax on underfunding. 

Exclusione from coverage — government @krone and church, p/am. — 
It has been argued that government plans should be exempt from the 
funding standards since the taxing power can be viewed as a practical 
substitute for these standards. On the other hand, your committee is 
concerned with reports that in the case of a number of governmental 
units, such generous pension promises have been made and so little 
funds have been set aside currently, that the practical likelihood of 
imposing sufilcient taxes to pay those benefits may be open to question. 
In view of this conflict. your committee does not believe present law 
should be changed at this time regarding government plans which are 
qualified under the Federal tax laws. 

The bill, therefore, piovides that any tax-qualifie government plan 
that meets the requirements of existing law with respect to funding 
will be exempt from the new minimum funding requirements. (This 
generallv means that these, plans must currently contribute normal 
cost plus interest on unfunded past service cost. ) This exemption will 
apply both to existing and newlv-established government plans. 

In view of the information received with respect to possible under- 
funding problems of the plans, the bill provides that your committee 
and the Committee on Education and Labor are to study whether plans 
maiTitoined hy Federal, State. or local governments are adequatelv 
funded (taking into account the new minimum funding standards of 
the bill') . Your committee and the Committee on Education and Labor 
is to submit to the House of Representatives the results of this study 
together with recommendations on funding standards for government 
plans by December 81, 1976. 
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Under the bill, government plans are plans established and main 
tained for their employees by the United States Government, or by 
the governinent of any State or political subdivision of a State, or by 
any agency or instrumentality of such governments. Also, except for 
the study described above, a plan to which the Railroad Retirement 
Act. of 19;~5 or 1987 applies is to be treated as a government plan, 

The bill also generally exempts church plans from the new funding 
requirements if these plans meet the funding requirements of present 
law. However, a church plan may elect to have all the provisions of 
the Internal Revenue Code regarding participation, vesting, funding, 
and form of. benefit apply. If such an election is niade„ then the mini- 
mum funding provisions will apply to the plaii. (Under the bill, once 
it is made, the election is irrevocable. ) 

A. church plan is defined under the bill as a plan established and 
maintained by a church (or convention or association of churches) 
that is tax-exempt under section 501 of the Code. However, a chuich 
plan does not include a plan established and maintained primarily 
for the benefit of persons employed in connection with an unrelated 
trade or business. Xor does a church plan include a multiemployer 
plan if one or more employers are not tax-exempt under section 501 
of the Code as a church (or convention or association of churches). 
With respect to plans in existence on January 1, 1%4, if the plan 
applied on that date to employees of . any tax-exempt agency of a 
church (or convention or association of churches) which established 
and maintained the plan, then the employees of the agency are to be 
treated as employees of the church (or convention or association ot 
churches) . 

Actuarial comsideratione — enrollment of actuarie8 to practice before 
the Interria/ Eevemue 8ervice. — Defined benefit pension plan costs gen- 
erally are actuarial estimates of future costs of the plan. In estimating 
pension costs, actuaries must make assumptions ("actiiarial assump- 
tions") about a, number of future events, such as the rate of return on 
investments ("interest"), employees' future earnings, ;ind employee 
mortality and turnover. Actuaries also must choose from a mimber of 
methods to calculate future plan liabilities. The amounts required to 
fund any given pension plan can vary significantly according to the 
mix of these actuarial assumptions and methods. As a result, the as- 
sumptions and methods used by actuaries are basic to the application of minimum funding standards for defined benefit pension plans. Your committee believes that actuaries who perform services for 
qualified pension plans and report to the Internal Revenue Service 

t 
regarding these plans should meet a reasonable standard of comp- 
ence and be held to a standard of reasonableness in choosing their methods and assumptions. The bill requires that the actuarial assump- tions which are used are to be reasonable in the aggregate ', this restates present law. However, there is no existing government regulation of the actuarial profession as there is, for example, for lawyers and ac- countants. Te resolve this problem, the bill provides that standards and qualifications are to be established for enrolling actu 

' t t' 
before the Internal Revenue Service (with regard to actuarial matters only . 

Under the bill, the standards and qualification to be satisfied for enrollment as an actuary are to include education and trairiing in 
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L92$ actuarial mathematics and methodology, and an appropriate period of 
actuarial experience. The education and training requirement is to be 
evidenced by a degree in actuarial mathematics or its equivalent from 
an accredited college or university, successful completion of an exam- 
ination in actuarial mathematics and methodology to be given by the 
Secretary of the Treasury, or successful completion of other actuarial 
examinations deemed at least equivalent to those given by the Secre- 
tary. Your committee anticipates that actuaries also will be enrolled 
to practice before the Department of Labor with respect to pension 
plans. In order to make the enrollment requirements uniform for prac- 
tice 'before the Internal Revenue Service and the Department of Labor, 
regulations issued by the Secretary of the Treasury with respect, to 
standards and qualifications for actuaries are to be efFective after 
Decem'ber 81, 1975, only if approved by the Secretary of Labor. (Sim- 
ilarly, your committee anticipates that regulations issued by the Sec- 
retary of La'bor with respect to qualification of actuaries are to be 
efFective after that date only if approved by the Secretary of the 
Treasury. ) 

In addition, at the Service's discretion, the examination may be 
waived (for a limited period) for persons who present independent 
evidence that demonstrates they have special competence in actuarial 
matters relating to pensions because of their experience at the time 
the enrollment system is instituted. Your committee contemplates that 
the procedure for enrollment of actuaries will appropriately recognize 
the need for independent, competent professional work, and conse- 
quently practice without enrollment will be allowed only in unusual 
cases. 

Your committee intends that the Secretary also establish duties 
relating to practice before the Internal Revenue Service by actuaries 
who are enrolled to practice. These duties may be similar to those 
required for attorneys, certified public accountants, and others who 
practice before the Internal Revenue Service, appropriately modified 
to take account of the special requirements of actuarial practice. For 
example, it is contemplated that the regulations will require an en- 
rolled actuary to notify the Secretary if he discovers that an actuarial 
statement he prepared was not filed with the Secretary. 

In formulating enrollment regulations, it is the committee's intent 
that the Secretary recognize to the extent feasible the varying degrees 
of actuarial skill required in the examination of difFerent types of 
plans. For example, it is understood. that many smaller and simpler 
plans are administered ou the basis of standard actuarial tables which 
are widely published. and on the basis of standard earnings assump- 
tions. In these cases your committee has been informed that contribu- 
tions have been adjusted from time to time to reflect deviations between 
actual plan experience and the staiidard actuarial and interest as- 
sumptions used. To the extent feasible, it is anticipated that the Secre- 
tary will make it possible to use such standard tables, etc. , in the 
examination of these smaller and simpler plans, and make it pos- 
sible for this work to be done by persons with the needed education 
and experience in pension plan administration whether or not their 
training includes the highest level of actuarial skills. The limited num- 
ber of persons with a high level of actuarial skills makes it desirable 
that the stand. ards acceptable for those examining smaller and simpler 
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Q93Q plans not be as restrictive as in the case of those examining the larger 
pl ails. 

It is contemplated that the Secretary of the Treasury would reserve 
the power to suspend from practice before the Service any person en- 
rolled to practice as an actuary after due notice and opportunity for 
hearing. Discipline might be imposed upon an enrolled actuary shown 
to be incompetent, or ~who does not comply with the rules and remi- 
lations established by the Secretary. Your committee intends that pro- 
ceed. ings brought against enrolled actuaries will be instituted in the 
same general rn:;nner as proceedings against, others practicing before 
the Service and will follow the same general procedure as other disci- 
plinary proceedings. Generally, disciplinary proceedings would in- 
volve a complaint served on the actuary, an opportunity for answer, 
and an evidentiary hearing- before a hearing examiner who would 
render a decision (appealable to the Secretary of the Treasury). An 
actuary involved in such a proceeding would have a right to be repre- 
sented by counsel. It is contemplated that the discipline imposed could 
include suspension from practice before the Service, and that under 
appropriate circumstances a petition for reinstatement could be 
granted. 

Actuarial considerations — i"epoxies o j actuaries. — The Internal Reve- 
nue Service must receive detailed information on the actuarial as- 
sumptions and methods used to be able to evaluate whether costs of 
a qualified defined benefit pension plan have been properly determined. 
To resolve this problem, the bill requires periodic actuarial reports to 
be filed with the Internal Revenue Service by plan administrators of 
defiined benefit plans subject to the new minimum funding standard. 
Consequently, actuarial reports will not be required for plans funded 
through qualified insurance contracts, and profit-sharing and money 
purchase plans, among others. However, actuarial reports will be 
required of any defined benefit plan subject to the new minimum fund- 
ing standard, whether or not it remains tax-qualified. 

Actuarial reports are to be made for the first plan year (or the first 
plan year to which this section applies) and every third year there- 
after. Under the bill the Secretary may require more frequent report- 
ing if necessary. The Secretary might require more frequent reporting 
in particular cases (for example, where a plan is to determine expe- 
rience gains or losses more frequently than every three years) or in 
all cases if necessary. If the plan administrator fails to timely file the required actuarial reports, he will be subject to a penalty of $1, 000 for each such failure unless it was due to reasonable cause. 

Under the bill, the plan administrator generally is the person desig- nated as such by the plan instrument. If no administrator is so desig- 

1 
nated, the administrator will be the employer for a sin 1 1 r a sing e emp oyer 
p an, and will be the joint board of trustees, etc. , for a plan maintained 
iy several employers or several employers and an employee organiza- tion. In other cases, the plan administrator will be the person pre- scribed by repiilations issued by the Secretary of the Treasury. The periodic actuarial reports must be prepared and signed by actuaries enrolled to practice before the Internal Revenue Service. Tlie reports must include a description of the plan, a description of ie funding method and actuarial assumptions guised to d t ' t un er ie p an, a certification as to whether the plan is adequately 
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C94 maintaining a funding standard account, and any other information 
regarding the plan, as the Secretary may require. For example, it is 
contemplated that the periodic reports will include detailed informa- 
tion on the basis for any change in actuarial assumptions. 

The actuary who prepares tJie reports must certify that, to the best 
of his knowledge, the report is complete and accurate. EIe must also 
certify whether, in his opinion, the funding method is reasonable and 
the actuarial assumptions used to determine the plan costs are reason- 
able in the aggregate. It is contemplated that the actuary will be sub- 
ject to discipline and may be suspended froni practice before the 
Internal Revenue Service if he falsely certifies a report. 

Actuarial conkiderationk — actuarial wknmpt~'one, methoCh, valuation 
of akketk. — Since actuarial calculations determine plan costs, the bill 
includes several basic rules regarding these calculations. Under the 
bill, plan liabilities must be determined on the basis of actuarial as- 
sumptions, that, in the aggregate, are reasonable. Your committee 
recognizes that frequently there is a range of actuarial assumptions 
which may be appropriate for determining the costs of a defined bene- 
fit pension plan, and the choice of the appropriate assumptions is very 
much a matter of judgment. In this circumstance, an employer may 
attempt to substitute his judgment for that of his actuary, v. hich may 
lead to situations where plan costs, ai e not being independently deter- 
mined by an actuary. Your committee believes that it is inappropriate 
f' or an employer to substitute his judgment in these matters for that of 
a qualified actuary, and it is contemplated that if such a circumstance 
were to arise an actuary would have to refuse giving his favorable 
opinion with regard to the plan. 

Since the actuarial assumptions used must be reaso»able in t]ie 
aggregate, it is anticipated that, on audit, the I»ternal Revenue Serv- 
ice will (as presently) require a change of assumptions where they 
clo not meet this standarrl. However. unless the assumptinns»sed are 
substantially unreasonable. , it is contemplated that generally the Serv- 
ice will not require a, change of assumptio»s to be made effective for 
years prior to the year in which the aurlit is made. 

Under the bill. plan liabilities are to be determi»ed»nder the fu»d. 
ing method used generally to determi»e costs under the plan. In addi- 
tion, since a chan~ge iii the actuarial method used can have a substan- 
tial effect on a plan's cost. the bill also provides that the Internal 
Revenue Service must approve, pursuant to iegnlations, a change in 
the plan's funding method before the new»iethod may be used to cal- 
culate plan costs. Similarly, approval »iust bc obtained for a change 
of the plan veer before the new year may be used bv a plan. It, is 
expected that the reg»1ations under this provision will establish rules 
siinilar (but appropriately modifierl) to the regulations governing ap- 
proval of changes in accounting methods. Tlierefore, it is expected 
that genera11y before a change in actuarial' method or plan year will 
be approved a taxpayer must establish a substantial business purpose 
for the change and that consideration will be given to all the facts and 
circiimstances with respect to the change. It is contemplated that a 
change in funding method is to be al1owed only if it does not signif- 
icantly adversely affect the funding of the plan. Also, your committee 
conteinp1ates that upon approving a change in actuarial method or 
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plan year, conditions are to be established to prevent distortion of 
income or distortion of funding of the plan. 

Your committee recognizes that there are a substantial number of 
accepted methods of valuing assets of pension plans and many of these 

methods are designed to take into account, market value and also to 
level out short-run market swings. Your committee believes that such 

valuation methods are appropriate since sharp, short-run variations in 

asset values could significantly affect the required funding if fair 
market value were the only accepted method of valuing assets for 
funding purposes. This would be inappropriate since pension plans 
are funded to meet the needs of the long-run„ frequently over an em- 

ployee's whole working life. On the other hand, your committee also 
recognizes that pension plans must value assets in a way that takes 
into account market value. Otherwise, there may be no relation be- 

tween a plan's funding program and the assets actually available to 

pay benefits. 
Under the bill, generally plan assets are to be valued on the basis 

of any reasonable actuarial method of valuation that takes into ac- 
count, fair market value, pursuant to regulations to be issued by the 
Secretary of the Treasurv. (Your committee anticipates that plan 
assets also will be valued for purposes of minimum funding require- 
ments that are to be administered by the Department of Labor. In 
order to provide for a uniform. valuation of assets, Treasury regula- 
tions with respect to valuation which apply to plan years beginning 
after Deceniber 81, 1K~r, are to be effective only if approved by the 
Secretary of Labor. Similarly, your committee anticipates that regu- 
lations applying to such plan years issued by the Department of Labor 
are to be e8ective only if approved by the Secretary of the Treasury. ) 

Your committee anticipates that fair market value generally would 
be an. acceptable valuation method. On the other hand, it is contem- 
plated that using cost or book value without taking account of changes 
in fair market value would not be an acceptable valuation method. ' 
FIowevert it is intended that acceptable valuation methods may include 
(but, not be limited to) the use of a moving average (over, e. q. y 

five 
years), or increasing asset values each year by a sta~ted percentage of 
the previous year's asset value under the assumption that an even long- 
range, appreciation will occur (in some cases, this increase may be 
reduced by realized appreciation or other income received from the 
asset). Another alternative method may be to capitalize the current 
amount of income from each asset as a perpetuity, using the plan 
valuation rate of interest. For a valuation method to be reasonable, it 
is expected that the asset values obtained under the method of valua- 
tion used are to bear a reasonable relationship to fair market value, 
and that if fair market value and. the value under the method used 
differ significantly over a period of several years that the value 
under the plan would be adjusted accordingly. However, where an 
unacceptable method is being used by an existing plan, it is contem- 
plated that the Service will allow a transition so that the plan will 
have time to write up its asset values. Furthermore, it is expected that 
the method chosen must he used. consistently hy the plan. 

'u*, i . I fli I i i i flfli fl i i fl I:, able actuarial method may determine that cost is the appropriate value. 
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It is also expected. that the regulations will provide reasonable 
methods for valuing life insurance or annuity contracts, which will 
recognize the special nature of such contracts for valuation of pen- 
sion plans. 

Your committee also recognizes that often a pension plan will acquire 
bonds or other debt instruments as a long-term investmeiit to be held 
until maturity. In that event, it would seem inappropriate to require 
the plan to change its valuation of the bond in accordance with mar- 
ket fhactuations. Therefore, the bill provides that a plan mav elect to 
value its bonds or evidence of indebtedness on an amortized basis. At 
(he election of the plan, the amortization may run from initial 
cost at purchase to par value at earliest call dat, e or to par value 
at maturity. This election is to bc made at the time and in the man- 
ner prescribed by regulations. The election is to be revocable only 
with the consent of the Internal Revenue Service and is to apply to 
all bonds and evidences of indebtedness owned by the plan. Although 
the bill explicitly recognizes this as one reasonable method of valua- 
tion that a plan may use to value bonds or evidences of indebted. ness, 
other valuation methods may be used for these assets. (Also, it may 
be reasonable to use the method explicitly recognized for bonds or 
indebtedness for valuing other assets. ) 

Actuarial com~deration8 — actuarial advisor~ boarcl. — Your commit- 
tee believes that the Secretary of the Treasury could be signifiicant1y 
aided in resolving a number of problems regarding actuaries and 
actuarial assumptions, etc. , if he had the advice of experienced actu- 
aries drawn from difFerent areas of practice. Accordingly, your com- 
mittee intends that the Secretary establish an advisory board chosen 
froin ainong experienced actuaries in government, teaching, business 
and insurance, and independent consulting practice. 

Your committee intends that the board advise the Secretary in such 
matters as the enrollment system for act, uaries, reasonable standards 
and criteria for d. etermining actuarial assumptions to be used. for plans, 
and determining what constitutes generally accepted principles of 
actuarial practice. 

Emforceme~t. — The sanctions under present law on the failure to 
meet the minimum funding requirements appear to have little efFect 
on an employer's decision to fund a plan at the required minimum 
levels. To resolve this problem, the bill imposes an excise tax on the 
employer if he fails to fund the plan at the minimum required amounts 
(only if a waiver has not been obtained). 

The tax initially is to be 5 percent of the accumulated funding 
deficiency — the excess of e'harges over credits in the funding standard 
account — at the end of' the plan year. If a plan year ends with an ag- 
gregate funding deficiency, the employer will owe a 5 percent excise 
tax on the deficiency and that tax may be due for the taxable year of 
the employer with or within which the plan year ends. Further- 
more, a defieienev in a prior year will continue in later years (and will 
be increa'sed with interest), until paid. The 5 percent tax will apply 
to each year (of the employer) in which there is a funding deficiency 
at the end of the plan year. For example, if there is a funding defiici- 
ency in 1978 that is not corrected until 1980, there will be a 5 percent 
tax on the 1978 deficiency and. 'a 5 percent tax on the 1979 defieiency 
(which will be the same as the 1978 deficiency plus interest). ' If the 
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L97$ deficiency is corrected within the time allowed for contributions for 
the year 1980, there would be no 5 percent tax for 1980. 

In any case in which the 5 percent tax is imposed and the accumu- 

lated, funding deficiency is not corrected within the correction period 
allowed after notice by the Internal Revenue Service, a 100 percent 
tax equal to the accumulated funding defiicieiicy (to the extent not 
corrected) is to be imposed on the employer. In accord with present 
law respecting the excise taxes with regard to private foundations, 
neither the 5 percent nor the 100 percent taxes are to be deductible. 

As discussed above, the bill provides that an employer's contribu- 
tions to a plan that are made by the time for filing its tax return can 
relate back to the year of that return. Consequently, generally an 
employer will have a period of time after the close of the plan year 
to contribute to the plan and avoid the excise tax on underfunding. In 
addition, the bill provides that for purposes of the minimum funding 
requirements, a plan can be amended to a limited extent without the 
approval of the Secretary of Labor after the close of the plan year, but 
by the time for filing the employer's return for the taxable year with 
or within which the plan year ends (in the case of multiemployer 
plans, the amendment may be within two years of the close of the plan 
year). This allows limited retroactive decreases in plan benefits so 
liabilities for the excise tax can be reduced when there has been a mis- 
take in estimating the amount of benefits that an employer could 
properly fund. 

A. s discussed above, under certain conditions a plan also may be 
retroactively amended with the approval of the Secretary of Labor 
for earlier years. Such a retroctive amendment is, not, however, to 
eliminate a funding deficiency for purposes of the initial 5 percent 
tax, although it may constitute correction for purposes of the 100 
percent tax. 

The minimum period allowed for correcting any funding deficiency 
after notice from the Service is 90 days from the date of mailing a 
notice of deficiency with respect to the 5 percent tax. However, this 
period may be extended for the time that the Internal Revenue Serv- 
ice determines is reasonable and necessary to eliminate the accumulated 
funding deficiency (and is automatically extencled for any period 
in which a deficiency cannot be assessed under section 6218(a) relat- 
ing to petitions to the Tax Court). It is intended that the Secretary 
require significant reasons before granting an extension under this 
pl'ovlslon. 

It is intended that reasonable conditions may be applied to any 
extension of time, such as (but not limited to) a requireinent that 
regular payments be made toward funding the deficiency and such 
as not allowing a plan amendment that increases plan costs until 
the deficiency is paid off. Correction generally will be made by paying 
ofT the principal amount of the funding deficiency plus interest to 
the date. of payment, at the rate used to determine plan costs for the 
years the deficiency remained unpaid. " 

9 Of course, if an emplover fails to contribute a plan's normal cost in any year, that amount will not thereafter become a past service cost (or experience loss to be charged in arnortised amounts. The funding standard accounts will show as a deficiency subi& et to tax each year until corrected the unpaid normal cost plus interest (as well as any unpaid past service cost, plus interest). "It is contemplated that if a flan becomes subject to the full funding limitation after it has an accumulated funding deflcien&v, that no correction wiu be required, but the nondeductible 5 percent first level excise tax will be owed for each year in which there is an accumulated funding deficiency, 
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In the usual case, the excise taxes will be owed when a deficiency is 
showing in the plan's funding standard account. Ho~ever, as under 
present law, where the actuarial assumptions used in determining tlie 
minimum funding requirements are unreasonable in the aggregate, the 
Service may on audit retroactively (for open years) require a change 
in these assumptions. Such a change may result in a change in the 
plan's funding standard account. If a funding deficiency occurs as a 
result of such change, an excise tax may be levied. It is expected 
that retroactive changes of actuarial assumptions would occur oTily 
where the initial assumptions used were substantially unreasonable. 

The bill provides special rules for applying the excise tax to col- 
lectively bargained plans. Generally, the "plaii year" for a collectively 
bargained plan will be considered to be the contract period. If, at 
the beginning of that contract period, the actuarial assumptions used 
in setting the plan contributions are reasonable in the aggregate, and 
the actuarial calculations are correct, then generally no excise tax will 
be owned by employers who timely pay their appropriate share of the 
plan contributions during the contract period. However, to the extent 
that plan contributions are not timely paid, the funding standard ac- 
count may show a deficiency and an excise tax would be owed. (The ex- 
cise tax should be owed on the basis of the employer's taxable year and 
not on the basis of the plan year which runs for the period of the con- 
tract. ) When a plan has such an accumulated funding deficiency, 
generally the tax will be imposed only on the employers who do not 
timely contribute, since the underfunding is the result of their failure 
to contribute. 

At the end of a contract period, even assuming that all contribu- 
tions were timely made, a collectively bargained plan can have ex- 
perience losses. In that event, the next contract must provide for the 
experience loss. This generally will be by higher contributions, though 
it could also be by amending the plan to decrease benefits. If appro- 
priate adjustments in contributions or benefits do not occur, then the 
plan will have a funding deficiency and an excise tax will be owed. 
Liability for this tax is to be determined first on the basis of failure 
to meet the required employer contributions under the plan, and then 
on the basis of respective liabilities for contributions under the plan. 

The bill also provides special rules for applying the excise tax to a 
controlled group of corporations. Under the bill, if corporations that 
are members of a controlled group (defined bv section 1563(a) of 
the Code ivithout regard to section 1563 (e) (e) (C) ) adopt a plan, &he 
excise tax on underfunding is to be determined as if all the cor- 
porations were a single employer, and the tax is to be allocated to each 
corportion in accord with regulations prescribed by the Secretary of 
the Treasury. It is expected that generally the minimum funding re- 
quirements will be allocated proportionately to the relative amount of 
plan liabilities attributed to the employees of such corporation and 
any funding tax will be allocated in proportion to failures to make 
these required minimum contributions. 

cV~mum deductions for p/an contribut~'one. — If an employer 
wishes to deduct contributions to an employee benefit plan whi& h are 
greater than the minimum contributions required, the amount deduc- 
tible will be subject to the maximum deduction limits. 
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$99$ Contributions to a pension plan presently are deductible under fhree 
alternative provisions, the "5 percent" method which allows deduc 
tions to be taken for contributions not in excess of 5 percent of the 
annual compensation of the covered employees (sec. 404(a) (1) (A) 
of the code), the "level cost" method (sec. 404(a) (1) (8) of the cocle), 
and. the "normal cost" method (sec. 404(a) (1) (C) of the code). 

Unlike the "level cost" method and the "normal cost" method, the 
5-percent limitation on contributions is often unrelated to the funding 
needs of the pension plan, for it frequently is not determined by the 
level of benefits provided by lthe plan. Consequently, the 5-percent 
method. has allowed employers to contribute and deduct more than is 
reasonably needed to fund a pension plan. 

The bill repeals the 5-percent deduction limitation (present sec. 404 

(a) (1) (A) of the code). Thus, deductible contributions under a qual- 
ified pension plan generally are to be limited under either the "level 
cos't" or the "normal cost" methods. However, in place of the 5 percent 
limitation, the bill adds a new sec. 404(a) (1) (A) (discussed below) 
relating to contributions needed to meet the minimum funding 
standard. 

The "normal cost' method (sec. 404(a) (1) (C) of the Code) pres- 
ently allows a maximum deduction of normal'cost plus 10 percent of 
unfunded past service costs. The 10 percent figure includes interest as 
well as principal, and therefore this method is not the same as 10-year 
amortization. " 

Tc put the minimum contribution requirements and maximum de- 
duction limitations on a, comparable basis, the bill amends the "normal 
cost" deduction limitation rules to allow a maximum deduction of. 
normal cost plus amounts needed. to amortize past service costs in ten 
equal annual payments (including principal and interest). Under this 
provision, initial past service costs could be amortized over ten years 
from the date established (past service cost established by plan amend- 
ment could be amortized over ten years from the amendment, and 
experience losses could be. amortized over ten years from the date they 
are determined). The maximum deduction for any year would be the 
amount determined under ten-year amortization and no more than this 
amount could be deducted in any year even though less than this 
amount were contributed in a prior year. 

Your committee recognizes that under the minimum funding rules 
an employer might have to contribute more than the maximum allowed 
for deduction under the "level cost"' or "normal cost" limits. For 
exainple, this could occur if the employer corrected a substantial fund- 
ing deficiency for a prior year. Consequentlyt the bill provides that, in 
such cases if the minimum funding standard requires a contribution to a tax-qualified pension trust which is greater than the ma, ximum 
amount otherwise deductible, the amount contributed to satisfy the 
minimum standard is to be deductible. However this rule do s t a l t app y o contributions to plans that are subject to the minimum fund- 
ing standard but are not tax-qualified. Additionally, contributions must meet the requirements of'sec. 162 before being deductible under sec. 404. 

sl ds 10c tss i Id id t u i d dnt depending upon the interest rate an employer usuall m p y usu y may deduct amounts n ede 
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~100$ In order to put the minimum funding requirements and maximum 
deduction limits on a compatible basis, the bill also provides that the 
funding method and actuarial assumptions used to determine the 
amount deductible are to be the same as the method and assumptions 
used to determine the minimum funding required. In addition, the 
maximum amount deductible generally cannot be more than full fund- 
ing limitation of the minimum funding standard; otherwise, deduc- 
tions would be allowed for contributions greater than needed to fund 
the plan. 

Present law generally allows deductions for contributions to over- 
lapping combinations of pension, profit-sharing, and stock bonus plans 
of up to 25 percent of compensation paid or accrued to all the em- 
ployees who are beneficiaries under the plans. In some cases, where 
there has been a previous contribution greater than the deductible 
limits, the deduction can be up to 30 percent of aggregate compensa- 
tion. In accordance with the decision to limit contributions to defined 
contribution plans to 25 percent of employee compensation, the bill 
provides that maximum deductions for contributions to overlapping 
plans are to be 25 percent of aggregate compensation, and the pro- 
vision for an additional 5 percent for carryovers is to be eliminated. 

Under present law, contributions by an accrual basis taxpayer made 
by the time for filing his tax returns may be treated as paid in the year 
for which the return is due. This allows taxpayers time after the close 
of their taxable year to determine the amount of their contributions 
to be made to a plan. The hill extends this rule to cash basis taxpayers. 

With regard to collectively bargained plans, the bill (as present 
law) provides that the maximum deduction limits are to be detei- 
mined as if all participants in the plan were employed by one em- 
ployer. Further, the bill provides that the amount contributed by each 
employer under a collectively bargained plan will not exceed the max- 
imum deduction limitation if the~anticipated employer contributions 
for the plan year arc no greater than the limitation. With respect to a 
plan adopted by several corporations that are members of a controlled 
group, the maximum deduction limitations are to be determined as if 
all employers were a single employer, and deductible amounts are to be 
allocated in accordance ~vith regulations to be prescribed. by the Secre- 
tary of the Treasury. 
Egecti~e dute8 

The new minimum funding requirements and the new rules with 
i'espect to deductions generally are to app]y to plan years beginning 
after the date of enactment of the bill. However, with respect to 
plans in existence on January 1, 1974, the new funding standaids and 
deduction rules are to apply to plan years beginning after Decem- 
ber 31, 1975. If a plan existing on, January 1, 1974, is maintained by 
a labor organization exempt under section 501(c) (5) of the Cocle ex- 
clusively for thc benefit of the employees of the organization, the new 
funding rules are to apply to this plan for plan years beginning after 
December 31, 1980, or beginning after the last day of the second con- 
vention of the labor organization occurring after enactment of the 
bill, whichever is earlier. 

If an. existing plan is maintained under a collective bargaining 
agreement, then the new funding standard and deduction rules are to 
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$101 apply to plan years beginning after December 81, 1980, or the date 
on which the agreement terminates, whichever is earlier. The date o f 
termination is to be deterniined without regard to any extension 
agreed to after the date of enactment of the bill. " 

Plans in efFect on January 1, 1974, may elect to have the Internal 
Revenue Code provisions relating to participation, vesting, funding, 
and form of benefit apply to plan years beginning before the other- 
wise applicable efFective date and all plan years thereafter. The elec- 
tion is to be made by the plan administrator and is to be irrevocable. 

Thc provisions of the bill defining governmental plan, church plan, 
multiemployer plan, and plan administrator are to be efFective on the 
date of enactment. 

The provision of the bill establishing enrollment procedures for 
actuaries is to become efFective upon enactment. The provisions relat- 
ing to filing actuarial reports are to become efFective at the same time 
as thc general provisions relating to the new minimum funding rules. 
Pi, et;en' eeet 

It appears clear that the new funding provisions will give rise to 
additional income tax deductions 'by employers in the immediate years 
ahead. However, the statistical data available do not provide any 
method for determining the size of this revenue efFect. It is believed, 
however, that. it will not represent a large revenue loss. In the longer 
run, it appears unlikely that the greater immediate funding expected 
under this bill will have any appreciable efFect on revenues. Although 
funding occtirs earlier under the bill than under present law, the 
income tax deductions taken by employers under the bill would for the 
most part ultimately be taken under the present funding rules. 

D, ADMZNISTRATION AND ENFORCEMENT 

(Secs. 1041, 1051, and 1052 of the bill, and secs. 7476 and 7802 of the 
Code) 

Your committee's bill relies heavily on the tax laws in order to secure 
compliance with the new requirements that it imposes on employee 
pension, profit-sharing and stock bonus plans. The bill, in providing net standards of coverage, vesting, and funding continues the admin- 
istration of these provisions in the Internal Revenue Service. 

M;Lny aspects of compliance have been discussed in conjunction with 
the, various substantative provisions described in the bill. This includes, for example, the new excise taxes imposed with respect to under- f Lulcl lug. 

In a niimber of other ways, however, efForts have been made to 
di 
improve the provisions of existin~ law. The provisions f th t iscusscd here are the new OKce set up in the Internal Revenue Service to administer the new standards in this bill as well as the authorization of funds to provide for this administration. In addition, the bill deals with the problem raised as to the a'bsence under existing ]aw of a judicial review for letters of determination as to the qualification status of plans. Procedures are also set out whereby employees can question the qualification of plans. 

~ For statement relative to the termination of a collective bar ainin the discussion under the effective date with respect t "X. p 

344 



House Report 93-779 

$102~~ 1. INTERNAL REVENUE SERVICE 

P~ ese. nt lato 
Under present law, the national office of the Internal Revenue 

Service is organized on a general activity basis rather than a tax or 
subject basis. ' At the present time, there are six Assistant Commis- 
sioners of Internal Revenue in the national office whose activities are 
broken into the following categories: collection and taxpayer service, 
compliance (including auditing), inspection (internal security), plan- 
ning and research, technical (rulings) and administration (housekeep- 
ing) . Similarly, the field oisces of the Service are organized on a similar 
line. Within each of these broad categories there are Service units whose 
jurisdictional breakdown is by subject matter under examination. 
For example, the Miscellaneous and Special Provisions Tax Division 
under the Once of Assistant Commissioner (Technical) contains an 
Actuarial Branch, a Pension Trust Branch and an Exempt Organiza- 
tion's Branch. However, various other aspects of national office em- 
ployee benefit plan and tax exempt organization administration are 
under the Once of Assistant Commissioner, Accounts Collection 
and Taxpayer Service and the Once of Assistant Commissioner, 
Compliance. 
General reaeon8 for change 

Concern has been expressed in the case of the administration of em- 
ployee benefit plans (and also tax exempt organizations) as to whether 
the Internal Revenue Service with its primary concern with the collec- 
tion of revenues is giving suKcient consideration to the purposes for 
which these organizations are exempt. Many believe that the present 
organization of the Service causes it to subordinate concern for the pro- 
tection of the interests of plan participants (or the educational, chari- 
table, etc. , purposes for which the exemptions are provided). 

On the other hand, the enormous growth in retirement plans during 
the last third of a century has proceeded largely under the tax regula- 
tions of the Internal Revenue Service. Moreover, clearly the greatest 
single protection for rank and file employees during this time has been 
the Internal Revenue Service's administration of the provision denying 
any special tax treatment for contributions or benefits discriminating 
in favor of employees who are ofIicers, shareholders, supervisors, or 
highly compensated employees. The thrust of this provision is to re- 
quire broader substantial participation in the plans than would be 
provided but for the Service's administration of the statute. 

At the same time, it must be recognized that t' he natural tendency 
is for the Service to emphasize those areas that produce revenue rather 
than those areas primarily concerned with maintaining the integrity 
and carrying out the purposes of exemption provisions. Similar con- 
cern has been expressed in the past over the Service's administration 
of the provisions of the tax law relating to exempt organizations. 

Your committee believes that in the employee benefit plan and tax 
exempt organization area it should be easier to emphasize the basic 
objectives involved if the activities relating to these plans and exempt 

r Reorganization Plan No. 1 of 1952 which went into effect on March 15, 1952. For a 
description of the present organization of the Internal Revenue Service, see Statement of 
Organization and Functions (C. B. 1970-1, 442). 
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organizations vere more closely coordinated, if the activities in these 
L 103, organiza ion 

areas relating to auditing, rulings, etc. whether in the field or in the, 

national office are brouglit together and if the top direction for these 

activities also has specialized. in them. For the reasons outlined, the 

bill establishes a separate office in the Internal Revenue Service, headed 

by an Assistant Commissioner for Employee Plans and Exempt Orga- 
nizations to deal primarily wit'h plans that are (or claim to be) quali- 

fied. under section 401 of the code and organizations that are (or claim 

to be) exempt from income taxes under section 501(a) of the Code. 
This includes peiision, profit-sharing and stock bonus trusts and plans, 
religious, educational, and charitable organizations and foundations 
as well as the various other exempt organizations described in section 

501(c) of the code. Similar functional units are to be established in the 
various regional and/or district offices. The committee has decided to 
authorize funds of $70 million a, year to fund this new unit in the 
Internal Revenue Service. 

EzpLanut~on of pro~isr, ons 

Office of Assistant Commissioner, EmpLoyee PLans and Exempt 
Organizations. — The bill establishes within the Internal Revenue 
Service a new office of Assistant Commissioner to be known as the 
Office of Assistant Commissioner, Employee Plans and. Exempt Or- 
ganizations. This office is to have the supervision and direction of the 
basic activities of the Internal Revenue Service in connection with 
pension, etc. plans (governed by secs. 401 through 415 of the code) 
and tax exempt organizations (exempt from tax under sec. 501(a) of 
the code). The bill authorizes the prescribing of the activities this 
office is to be responsible for in connection with organizations exempt 
from tax (under sec. 501(a) of the code) and plans which receive the 
special tax benefits of the qualified deferred compensation provisions 
of the tax lav. s (secs. 401 through 415 of the code) . 

In connection with deferred compensation plans it is intended that 
this office will be made responsible for, among other things, the ques- 
tion as to the qualification of the plan and the related trust and the 
exemption from tax of the trust. It also is intended that question as 
to the deductibility of contributions to a plan, the taxability of a 
beneficiary of an employees' trust and the taxation of employee an- 
nuities be included in the jurisdiction of this office. In addition, it is 
planned. that this office would have responsibility over the minimum 
standards relating to funding of the plan and. the excise tax for under- 
funding, including the enrollment and reports of actuaries. 

In connection with organizations exempt from tax (under sec. 
501(a) of the code) it is intended that this office have the responsibili- 
ties as to an organization's exempt qualification, the taxes on unrelated. 
business income of an organization exempt from tax, and the rules 
relating to the private foundation provisions of the Internal Revenue 
Code. 

To carry out the provisions of this bill, it is intended that the prin- 
cipal activities referred to above will be transferred from the various 
Assistant Commissioners' offices to the new Office of the Assistant 
Commissioner {Employees Plans and Exempt Organizations). With 
these transfers it is intended that the Assistant Commissioner (Em- 
ployee Plans and Exempt Organizations), under the direction and 
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t 104~ supervisior. of the Secretary, or his delegate, will have the authority 
to direct national and field Ofhce policy in connection with t' he basic 
activities of the Service relating to employee plans and exempt 
organizations. 

Authorization of appropriations. — The responsibilities and func- 
tions allocated to this new OKce are to be funded by separate appro- 
priations, authorizatiop for which is made in this bill. Presently 
the costs of administerihg the provisions of the tax law relating to ex- 
empt organizations are about $20 million and the cost of administering 
the provisions relating to employee plans is about $9o million. This 
suggests a total of $49 million, but with the new activities provided 
in the case of pension plans and the expanded requirements under 
the 1969 Act with respect to exempt organizations, it is anticipated 
that significantly more revenue than this will be required to carry 
out these functions in the future. Accordingly, the bill authorizes $90 
million for the reinaining portion of the fiscal year ending June 80, 
1%4-, and $70 million for succeeding fiscal vears. 

Effect&, 'e dcrte 

These provisions are to be effective 90 days after the date of enact- 
ment of the bill. 
Eeeenne egeet 

It is believed that this provision will not have any revenue efi'ect. 

2. TAX COURT DETERMINATIONS 
Pre8emt lan 

Plans which meet the requirements of the Internal Revenue Code 
(that is, are exclusively for the benefit of employees, are nondiscrimi- 
natory in regard to coverage and benefits, do not engage in prohibited 
self-dealing transactions and meet certain other qualifications) receive 
special tax treatment designed to foster their growth. It is not neces- 
sary, in order to receive this special tax treatment, that a prior determi- 
nation be obtained from the Internal Reveiiue Service as to the quali- 
fiication of a plan. However, to assist employers in their develop- 
ment of plans or plan amendments, the Internal Revenue Service issues 
determination letters indicating whether or not proposed plans or 
amendments qualify for the special tax treatment. As a practical mat- 
ter, since taxpayers generally want assurance in advance that their 
plans or amendments will qualify, in most cases they obtain prior de- 
terminations from the Internal Revenue Service when adopting a 
plan or modification. Such a determination relates to the qualifica- 
tion of the plan (sec. 401 of the code) and the tax-exempt status of the 
related trust (sec. 501 of the code). 

Under the Internal Revenue Service's published procedures, this 
generally takes the form of a determination letter issued by a district 
director. The district director may request technical advice from the 
national oflice on issues arising from a request for a determination 
letter. Also, the applicant may request national Ofhce consideration of 
the matter if the district director does not act within 80 days from 
notice of intent to make such a request, or acts adversely. 

Standards are set as to the type of situation in which the national 
OSce will entertain a request for consideration of a case. It will, for 
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P]age example, consider a case where the contemplated d. istrict oflice action 
is in conflict with a determination made in a similar case in the'same, 
or another district, The procedure provides for a conference in the na- 
tional oflice, if it is requested by the applicant. 
Generul, rerjeorl8 f' or change 

In most cases an employer is ultimately able to obtain national 
oflice consideration of a request for a determination ~by means of a 
request for technical advice by a district director or by appeal to the 
national oflice of a district director's determination or f'ailure to make 
a determination. In some cases, the Service has refused to make a 
determination with respect to the status of a plan and related trust. 
In either case, however, the employer has exhausted his remedies after 
tthe action by the national oflice. 

As a practical matter, there is no efl'ective appeal from a Service 
determination (or refusal to make a determination) that a proposed 
pension plan fails to qualify for the special tax 'benefits. In these cases, 
although there may be a real controversy between the employer and 
the Service, present law permits the employer to go to court only 
after he has made contributions to t' he plan, deducted them, and had 
those deductions disallowed. The long time period and. the related 
uncertainty, coupled with the threat of. the ultimate loss of the tax 
deduction, almost always causes the employer to go along with the 
Service, even if he disagrees with the Service's position. In addition 
the determination letter procedure does not permit employees, or 
their unions, to question the qualification of plans. 

Your committee believes that 'both employers and employees should. 
have a right to court adjudication in the situations described a'bove. 
The ~bill deals wit~h the problem by providing tJhat, in the event of 
an unfavorable determination (or failure to make a determination), 
the employer may ask the Tax Court for a declaratory judgment as 
to the status of. a new plan, a plan amendment or a plan to be termi- 
nated. In addition, your corlunittee has decided that interested em- 
ployees should be allowed to participate in the consideration by the 
Service of an employer's request for a determination and any con- 
troversy connected with it. An employee who intervenes in the Serv- 
ice's determination procedure is to 'be entitled. to receive a copy of the 
determination issued by the Service in connection with the proceed- 
ing. If the employee questions a Service determination with respect 
to the qualification of a particular plan, he may petition the Tax 
Court, to issue a declaratory judgment as to the status of the plan. 

Your committee believes that this proceciure is desirable because it 
will permit all interestecl parties to t' he controversy (the Government, 
the plan administrator, the employer, and. his employees) to have an 
opportunity to participate in thc administrative determination of the matter and to have an opportunity to contest tahe Service determination of the matter. ' 

While the committee decision permits employers and their employ- ees to petition the Tax Court for a declaratory judgment in connection 
'The present Service procedure provides that a e I be considered bv the national ofhce in Washin to make an oral presentation he must incur th cur the cost of travel. The Service has institut d th the status of an organization exempt by 

lar appeals procedure for employe b fit I d 
c ) and it is hoped that the Service will ' 

yee ene p an determinations. 
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106 I with a. new plan, a plan amendment, or a plan termination, tlie com- 
inittee also expects the Service to establish procedures whereby inter- 
ested parties (including employees regardless of whether they are 
plan participants or plan beneficiaries) may question the continued 
qualification of a plan and a related trust and obtain a determination 
from the Service. In such a case, it is believed that the Service should 
afi'ord the employer and other interested parties an opportunity to be 
lieard before issuing a determination letter with respect to the plan 
and related trust. If the Service ultimately concludes that a plan is no 
longer qualifiecl, then the Service is to proceed in the usual manner by 
notice of deficiency. 

While this new declaratory judginent procedure is being made avail- 
ible to parties who desire to use it, there is no requirement that a party 

use this new procedure to determine the status of a plan. Further, 
there is no requirement, as a condition for qualification, that a request 
for a determination be made. 
F~Zp/QXLCL2OA Of pt'OV282OA8 

In cgeneral. — The bill provides that the United States Tax Court 
is to have jurisdiction in the case of an actual controversy involving 
a cletermination by the Internal Revenue Service with respect to the 
initial qualification or continuing qualification of a retirement plan. 
This applies to pension, profit-sharing, and stock bonus plans (de- 
scribed in sec. 401(a) ), annuity plans (described in sec. 408(a) ), and 
bond purchase plans (described in sec. 405(a) ). 

In orcler to satisfy the Tax Court that an actual controversy exists, 
un employer will have to place the plan into efi'ect prior to the time 
that he petitions the Tax Court for a declaratory judgment. However, 
a new plan is to be treated as in efi'ect even if it includes a provision 
that the funcls contributed to it by the einploycr and employee, may be 
refundecl in. the event that the plan is foiind not to be a qualified plan. 
If the contributions are refunded, all deductions for contributions 
woulcl be disallowed and all income, derived by the trust would be in- 
cludable in income by the person who receives the payment. In the 
case of a plan amencln~ent or plan termination, the action by the em- 
ployer or plan trustee also may be put, into eRect on a conditional basis. 
Since the special tax benefit provided by the tax law are provided as 
an incentive to employers to adopt plans which provide for broad 
coverage of employees and protection of participants and beneficiaries, 
these incliviclunls are to be treated as interested parties (under regula- 
tions prescribecl by the Secretary or his delegate)', ancl thus may peti- 
tion the Tax Court to declare that the plan as constituted does not 
satisfy the requirements of the tax law designed to protect the em- 
ployees and their beneficiaries as intended by Congress. For example, 
a participant uncler a, plan would be entitled to bring an action if he 
alleges that the vesting provisions under the plan do not satisfy the 
minimum vesting requirements of the tax law (scc. 411), and thus the 
plan is not entitled to the tax benefits provided for qualified plans 
unless the plan is amended to satisfy the minimum vesting require- 
ments. Siniilarly, such an action might be brought with regard to the 
antidiscrimination, the participation and coverage, or other require- 
nients of current Jaw or as added by this bill. 
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CI073 The Tax Court is to have jurisdiction to make a declaration with 

respect to the initial or continuing qualification of such an employee 

retirement plan only with respect to a, new plan, a plan amendment, or 

a plan termination. Any such declaration is to have theforce and e ect 

final judgment or decree and. is to be reviewable as such. The 
the court is to base its determination upon the reasons provided by e 

Internal Revenue Service in its notice to the party making the request 

for a determination, or based upon any new matter which the Service 

niay wish to introduce at the time of the trial. The Tax Court judg- 

uient, however, is to be based upon a redeterniination of the Internal 

Revenue Service determination and not, on a, general examination of 
the provisions of the plan or related trust The burden. of proof rules 

are to be developed by the Tax Court under its rule-making powers. 

The judginent of the Tax Court in a, declaratory judgment proceed. - 

ing is to be binding upon the parties to the case based upon the facts 
as presented to the court in the case for the year or years involved. 

This, of course, does not, foreclose future action (within the limits of 
the legal doctrines of estoppel and stare decisis) if an exarninatiori 

of the operations of a plan indicates that the plan does not, in opera- 
tion meet the requirements foi qualification. 

Procedure. — It is anticipated that the normal rules of the Federal 
courts as they relate to declaratory judgments are to be applicable 
under the Tax Court declaratory judgment, procedure. For this pur- 
pose, however, the filing of any yleading by a petitioner may be held. 
to be premature, unless the petitioner establishes to the satisfaction 
of the Tax Court that he has complied with the requirements pre- 
scribed under regulations by the Secretary of the Treaury providing 
for notice to interested parties that a Tax Court, declaratory judgment 
proceeding is being initiated. It is anticipated that the Treasury 
regulations will provide that a party requesting a determination letter 
with respect to the qualification or continuing qualification of an 
employee retirement plan must give notice to parties in interest at 
the time of the request for the determination in order to apply to the 
Tax Court for a declaratory judgment with respect, to such a request 
for a determination. 

Exhaustion of adnun~sA"a6+e remedies required. — For a petitioner 
to receive a declaratory judgment from the Tax Court under this 
provision, he must demonstrate to the court that he has exhausted all 
administrative remedies which are available to him within the Inter- 
nal Revenue Service. Thus, in the case of an employer, or a plan ad- 
ministrators he inust demonstrate that he has made a request to the 
Internal Revenue Service for a determination and that the Internal 
Revenue Service has either failed to act, or has acted adverselv to him, 
and that he has appealed any adverse determination by a district office 
to the national office of the Internal Revenue Service, or has requested 
or obtained through the district director technical advice of the 
national office. To exhaust his administrative remedies a party must 
satisfy all procedural requirements of the Service. For example, the 
Service may decline to make a determination if an employer fails to 
supply the Service with the necessary information on which to make 
a, determination. In addition, the Service should. decline to make a 
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determination if it is not satisfied that the employer has taken reason- 
able steps to notify all employees who might have an interest in the 
action on request for a determination. 

A petitioner is not to be deemed to have exhausted his administra- 
tive remedies in cases where there is a failure by the Internal Revenue 
Service to make a determination before the expiration of 270 days 
after the request for such a determination to be made. Once this 270- 
day period has elapsed, a petitioner who has exhausted his remedies 
may bring an action even though there has been no notice of deter- 
mination from the Internal Revenue Service. 

No petition to the Tax Court may be filed after 90 days from the date 
on which the Secretary or his delegate sends notice to a person of his 
determination (including refusals to mal-e determinations) as to the 
qualification of the plan. This notice is to be sent to the person request- 
ing the determination and to any other person who has participated 
under the Internal Revenue Service regulations in the administrative 
determination of the qualifications of the plan. 

While the Service presently does not provide any procedure for em- 
ployee objection to proposed determinations concerning the qualifica- 
tion of a plan, it is anticipated that the Service will adopt procedures 
similar to those procedures provided for employers making the request 
for the determination. These procedures would permit employees who 
have an interest in the requirements necessary for the plan to qualify 
to participate in the administrative determination of whether a plan 
is entitled to qualified status. An employee must exhaust these reme- 
dies before petitioning the Tax Court for a declaratory judgment. If 
there has been a failure to provide an employee with adequate notice 
of a request for a determination, then he need only exhaust those ad- 
ministrative remedies that are available to him at the time he receives 
adequate notice. 

Tax 0'ourt Commissioners. — In order to provide the Court with 
fiexibility in carrying out this provision, the bill authorizes the Chief' 
Judge of the Tax Court to assign the Commissioners of the Tax Court 
to hear and make determinations with respect to petitions for a 
declaratory judgment, subject to such conditions and review as the 
Court may provide. 

Eff ective do, te 
The amendments providing for petitioning of the Tax Court to 

issue declaratory judgments are to take e8ect on January 1, 1978. 
Revenue eff'ect 

It is not believed that this provision will have any revenue efi'ect. 

E. LIMITATIONS ON COXTRIBVTIONS AND BENEFITS 

( Secs. 2001 and 2003 of the bill and secs. 72, 401, 404, 415, 1879, and 
4972 of the Code) 

Present lcm 
Under present law generally, if an employer maintains a funded 

plan which does not meet the requirements for qualifications under 
the Internal Revenue Code, no deduction is allo~ed for contribu- 
tions to the plan by the employer until the rights of the employees on 
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CI0~3 whose behalf the contributions are made are no longer subject to a 
substantial risk of forfeiture (and then only if separate accounts are 
maintained for the employees) or are actually paid. At that time, 
a deduction generally is allowed the employer, but the employee then 
must take the contributions into his income. Also the earnings on these 
contributions are not tax exempt. In comparison with the nonqualified 
plan, under the qualified plan the employer may receive a deduction 
for contributions to the plan, the earnings on the contributions are tax 
exempt, and the employees generally do not have to take the contri- 
butions into income until benefits are actually distributed to them. 

Under present law, di8erent rules are provided for employer and 
employee contributions in the case of qualified plans for self-employed 
inclividuals (H. R. 10 plans), plans of "regular" corporations, and plans 
of electing small business corporations (subchapter S). ' These are de- 
scribed below. 

H. E. 10 p/an8. — The amount of annual deductible contributions to 
an H. R. 10 plan on behalf of a self-employed person cannot exceed 
the lesser of 10 percent of his earned. income ' or $9, 500 (sec. 404 (e) ) . In 
addition, nondeductible contributions may be made in certain cases, 
but these contributions on behalf of owner-employees may not exceed 
the lesser of 10 percent of earned income or $9. , 500. Allowable volun- 
tary contributions of employees of owner-employees must be at least 
proportionate to allowable voluntary contributions for owner-em- 
ployees (sec. 401(e) (1) (8) (ii) ). 

"Eet7ulat" coTpofate plam. — In the case of a "regular" corporate 
plan (except as discussed in footnote 1) there are no limitations on the 
benefits an employee can derive from a qualified plan. There are, how- 
ever, limitations on the amount of the contribution that is deductible. 
Difi'erent limitations apply to profit-sharing and stock bonus plans and 
to pension plans. All those limitations are based on the aggregate cov- 
ered payroll rather than being on an employee-by-employee basis. 

In the case of profit-sharing or stock bonus plans, the amount of 
thc, contribution that is allowable as a deduction is not to exceed in the 
aggregate 15 percent of compensation to employees covered under the 
plan. Contributions in excess of the 15-percent limitation may be 
carried over to future years. In addition, within certain limits, to the 
extent that an employer does not make the full 15-percent contribution 
in one year he may increase the amount of his deductible contribution 
in a future year. 

In the case of pension plans, the amount of the contribution that is 
cleductible is not to exceed 5 percent of the compensation to employees 
covered under the plan, plus the amount of the contribution in excess of 5 percent of compensation to the extent necessary to fund normal 
pension costs and remaining past service costs of all employees under 
the plan as a level amount or as a level percent of compensation over the average remaining future service of plan participants. In the al- 

~Au the types of plans must, in addition to the rules described below. mee . he reasonable compensation tests (sec. 102). The statut d v 
1972-1 CB dismay 

e pa un er a qualified p'nsion plan However in Rev Rul 72 R , 1 the Internal Revenue Service ruled that ensi pension plan are intended as a. substitute for comp hi b o id, b fit i of Io n mp ov e' compensation is therefore not qualified. g nera y e ned as being equivalent to "net earnin s from self bject to self-employment taxes in lieu of 
en "— e inr o income that nra. ~ be sub' 
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D&03 ternative, the taxpayer may compute the limit on his deductible con- 
tributions by limiting his deduction to his normal cost for the plan 
plus 10 percent of the past service cost of the plan (sec. 404(a) ). In 
practice, these limitations have very little efFect in limiting the size 
of contributions to regular corporate pension plans. 

Where an employer contributes to two or more retirement p1a»s 
which are governed by difi'erent limits on deductions (pension or ci»- 
ployee's annuities on the one hand, and profit-sharing or stock boniis, 
on the other hand), the total amount annually deductible under tlie 
plans cannot be more than 25 percent of compensation other'ivise 
earned by the plan beneficiaries. If any excess is contributed, it may 
be deducted in the following year; the maximum deduction in tlie 
following year (for carryover and current contributions togetlier) 
is 30 percent of compensation. A. carryover is available for additional 
excess contributions which are deductible in the succeeding taxable 
years in order of time. 

8ubchapter 8 plan8. — The limitations on the deductibility of con- 
tributions to a subchapter S corporation plan are the same as those in 
"regular" corporate plans. However, a shareholder-employee (an 
employee who owns more than 5 percent of the outstanding stocl. - of 
the corporation) must include in his gross income the amouiit by 
which the deductible contributions paid on his behalf exceed the 
lesser of 10 percent of his compensation or $2, 500 (sec. 13& 9(b) ) . 

Prof e88ional cor poratione. — Generally, lawyers, doctors, accountants 
and certain other professional groups in the past have been un ible to 
carry on their professions through the form of corporations because of 
the personal nature of their responsibility or liability for the worl. - pe!- 
formed for a client or patient. Consequently, their contributioiis to 
retirement plans were limited by the rules governing self-employed 
persons. In recent years, however, all States have adopted speci;il in- 
corporation laws which provide for what are generally knoiv» as 
"professional corporations. " These have been used increasingly by 
groups of professional persons, primarily to obtain the more fa~. oi", ible 
tax treatment for pensions generally available to corporate employees. 
The Treasury Department, in the so-called Kintner regulations, hei&1 
that professional corporations were not taxable as corporation. -. A 
number of court cases, however, have overturned the remilatio»s a!i&1 

the Service has now acquiesced and generally recognizes these profes- 
sional corporations as corporations for income tax purposes. 

General rea8ons for change 
Many self-employed people, especially professionals, feel that tliey 

are discriminated against as compare(1 with corporate executives an&1 

proprietary employees of corporations in regard to the tax tnat»i&»t 
of retireinent savings. This is because, at present. there is»o co!»i»v- 
hensive limit on the amounts the corporate employer caii pi ovid&»»&l& i' 

a qualified plan on behalf ot its executii es and proprietarv implore& s. 
Self-employed persons, on the other hand, are subject to the conti ib»- 
tion limits described above. 

In addition, many of the self-employed argue that, vs a result nf 
these contribution limits, it is difFicult for them to provide ade&iuately 
for their retirement, particularly as many professionals have a limite&1 
number of years of peak earnings, in which it is comparativc1y 
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C111$ easy to set something aside. It is also argued that the $2, 500 limit is 

no longer appropriate, since in the approximately 10 years since 

H. R. 10 was first enacted, there has been a substantial infiation factor 

in the economy. Furthermore, it is contended that the present law in 

the retirement plan area creates an artificial incentive for the incor- 

poration of businesses which more traditionally, and perhaps more 

appropriately, have been conducted in unincorporated form. For all 

o'f these reasons, the committee believes that a substantial increase in 

deductible contributions for self-employed individuals is justified at 

the present time. Under the bill, the present limits would generally be 

incieased to 15 percent of earned income, up to a maximum deduction 

of. $7, 500 per annum. 
A. t the same time that, some individuals have been questioning the 

relatively low level of tax deductible contributions for H. R. 10 plans, 

others have questioned the wisdom of permitting virtually unlimited 

pension benefits in corporate plans to be funded out of tax-free 

dollars. 
Your committee recognizes the importance of tax incentives in cre- 

ating a strong private pension system. At the same time, however, 

your committee believes it is appropriate to provide some limitations 

to prevent the accumulation of corporate pensions out of tax-sheltered 

dollars which are swollen completely out of proportion to the reason- 

able needs of individuals for a dignified level of retirement income. 

Moreover, by imposing limitations on corporate plans, and liberalizing 

the limitations which are imposed under present law on H. R. 10 

plans, the bill takes a long step forward to achieving tax equity in this 

area. Thus, the bill provides, in general, that a qualified trust may not 

provide a defined benefit in excess of $75, 000 a year, or 100 percent of 
the employee's average high-3 years of compensation (whichever is 

less) and that contributions to a qualified money purchase pension 

plan, profit-sharing plan or stock-bonus plan may not exceed $25, 000 
a, year, or 25 percent of the employee's annual compensation (which- 
ever is less). These provisions do not limit the size of the pension 
which the employee may receive from a non qualified plan, which 
is financed out of taxed dollars. The only efi'ect of the provisions is to 
limit the size of the pension which is subsidized by the tax laws. 

Fxplanation of pro~i8ion8 
1. a. Z. . 10 p/and — in general. — The bill increases the maximum 

th 
deductible contribution on behalf of sel f-employ d t -emp oye persons to 

e lesser of $7, 500, or 15 percent of earned income, (A similar, al- 
hough not identical, rule is applied in the ease of defined benefit 

pension plans. ) However, no more than the first $100, 000 of' earned 

The 100 
'' 

o 
income may be taken into account in applyin~ th t 1' 'ts. 

e $, 000 ceiling on the earned income rate base means that a self- 
employed person (or a shareholder employee in a subchapter S cor- 
poration) with more than $100, 000 income will have to contribute at a 
rate of at least 7i/2 percent on behalf of his employees if he wishes to 
take the full $7, 500 deduction on his own behalf (in order to corn 1 
with the antidiscrimination requirements). ' A. lf- 1 d se -emp oyed person 

'The limitations on nondeductible contributions on b 
self-employed plan are not increased hovvever. 
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L112+i earning more than $100, 000 v-ho wishes to contribute $5, 000 for 
himself will have to contribute at least 5 percent on behalf of his 
employees. 

For purposes of these rules a self-employed person is allowed. only 
one $100, 000 contribution base, no matter how many plans he may 
establish for a trade or business. For example, a self-employed per- 
son with $900, 000 of earned income could not cover himself under 
two plans, each of which also covered half of his employees, and 
use up his $7, 500 limit by contributing at, a rate of 3. 75 percent under 
both plans; in other words, contributions for all employees would 
have to be at a 7. 5 percent rate, if the self-employed individual was 
to be allowed to make a $7, 500 deductible contribution on his own 
behalf. 

The committee bill also contains a provision to permit self-employed 
individuals to set aside up to $750 a year out of earned income as a 
deductible contribution, even though it exceeds the otherwise applica- 
ble percentage limitation (15 percent of earned income). This pro- 
vision will enable certain organizations of the self-employed, such 
as the Jockeys' Guild, to set up retirement plans for their members 
without, having to confront complex record-keeping and administra- 
tive problems, and wiH also allow any self-employed. individual who 
wishes to do so to save for his retirement, even though his earned 
income in a particular year is relatively low. 

Subchapter S corporations. — Since Subchapter S corporations are 
not subject to normal corporate tax, and the stockholders of the corpo- 
ration are taxed generaHy like self-employed partners. Yo»r committee 
believes it is appropriate to retain section 1879 in. the Cede. However, 
the bill raises the limitations on contributions for Subchapter S stock- 
holders to the same substantiaHy increased deductible amounts (15 
percent of earned income, or $7, 500) which are aHowed under the bill 
for self-employed individuals. 

Depned benef'it plane for the self-employed. — Under present law, 
most sei. f-employed plans are defined contribution plans because of 
the limitations on contributions;mposed on self-employed persons un- 
der present law. Your committee believes that the option of having 
defined benefit plans shou!d be available to the self-employed and 
shareholder-employees of Subchapter S corporations. Accordingly, 
;he biH provides that, the Secretary or his delegate is to prescribe 
regulations which wiH allow self-emploved plans (or plans benefiting 
shareholder-employees of a Subchapter S corpora'tion), in e8ect, to 
translate the 15 percent-)7, 500 limitation on contributions, to which 
they wculd otherwise be s»bject, into limitations on benefits which 
they could receive under a defined ¹nefii't plan. The bill also provides 
certain "guideline regulations" which the Secretary must follow in 
carrying out the purposes of the bill. 

A defined benefit plan which follows the guideline regulations is to 
be subject to the limits on ded»ctions for corporate defined benefit 
plans rather than the 15 percent-$7. 500 limitation. 

Under the formula provided in the biH, the basic benefit for the 
employee (that is, a straight fife annuitv commencing at the later of 
age 65 or 5 years froin the time the participant's current period of par- 
ticipation beoan, ivith no ani iHiiry benefits and assuming no employee 
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I 113$ contributions) is not to exceed the amount of the employee's compen- 
sation ' which is covered under the plan (up to a maximum of $50, 000) 
times the percentage shown on tlie following table. 

Percentage 
6. 5 

Age at participation 
80 or less 
85 5. 4 

4. 4 40 
45 
50 3. 0 

2. 5 
60 or over 2. 0 

The percentages in early years are higher to reflect the fact that con- 
tributions made during these time periods earn interest for a longer 
period prior to retirement than contributions made in later years. 
Thus, for purposes of applying the table, past service credits are not 
to be considered. in determining at what age a self-employed individ- 
ual's period of participation in the plan began. The Secretary or his 
delegate is to have authority to prescr be regulations in cases of. plans 
which provide something other than the "basic benefit. " Also, the regu- 
lations are to specify percentages for individuals who become partic- 
ipants at ages between those shown on the table. In addition, the Secre- 
tary or his delegate is given authority to prescribe new percentages, to 
be used in years beginning after December 31, 1ÃY, based on changes in 
money rates and mortality tables occurring after 1978. 

To illustrate how this formula would work, assume that a self- 
employed person enters a defined benefit plan at age 30, and par- 
ticipates in the plan for 5 years, with income covered under the plan of $20, 000 per a'nnum. At age 35, he leaves the plan, but at aze 50, he 
again becomes a participant. For the first 5 years his coveretI income 
is $30, 000 per year, then. $40, 000 for the next 5 years, and final]y 
$50, 000 for the last five years prior to his retirement, 

The calculation would work as follows: 

Age 

Compensa- 
tion 

per year 

Benefit 
earned Totai 

Rate per year benefit 

30-35 
50-55 
55-60 
0-65 

Totai 

$20, 000 
30, 000 
40, 000 
50, 000 

6. 5 
3. 0 
3. 0 
3. 0 

$1, 300 
900 

1, 200 
1, 500 

$6, 5fl0 
4, 500 
6, 000 
7, 500 

24, 500 

Thus, the maximum benefit which could be paid to the individual under the plan in the form of a single life annuity commencing at a~e 65 with no ancillary benefits would be $24, 500 per year. In order to receive the maximum benefit, accrual rate under the for- mula in a later period, a self-employed individual might, establish a plan for himself at an early age but with a ve 1 t, f a very ow rate o accrual, or a very low compensation base on which th b fit 1 e ene accrual was meas- ured. Thug his employees during this period would only receive s low- thrn-pl* d'dlld 1th income ' 
1 the case of a sharehoid - 1 compensation from the Subchapter S corporati 

er-emp oyee the ter 
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DI42 benefit iiccili. l. Iiater, ivhcn some of these employees had departed. 
the self-employed individual might seek to raise the rate of accrual. 
To prevent this sort of abuse situation, the bill requires that the 
regulations lnust provide that any increase in the rate of accrual or 
the compensation base' under the plan, would be treated, only with 
respect to such increase, as beginning a new period of participation 
for the self-eniployed individual. For example, assume that a plan was 
establislied by an individual at age 30, ivhich provided for a 6. 5 percent 
rate of accrual. but that the compensation base under the plan ivas 
only $10, 000. Then, at age 40, the individual wishes to increase the 
ainiual benefit accrual to the maximum permissible amount. This would 
be colnputed by taking 6. 5 percent of the first $10, 000 of compensation, 
anil 4. 41&ercent (the maxinium rate of accrual for a self-employed indi- 
vidual ivho enters a plan at age 40) of adclitional compensation up 
to the $50, 000 ceiling, for a total accrual of $2, 410 per year for an indi- 
vidual having at least $50, 000 of compensation. 

The committee bill also provides that for purposes of the antidis- 
ci imination rules, the maximum amount of compensation which is to 
be taken. into account is to be $100, 000. (This is the same ceiling pro- 
vided in connection with contributions to a money purchase plan. ) 
I&'or example, if a self-employed person established a defined benefit 
plan for himself at age 50 (where a 8 percent late would apply) and 
earned $100, 000 per ~year, benefits under the plan for his employees 
could be carne&1 at the rate of 1. 5 percent of covered compensation, and 
the plan would not be considered to be discriminatory. In other words, 
the maximum benefit which could accrue per year for the self- 
employef1 persoli would be 3 percent of $50, 000, or $1, 500, v hich is 
equivalent to 1. 5 percent, on a $100, 000 base. Thus, the self-employed 
person v;ould be permitted to make contributions which would pur- 
chase a 1. 5 percent benefit for his employees. However; even if the 
self-employed person's earnings were $200, 000, benefits earned for the 
emplovees under the plan could not drop below the 1. 5 percent rate. 

A plan which covers owner-employees may not take advantage of 
tIie i egulations authorized in this provision, unless it provides benefits 
for all participants under the plan on a nonintegrated basis. 

In order to assure reasonable comparability between defined benefit 
and defined contributions and combination of plans, the Wgulations 
are to provide for appropriate adjustments in the allowable amount 
of deductible contributions. or permissible rate of benefit accruals in 
cases ivhere the same self-employed individual is a participant in two 
oi more plans. For example, a $3, 750 contribution to a money purchase 
pension plan (for an employee whose earnings is at least $50, 000) 
has the efFect of reducing the maximum allo~able rate of accrual 
under a defined benefit pjan by one-half. In addition. a change 
in the rate of accrual bv reason of this rule is to be treated as a new 
periof1 of participation for p»rliow s of determining the maximum rate 
of accrual under the table provided for defiped benefit plans. 

For purposes of the. above riiles, all plans of a controlled group of 
partnerships (within the meaning of secs. 414(c) and 415(h) of the 
code) are to be aggregated for purposes of the limitations. 

s Of coarse, an increase in the amonnt of compensation earned by the self-employed 
indivtdna] would not trigger a new period of participation. 
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Excess coritribMtion~. — Under present law, if excess contributions 
are made on behalf of an owner-employee, these must be repaid with 
the earnings thereon within 6 months after the mailing of notice by the 
Internal Revenue Service; otherwise the plan wiH become disqualified 
with respect to that. individual. In the case of an excess contribution 
which is willfully made, the plan wiH become disqualified with respect 
to the owner-employee, and he is barred from participating in a oual- 
ified plan for the 5 succeeding years. In contrast a shareholder- 
employee who is subject to the same deduction limits need not repay 
the excess contributions but must take those amounts into income. 

This rule can work a hardship in cases where a relativelv minor 
violation of the excess contribution rules could. result in a, complete 
disqualification of the plan with respect to an owner-employee. More- 
over, the present rules will not work well in the context of a defined 
benefit plan, because it is difiicult, if not impossible, to trace particular 
contributions to benefit accruals under the plan for particular em- 
ployees. For these reasons, the bill repeals the provisions of present 
laiv outlined above. 

At the same time, it is clear that there must be some rule to dis- 
courage excess conti ibutions in order to prevent the tax-free accumula- 
tion of earnings on contributions in excess of those permitted under 
the law. Since the major abuse of overfunding is that it permits the 
tax-free accumulation of the earnings on the excess contribution, your 
committee's biH imposes an excise tax of 6 percent on excess contribu- 
tions to plans for the self-employed. The tax is to bc paid by the em- 
ployer who maintains the plan. 

In the case of a defined. contribution plan (for example, a money 
purchase pension plan), excess contributions include amounts con- 
tributed by the employer in excess of the l5 percent of ea, rned income, 
or $7, 500 deduction limits on contributions on behalf of self-employed 
persons. In the case of a defined benefit plan, the tax is imposed where 
the plan is fully funded at the close of the employer's taxa, ble year. and. 
is imposed upon the amount that has not been deductible for the 
taxable year or any prior taxable year (i. e. , the amount of the carry- 
overs). Also, in either type of plan, excess contributions include vol- 
untary contributions by owner-employees in excess of the aHowable 
amount of such contributions. A. s under present, law, voluntary con- 
tributions on behalf of owner-employees may not exceed the lesser of 
10 percent of earned income, or $9, 500. Moreover, allowable voluntary 
contributions under the plan for employees other than owner- 
employees must be at least proportionate to allowable voluntary coii- 
tributions for owner-employees. As under present law, excess contribu- 
tions do not include amounts which a. re aHocable under regulations 
to the purchase of life. , health or accident, insurance. 

In the case of a, plan funded through level premium iiisurance pay- 
ments, the employer may contribute an amount based on an average of the allowable deductible contributions for an owner-employee for 
the three immediately preceding taxable years without triggering the tax on excess contributions, even though this amount is in excess of the 
deductible contribution ivhich can be made for that employee for the taxable year in question. However. any such amounts wiH be treated. as part of the owner-employee's distributable share of the partnership 
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income for income tax purposes and as a voluntary contribution by 
the'owner-employee for purposes of the excise tax on overfunding. 

To encourage plans to repay the amount of any excess contributions 
(and in recognition of the cumulative advantages of excess contribu- 
tions), the committee bill provides that the excise tax is to be cumula- 
tive. For example, assume that an employer made a contribution of 
$15, 000 on behalf of an owner-employee in a year in which only a 
$5, 000 contribution was allowable as a deduction. An excise tax of $600 
would be imposed for that year. ' lf, in the following year no amounts 
were contributed to or repaid from the plan, but an additional de- 
ductible contribution of $5, 000 were allowable for that year, an excise 
tax of $800 would be imposed ($10, 000 minus the $5, 000 deductible 
contribution allowable for year two, equals $5, 000, times 6 percent, 
equals $800). 

Regulations will provide for the situation where there are two or 
more plans benefiting the same self-employed individual, or where 
there are two or more partnerships or proprietorships under common 
control. 

Premetere @MA"t7ett'one. — Under present law, in general, where 
amounts are distributed under a qualified plan to an owner-employee 
before he attains age 59&/2, section 79 provides that the tax imposed on 
such amounts shall be not less than 110 percent of the amount of the 
increase in his taxes due to the distribution. Where the premature 
distribution exceeds $9, 500, then, for purposes of computing the pen- 
alty, it is averaged over the current year and the four preceding years. 

The purpose of the provisions allowing a deduction for contributions 
to a qualified retirement plan is to allow money to be set asid. e on a 
tax-sheltered basis for retirement, purposes. Where the retirement plan 
contributions are withdrawn pfior to the retirement years, this pur- 
pose is frustrated. The committee therefore believes that there should 
be a substantial deterrent to prevent an owner-employee from treating 
his retirement plan as a tax-free savings account which he can with- 
draw prior to retirement. 

The provisions of present law do not fully serve this purpose. The 
amount, of the penalty varies depending on the taxpayer's marginal 
rate of tax on his other income during the year in which he receives 
the premature distribution. Also, present law affords an opportunity 
for the owner-employee to minimize the perralty by arranging to re- 
ceive the premature distribution in a year in which his other income 
is low, or his deductions are high. 

To remedy this situation, the bill repeals the penalty provisions 
of present law and imposes instead an income tax of 10 percent 
on the amount of the premature distributions. This is in addition 
to any other inc+me taxes payable on this distribution, and would not 
be onset by any tax credits (other than the refundable credits for over- 
withholding. overpayment of tax, and the gasoline tax credit). A. iso, 
this tax would not be treated as reducing the individual's tax liability 
under the minimum tax provisions. 

As under present law, the penalty tax would not apply in the case 
of a distribution due to death or disability. 

6 In a plan which permits voluntary contributions by owner-employees, the plan might 
treat part of excess employer contributions as a voluntary contribution, as under present 
law, thus reducing the tax on overfunding. However. under these circumstances, owner- 
employees would have to take the amount of the voluntary contribution into income. 
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C&&72 Wighdyutcing of qioluntuyy contributioftg by ou'net-eyeployeeg. — Un- 

der present law, amounts received from a retirement plan before re- 
tirenient are tax free to all participants other than owner-employees 

to the extent of all nondeductible contributions made to the plan by 
the participants. Thus, all participants other than owner-employees 

may, if the plan permits it, withdraw their voluntary contributions 
prior to retirement. The bill extends this same treatment to owner- 

employees. 
Time fof rnu7eing contn7utiong. — Under present law, contributions 

to a self-employed. plan must be made by the end of the taxable year in 
order to bc deductible for that year. Often this can create difhculties 
for the self-employed person, who may not have at hand all the infor- 
mation necessary for him to determine how much he is permitted to 
contribute on his own behalf. In order to meet this problem, the 
bill provides that tax deductible contributions of self-employed 
plans (and. all other qualified plans) may be made at any time up to 
the point when the Federal income tax return (corporate or indi- 
vidual, as the case may be) for that year is due (including any exten- 
sion). This rule should provide the additional time necessary for the 
indivicluals involved to make the required calculations and determine 
the amount of the maximum deductible contribution which is per- 
mitted for the taxable'year in question. 

9. O~erull limitutioft — in gener ul. — As part of the process of moving 
toward parity in the tax treatment of corporate plans and H. R. 10 
plans, the committee bill contains provisions imposing overall limita- 
tions on the contri'butions and 'benefits which are allowable under 
qualified. plans and retirement accounts and annuities which receive 
favorable tax treatment. ' This overall limitation must 'be satisfied. 
in order for the favorable tax benefits under the plan, annuity, or 
account to be retained. H. R. 10 plans and plans of 'Subchapter S corpo- 
rations are also subject to these rules. 

P4ng to tchick Eimitution upplieg. — The overall limitation applies to 
a trust which is part of a pension, profit-sharing, or stock bonus plan 
(described in sec. 401(a) ), an annuity contract (described in sec. 408 
(b) ), an employee annuity (described in sec. 404(a) (9) ), and an in- 
dividual retirement account or annuity (described in sec. 408). 

Bef'tned bereft plarn8 — limitutifyn on be~ptg. — Under the committee 
bill, in general, the highest annual benefit which can be paid out of a 
defined benefit plan to a participant is equal to the lesser of (1) $75, 000, 
or (9) 100 percent of the participant's average compensation from the 
employer during his highest 8 consecutive calendar years of aggregate 
earnings during the period he was an active participant in the plan' 
(or his average compensation during the period of his Participation in 
the plan if this was less than 8 years) Compensation for this purpose 
includes the participant's earnings from his employment and includes 
bonuses and other taxable payments except for deferred compensa- 
ions, stock options, and other distributions which receive sp 

' 
l t ive specia ax. 

r Nothing in the committee bill would prevent the payment of an pensation or pension beneQts on a nontax-sheltered basis, sub ec tio 162th ti ordrfo th em lo rtore I d employees must be reasonable, and the rules oi' secti n 404 tions to nonqualified trusts. 
e ru es o sec on 404(a) (5) dealing with contribu- 

8 If the individual was an employee of several corporations in a earnings from all members of the group would b e aggregated for purposes of these rules. 
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The 100-percent limitation is simply a clarification of present law. 
The Internal Revenue Service has ruled that a pension is essentially 
a substitute for earning power during the retirement years (Rev. 
Rul. 72 — 3) 1972 — 1 C. B. 105). Your committee agrees with this inter- 
pretation and believes that no qualified pension plan should pay 
benefits which are higher than an employee's average earnings during 
his highest 3 years. The committee also believes that it is desirable 
to impose some dollar limitations on the size of a pension whicli may 
be paid out of tax-sheltered dollars and the $75, 000 limitation which 
is imposed under the bill is generous enough to afford a reasonable 
standard of living. 

To prevent the erosion of the value of- an employee's pension due 
to inflation, the committee bill permits a qualified defined benefit plan, 
in accordance with regulations, to provide a cost-of-living adjustment 
for employees who have retired or terminated their service under the 
plan, over and above the 100 percent limitation or the $75, 000 limita- 
tion. The adjustment to the $75, 000 and the 100 percent ceilings will be 
provided annually by the Secretary or his delegate to refiect cost-of- 
living increases. 

Tlie procedures used in the regulations will be similar to those used in 
adjusting the old age and survivor's benefits under the social security 
law (but without regard to the timing or amount of any increase 
specifically authorized by action of the Congress). 

Benefits paid in the event of early retirement would not have to be 
scaled down from the 100 percent of salary level on an actuarial basis. 
However, the $75, 000 limitation must be scaled down in the event 
of early retirement prior to age 55, but not below $10, 000. In general, 
the benefits payable under a defined benefit pension plan would not 
have to be reduced for pre-retirement ancillary benefits, such as med- 
ical, death, and disability. Only post-retirement ancillary benefits 
which are directly connected with the retirement benefit need be taken 
into account in computing the limitations. Thus, for example, the 
value of an annuity paying a sum certain, a post-retirement death 
benefit or a guaranteed payment for a period of years would be an 
ancillary benefit which needs to be taken into account. 

Your committee believes tliat it is socially desirable to encourage 
joint and survivorship benefits. Accordingly, it has concluded that 
no adjustment should be made for the provision of such a benefit for 
the participant and his spouse to the extent that the bcnefiit payable 
to the survivor is not greater than the benefit which would be payable 
if both the participant and his spouse vere, alive. To be a joint and 
survivors annuity, the benefit payable to the survivor inust be for 
the full life of the survivor. 

In the case of a contributory plan, upward adjustments in the bene- 
fit schedule would be permitted in accordance with regulations, to 
reflect the fact that part of the annuity had been purchased with the 
employee's own after-tax dollars. 

The committee expects that all of these adjustments will be sub- 
stantially equivalent to the adjustments now provided under present 
law for a plan which is integrated with social security. 

As a further adjustment, the defined benefit otherwise-allowable 
in accordance with the rules described above is to be reduced by 
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I 119 I multiplying the otherwise allowable benefit by a fraction, the numera- 

tor of which is the employee's years (or part thereof) of service 
with the employer and the denominator of which is 10. For example, 
if an individual who had 3 years of service had an average high-three 
years salary of $50, 000 (and no other acljustments were required) his 
maxinium benefit could not exceed 3/10ths of $50, 000, or $15, 000 

per annum. This prevents a situation where an individual might 
ieceive an extremely high pension, even though he ha, d only a few 

years of;ictive service under a plan. 
The purpose of providing an overall limitation is to prevent the 

accumulation of excessive pension benefits out, of tax-free dollars. But 
the committee sees no useful purpose to cutting bacl- on the benefits 
of the avciage worl"ing man who has a relatively limited amount 
of income. Accordingly, the bill specifically pl ovides that not- 
withstanding the 100-percen t limitation, or the. required adjust- 
ments for certain ancillary benefits, a qualified defined benefit plan 
(or plans) of the employer may pay an anmral retirement benefit of up 
to $10, 000 per annum to any employee who has not been a participant 
in any defined contribution plan of the employer. 

Dcpncd contribution p/an8. Under present law, there is no limita, - 

tion on the amount which may be contributed to an employee's l'etire- 
ment account under a corporate definecl contribution plan, although 
the crnploycr may not, in any one year, deduct contributions in excess 
of 15 percent of the aggregate compensation pa. icl to employees covered 
under a profit-sharing plan, or 25 percent of the aggregate compen- 
sation paid to employees under a combination profit-sharing and 
pension plan (except in the case of carryovers, where the present limit 
is 30 percent, ). 

The committee bill retains these rules (with certain modifiicatioiis. as 
discussed below). But the committee believes it is also appropriate to 
impose limitations on the annual additions which can be made to an 
individual employee's account under a defined contribution plan in 
order to achieve some measure of comparability ivith the limitations 
imposed under the bill on the benefits which may be paid under a 
defined benefit plan. For purposes of these rules, defined contribution 
plans include profit-sharing and stock bonus plans, as well as money 
purchase pension plans and target benefit plans. 

Uncler the committee bill, the annual additions to an employee's 
account under a qualified plan or plans of the employer may not ex- 
ceed the lesser of (1) $25, 000, or (2) 25 percent of the individual's 
compensation from the employer during the year. The term "annual 
a, dditions" means (1) the employer's contributions under the plan, 
(2) the lesser of one-half of all the employee's contributions or 
all the employee contributions in excess of 6-percent of compensa- 
tion, and (3) any forfeitures which are added to the employee's 
account during the year. ' For purposes of these rules, only a por- 
tion of the employee contributions is counted because the employee 
receives only one of the two tax advantages generally associated with 
contributions to a qualifiied plan — deferral of the taxes on the earn- 

s The term "vear" will be defined in regulations. Generally. in cases where there is only one plan. the "year" will be the plan year. In eases where there is more than one plan involved, the regulations will set forth the criteria for determining the releevant year. 
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Q] g0Q ings on the contributions — but does not receive a tax deduction for the 
amount of the contribution when it is made. The option of excluding 
the first 6 percent of employee contributions recognizes the fact that, 

many plans provide for small amounts of employee contributions and 
it would greatly increase the complexity of the provision if small 
amounts of contributions for which there were relatively small tax 
advantages had to be taken into account. The $25, 000 limitation will be 
adjusted annually for the cost of living in accordance with re~la- 
tions in the same manner as the $75, 000 limitation. 

As previously indicated, under present law the contributions allow- 
able 'as a deduction in a combination profit-sharing and pension plan 
may not exceed 95 percent of the aggregate compensation to employees 
covered under the plan. However, where excess contributions are made, 
these may be carried forward and deducted in succeeding years, and 
the deduction limitation for those years is increased from M to 80 
percent. The committee bill modifies this result by continuing to allow 
the carryover, but providing that the ceiling on deductible contribu- 
tions remains at K percent. 

In addition, under present law, in. the case of a profit-sharing plan 
alone, the limitation on deductible contributions is l5 percent of the 
aggregate compensation paid to employees covered under the plan. In 
cases where the employer fails to utilize his full 15 percent allowance. 
the unused. portion may be carried forward and used in succeeding 
years, up to 30 percent of aggregate compensation limit for the tax- 
able year. The bill provides that the carryover of unused contribution 
limits in this case may not result in a situation where the employer 
could deduct more than o5 percent of aggregate covered. employee 
compensation for the year. 

Cmnbinution p/un8. — Where a corporation has 2 or more plans, or 2 
or more difi'erent types of plans, the limitations, of course, must oper- 
ate as an overall ceiling on the maximum benefit the employee can 
obtain under all the plans. Otherwise. it, would be possible to escape 
the limitations by the simple device of establishing as many plans as 
were needed to provide the benefits desired. Additionally, rules are 
needed where an employee is employed by two or more related cor- 
porations of the same employer, some of whom have separate retire- 
ment, plans. In such a case the committee bill provides that all the plans 
are to be subject to the overall ceiling. The overall ceiling would be 
computed, in general, by aggregating similar plans (defined contri- 
bution or defined benefit) and reducing'the limitation on one type by 
the benefits or contributions of the other. 

For purposes of these rules, ail of the defined benefit plans of an 
employer (whether or not termina'ted) are treated as one plan, and 
all of the defined contribution plans (whether or not terminated) are 
treated as one plan. If an employer maintains a defined benefit and a 
defined contribution plan each plan would be subject to the limit; in 
addition the two plans must be combined in computing the overall 
limitation. 

To achieve this purpose, the bill establishes a formula (to be 
applied each year by each employee) under which a defined bene- 
fit plan fraction for the year is added to a defined contribution 

363 



House Report 93-779 

$121$ plan fraction. If the sum of these fractions exceeds 1. 4, then one or 
more of the plans will be disqualified. Of course, the employer is free 
to adjust either the benefits accruing under the defined benefit'plan 
or the annual additions to a defined contribution plan for particular 
employees to prevent this from happening. The committee anticipates 
that many plans will include "fail safe" provisions, which auto- 

matically freeze either the rate of benefit accrual, or the amount 

of annual additions, to a level necessary to prevent the overall limita- 
tion from being exceeded for any employee. A plan is to be permitted 
to' contain such a provision without violating the requirement thar, 

a qualified plan must provide for fixed and determinable benefits. 
The numerator of the defined ~benefit plan fraction is the "projected 

benefit" of the participant under the plan determined as of the close 
of the year and the denominator is tlie maximum benefit which would 
be permitted under the plan under the limitations established in the 
bill. For purposes of computing the projected benefit, it is assumed 
that the participant's compensation for all future years will equal 
his compensation during the year in question. It is assumed that all 
other relevant factors considered in computing the benefit, such as 
provisions of the plan, social security benefit levels, and cost-of-living 
will remain constant as of that year. 

The numerator of the defined contribution plan fraction is the total 
amount of annual additions to the participant's account through the 
close of the year in question and the denominator of this fraction is the 
maximum amount of additions which could have been made for that 
participant, under the provisions of the committee's bill for the year 
in question and all prior years of service with that employer. " 

For example, assume that an employee is employed at age 40 and im- 
mediately becomes a participant in a defined benefit plan which ac- 
crues a benefit annually equal to 2 percent of his high three years of 
compensation (adjusted for the cost-of-living). His annual rate of. 
compensation is $150, 000. At age 45, he becomes a participant in a de- 
fined contribution plan of his employer. 

In the case of this employee, his projected benefit under the defined 
benefit plan, assuming he works until the normal retirement age of 65, 
would equal 50 percent of his average high three years of compensa- 
tion or $75, 000. Since $75, 000 is the maximum amount of the annual 
benefit which is payable from a qualified plan under the provisions of 
the committee bill (assuming no increase in the cost-of-living) con- 
tributions could be made for the employee under the defined contribu-. 

&0 In order to prevent a situation where a-plan in existence before the effective date of 
the provisions might start off under these provisions with a deficit, the committee bill 
provides that for. purpose of the defiued coutribution olan fraction, additions to the account 
prior to January 1, 1976, will be treated as not being in excess of the additions which 
would have been allowable for those vears under the provisions of the committee bill. 

Since many dedned contribution plans permit employees to make "catch-up' contribu- 
tions to tal-, e into account the fact that an employee did not make the maximum contribu- tion for a past year the computations necessary to compute the defined contribution frac- 
tion as of January i, 1976, may be made on a cumulative basis. In recognition of the fact that plans may have to be amended to satisfy these new limitations and that existing plans often permit 10-percent employee contributions on a cumulative basis, the bill pro- vides that employee contributions are not to be taken into account if made prior to Janu- 
ary 1. 1976, if not in excess of the maximum amount of contributions permissible under 
the plan as in effect on October 2, 1973, to the extent that the contributions are 10 per- cent (or less) of the employee's salary, computed on a cumulative basis. The maximum amount of contributions permissible under the plan as in effect on October '2. 1973. is intended to include the maximum amount of contributions permissible under amendments to a plan approved bv the Internal Revenue Service before October 2, 1973, and actually 
put into effect before the encl of the lear 1973. 
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L122~ tion plan, if the defined contribution fraction did not exceed four- 
tenths. 

Assuming that the defined benefit plan were amended to provide that 
future accruals should equal 1 percent of compensation (or ~~1, 500 per 
year in the case of this employee), his projected benefit under the de- 
fined benefit plan ~ould then equal @5, 000, 80 percent of his high 
three years of compensation (which equals 60 percent of his $75. 000 
limitation). This ~ould mean that 80 percent of his overall limitation 
could be provided under the defined contribution plan. 

For purposes of these rules, plans of all corporations, partnerships, 
or proprietorships which are under common control will be aggegated. 
Generally, the question of common control will be determined under 
sec. 1568 (a) of the Code (and secs. 414(b) and (c) of the Code), except 
that a 50-percent control test will be applied for purposes of these 
rules, instead of the 80-percent test, imposed under that section. %iso 
to be aggregated are any sec. 408(b) annuitv plans or individual re- 
tirement accounts (established under the provisions of this bill) in 
which the individual is a participant. For purposes of these rules, the 
participant will be treated as having 100 percent control of these plans. 
For example. a sole proprietor maintainmg an H. R. 10 plan for him- 
self who is also a participant in a section 408(b) plaii would aggregate 
the two plans as he has control over both plans. 

In the event of a merger between two employers of the same em- 
ployee, the overall limitation is not less than the aggregate bene- 
6ts he has already accrued uTider the plans of both emplovers if there 
was no common control before the merger. In other ~ords, the em- 
ployee will not be foi'ced to give up benefits he has already earned 
prior to the merger. 

If it is determined upon application of the bill formula. that 
the limitations contained in the bill have been exceeded, then the 
determination as to which plan or plans must be disqualified will be 
made by the Internal Revenue Service in accordance with regulations. 
The regulations are to provide that no terminated plan may be dis- 
qualified until all other plans have been disquali6ed (since there might 
be no recovery of taxes in the case of plans which had terminated in 
a year for which the statute of limitations had already run). Also, 
to prevent undue hardship, the regulations are to provide that plans 
still in existence generally are to be disqualified on a basis which will 
aQect the fewest number of employees. 

Additional benejit8. — The bill contains a provision which makes 
it clear that benefits or contributions in addition to those allow- 
able in connection with qualified plans may be paid or accrued on be- 
half of an employee, so long as this is not done on a tax deferred basis. 
For example, an employer would be free to provide additional defined 
benefits under a so-called "pay as you go" plan, which means, in gen- 
eral, that the benefits are paid by the emplover as they fall due. and 
the plan is not funded. Here, the employer would receive his deduction 
at the time when the employee was required to take the bene6ts into 
income. 

Similarly, the employer would be free to make defined contributions 
into a taxable trust or bank account on behalf of the employee and 
these amounts could be set aside for pension purposes. Ho~ever, the 
employer would not be entitled to a deduction (except as provided in 
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t 
123 sec. 404(a) (5) ) until the emp)oyee's rights to these amounts;iie rio 

longer subject to a substantial risk of foifeit«re;it which tinic tire 

employee wou)d bc required to take them into inconu. 
Apeei&rl n(Ze ~(here reeor(Z8 (rr e mod (rv(rr'Zahle. — In the case of exist- 

ing plans, it may b that tlie employer will not have adequate, records 
to determine the amount of additio»s w)(i& )i have be(n»iade tor his 
employees under a definecl contribution plan. I ikewise, the eniploycr 
may have no way to determine the amount of additions w)rich wou)d 
have beerl a))owab)e for his employees under tlie provisions of t)ie 
committee, bill, had those provisions beeu in effect for the years i)s 

question. Accordingly, tlie Secietary or )iis delegate is aut)iorizcd to 
prescribe re«ulations establishing ieasonable assumptions which may 
be used by t re employer iii determining t)ie a»iount of ad(litions an(l 
a)]owab)e additions for years prior to the effective date of these 
pl ovlsloils. 

Iiikeivise, in the, case of plans ivhich r»ay be established in the fu- 
ture, the employer will be aivare tliat uo contributions nr additions 
have been made on behalf of his employee, but may not have adeq»ate 
records to establish the aniounts of alloivab)e additions which could 
have been made. Thus, the Secretary or his delegate is authorized to 
establish reasonable assumptions ivhich may be used by the employer 

Egeet((, e d&(tes aire(, tr((@ziti' ncle8 
I» genera], the «mendments with respect to EI. R. 10 p]aris. inc)»(li»g 

tlie provisioiis increasing the amount of the, ded«ctib]c coiitributioiis 
which»iay ). e inade on behalf of t)ie se]f-emp)oy(d, «r( t«apply to 
taxab)e years beginning after December 81, 1!&78. Iloive(ei, the rul(s 
facilitatui« the use of defin(d benefit plans for the s&. lf-c;»»loyed, as 
we]l as the rules»iodifying tire treatment, of excess coutiib«tions un(ler 
II. R. 10 plans and the rules with respect to the taxati(ui of prematur ('. 

distributions, are to apply to taxable years begin»ing after Deceui- 
ber 81, 1075 

The new ru]es with respect to corporate limitations wi)1 app]y to 
contributions made or benefits accrued iu ye, irs beginuing after 
December 81, 1075. 

However, the committee was concerned that the limitations imposed 
on the bill shou)d not hai e the ctTect, of cuttiri« liack the pensiou of 
anyone under the provisions of arr existirig p)an. Accordirr~&~]y, the bill 
contains a transition rule fora»y individual ivho i, o» 0 t b 

( t7& 137, 3, an active participant in a defiried beiicfit p)a». I »(ler t]ie ternis 
of this provision, an employee may receive aii a»n«al bc»efit, which 
does not exceed 100 percerit of the individua]'s annual r"rite of com- 
pensation on October '~. 1Ã8 (includi»g bonrrses ivhethei or not 
they were taken into a(count in tlie base for benefits »rider tire p):in 
as in effect on that date). Iiowever, tire berrefit may riot, exceed t]ie 
annual be»ef', t w)rich ivould have becii payable to t]ie participant on 
ictiremeut if i)] t)ie ter»is an(1 conditions of tlic»1a». i» eA'ect o» 
October u. 107', (without regard to a»y arne, r()rrrents to the ila» ac, «ally adopte(1 aft(r t]iat date eve» tliouo] ~ . ] loilg i slic 1 arlr('. 11(ll»ellts rllay, for other purposes, be «ivcii retroactive efi'c t) 1 1 

' 
1 

' 
c '. . c la( F('lllal ried ln eR(let 

un i ie eniployee's retirement, a»d liis compensatio» t:il. -en into account under the plan for any period;iftcr () t 1 '&, 10, 1 i c 0 &pr' ' 
& 

& c&& ]lad riot exceeded )iis au»ual compe»sation ori tliat (late. 
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$1247 If the plan provides for a postretirement cost of living adjustment 
on October 9) 1978) such an adjustment may also be taken into con- 
sideration in determining the allowable benefits for a participant 
under the "grandfather" provision. Any future increases in the bill' s 
basic benefit limitation under the bill's cost of living adjustment pro- 
vision, liowever, are applicable only to the generally applicable limits 
and not to the limits under the transitional "grandfather" clause. As 
a result, in future years many individuals are likely to elect to use the 
regular benefit limits despite the fact that they are eligible to use the 
"grandfather" provision, because the adjusted regular limits may 
permit a higher allowable benefit lilnit. 

Individuals who wish to use these transitional provisions must elect 
to do so in a time and manner to be prescribed under regulation, o 

Generally, the election will be made by the plan administrator in the 
year in which the employee retires. Once made, the election will bo 
irrevocable. 
Eet)enue effect 

By increasing the maximum amount that self-employed persons will 
be allowed to deduct as contributions to H. R. 10 plans to 15 percent of 
earned income up to $7, 500 a year, a revenue loss is estimated that will 
amount to $175 million annually. A revenue gain of $10 million is 
estimated to be the result'of the provision that applies certain limita- 
tions on the contributions and benefits under retirement plans. The net 
result of these two provisions that are designed to equalize tax treat- 
ment for pension plans is a revenue loss of $165 million. These esti- 
mates assume 1978 levels of income and employment. 

F. EMPLOYEE SAVINGS FOR RETIREMENT 

1. INDIVIDUAL RETIREMENT ACCOUNTS (SEC. 2902 OF THE BILL AND SECS. 
219) 402) 408) 409) 4973) 4974) AND 6693 OF TEIE CODE) 

Present Lato 
Generally, an employee is not allowed a deduction for amounts 

contributed from his own funds to a retirement plan. While an em- 
ployer's qualified plan may allow employees to contribute their own 
funds to the plan, ' no deduction is allowed for these contributions 
(except to the extent that tax excludable contributions made in con- 
nection with salary reduction plans may be viewed as employee con- 
tributions). However, the income earned on employee contributionu 
to an employer's qualified plan is not taxed until it is distributed. ' 
General reasons for change 

While in the ciase of many millions of employees, provision is made 
for their retirement out of tax-free dollars by their participation in 
qualified retirement plans, many other employees do not have tIhe op- 
portunity to participate in qualified plans. Often, plans are not avail- 

~Generally, if the plan allows it, employees mav make voluntarv contrihutious to a 
uauded retirement plan of up to 10 percent of compensation. I. R. S. publication 778, p. 14 
Feb. , 1972). 

&At one time, Congress took the position that a contribution to an H. R. 10 plan ou 
behalf of a self-employed person was made half by the employer and half by the self- 
employed person: no deduction was allowed for half of the contributions (presumably, 
that half 'contributed by" the self-employed person). This limitation (sec. 404(a) (10) ) was repealed for taxable years after December 31, 1967. 
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LIES& able because an employer is not willing to incur the costs of con 

tributing to a retirement plan since, in general, tlhe employer con- 

tributes funds which are in addition to the compensation otherwise 

paid his eniployees. Employees who are not covered under a, qualified 

plan are disadvantaged by the fact that earnings on their retirenient 

savings are subject to tax, and grow more slowly than the tax-shel- 

tered eariiings on contributions to a qualified plan. 
Your comniittce's bill deals with this problem by making available 

a special deduction for amounts set aside ior retirement by employees 
who are not covered. under a qualified plan (including an H. R. 10 

plan), a government plan, or a tax exempt organization annuity plan 
(sec. 403(b) ). Individuals in this status, in computing their income 
tax, will be permit)ted to deduct up to $1, o00 a year or 20 percent of 
compensation, whichever is less, for contributions to an individual 
retirement account. The earnings on this amount will also be tax free. 
As in the case of H. R. 10 plans, the amounts set aside plus the earn- 
ings are to become taxable to the individual generally after he has 
reached retirement age, when he receives benefits from the account. 

Explanetiom of prop~'sion, s 

In general. — Under your committee's bill, a retirement savings de- 
duction is to be allowed individuals for contributions to an individual 
retirement account, an individual retirement annuity, or a qualified 
retirement bond. The maximum annual deduction is to be $1, 500, or 
20 percent of compensation, whichever is less. Amounts allowed as a 
retirement savings deduction are to be. deductible from gross income 
(instead of from adjusted gross income) so that any taxpayer, even a 
taxpayer who does not itemize but uses the standard deduction, is to 
be allowed a retireinent savings deduction. In this manner, this pro- 
gram will be available to the widest possible group of taxpayer. 
Individual retirement accounts may be established by inclividuals, by 
employers for the benefit of their employees, and by labor unions 
for the benefit of their members. This will widen the availability of 
the retirement savings deduction. 

If nondecluctible contributions are erroneousl'y made to an individ- 
ual retirement account during the year (e. g. , because contributions are 
larger than the amount dediictible), the individual generally will be 
able to withdraw the excess contribution without penalty. If the excess 
contrib»tion is not withdrav ii, generally it is to be subject to a non- 
deductible 6 percent excise tax in each year in which it remains in the 
indi vidual retirement account. . 

Except in the case of. excess contributions, amoimts generally are to 
be withdrawn irom an individual retirement account only after reach- 
i»g retirement age. . To encourage an individual to retain these amounts 
for retirement, the bill generally imposes a penalty tax of 10 percent, 
of the amou»t. received on premature distributions occurring before 
age 50i/2 or disability. Upon reacliing age 50i/n, however, a participant 
may withclraw his funds even if he conti»ues to work. In addition, 
the bill generally requires that funds in a retircinent account, are to be 
withdrawn from the account starting no later than the year in which 
the participant reaches age 70i/2. If insufiicient withdrawals occur 
from that time o», a non'deductible excise tax is to be imposed on the 
excess accunmlation that should have been withdrawn. 
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C&~63 Generally, all amounts received from an individual retirement 
account will be taxed in full as ordinary income, since neither the 
contributions nor the earnings thereon will have been subject to tax 
previously. No capital gains or special lump-sum distribution rules 
are to apply to receipts from these accounts. However, the individual 
may use the general five-year averaging provisions (sec. 1801). 

Your committee recognizes that individuals may wish to cliange 
the assets in which their contributions are invested. To facilitate this, 
the bill allows a limited tax-free "rollover" between individual retire- 
ment accounts. Also, a tax-free rollover is allowed from qualified plans 
to an individual retirement account. 

Deduction for contributions to individual retirem, ent account, etc. — 
Under the bill, an eligible individual is to be allowed a maximum 
retirement savings deduction of up to $1, 500 per year or 20 percent 
of compensation includible in gross income, whichever is less, for 
contributions to an individual retirement account, individual retire- 
ment annuity or qualified retirement bond. Your committee intends 
that, for this purpose, compensation generally is to include only coin- 
pensation for personal services, and is not to include earnings froln 
property (such as interest and dividends). Additionally, since self- 
employed persons are to be allowed the retirement savings deduction 
(if they do not participate in an H. R. 10 plan), compensation in- 
cludes earned income (as defined in sec. 401(c) (9) ). If the individ- 
ual's compensation is not includible in his gross income (e. g. , as in- 
come. earned from sources outside the United States) it is not to be 
treated as compensation for purposes of the retirement savings deduc- 
tion. 

The retirement savings deduction is to be available to each eligible 
individual. Consequently, an individual's marital status and. whether 
he or she files a joint tax return will not aRect contributions for the 
retirem'ent savings deduction. If both husband and wife are eligible, 
they can each make contributions to his or her own individual retire- 
ment account, etc. , and each is to be eligible for a deduction of up to 
$1, 500 (or $8, 000 total on a joint return). In addition, the bill also 
provides that community propertv laws of a State or other jurisdiction 
are not to apply with respect to the retirement savings deduction. For 
example, if husband and wife live in a communitv property State 
and. the husband earns $7, 500, the husband. may contribute up to $1, 500 
(PO percent of $7, 500) to an individual retirement account, etc. , even 
though half of the income is owned by the wife under State law. Also, 
i f the husband earns $15. 000 and his wife earns no income, only $1, 500 
mav be contributed and. deducted bv the husband under the retirement 
savings deduction and no contributiori may be made bv his wife. 

The retirement savings deduction is to be allowed as a deduction 
from gross income. 

&or an indivl dua1 to be allowed a retirement savings deduction, con- 
tributions are to bc made to an individual retirement account, etc. , 
within the taxable year for which the deduction is claimed. Thus, if 
a taxpayer is on a calendar year, contributions are to be made no later 
than December 81 of the year for which he wishes to take a deduction. ' 

s If, at the end of the year, he is not sure of the total amount that he can deduct, the 
individual can make a slightly larger contribution than otherwise allowable, and will have 
until the time for filing his tax return for that vear to withdraw the excess without penalty. 
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LI~~a ( ontrlbutions must be made m cash (currency, checl-s, etc. ), and con- 

tribiitions in proper ty are not to be cleductible. 
D&duotiorr &lot utlot(?ed for crotit:e pmtiripunt8 in, c(ucrlifed, etr. , 

)!lc(t?. , r. — Your conlmittee intends that the de(luction for retirement. 

savirigs (and contributions to individual retirement accounts, etc. ) 
g!encl ally is to be available only where an individual does not partici- 

pate in any other tax-supported retirement plan. Therefore. the retire- 

ment savings cleduction is to be allowed an individual only if ie is 

not iin activ~e participant in a qualified plan (sec. 401(a) ), a qualified 

an»uity plan (sec. 408(a) ), a qualified bond purchase plan (sec. 4 ), 
a government plan, or a section 40, & (b) annuity at any time during the 

tameable year for which the deduction is claimed. ' 
Generally, for purposes of the retirement, savings cleduction, an 

&mploycc is to be consiclered an active participant in a plan if, for 
the year in qlustion, benefits are. accrued uncler the plan on his behalf 
(as in a clefinecl benefit pension plan), the employer is obligated to 
conti ibute to the plan on the employee's behalf (as in a money pur- 
chase p«nsioii plan), and the employer would have been obligated 
to contribute to the plan on the employee's behalf if any contribu- 
tions were macle to the plan (as in a profit, -sharing plan). An indi- 
vidual is to be co»siclered an active participant in a plan if he is 
accruing b& nefits uncler the plan even if he only has forfeitable rights 
to those benefits. Otherwise, if an individual were able to, e. g. ! accrue 
1?encfiits under a qualifiecl plan ancl also mal-e contributions to an 
individual retirement account, , when lie later 'becomes vested in the 
'(cerned benefits he would receive tax-supported retirement benefits 
for the sar:ie year both from the qualifiecl plan a»el the retirement 
savi»„rs cle&1»ction. However, to avoi&1 substantial aclministrative prob- 
1& ms, if an individual becomes a participant in a plan and under that 
pla» is given past service creclit for prior years of service with the 
«»ll?loy«r, he wi11 not be considered to have been an active pai ticipant 
in the, p)an in tlie years for which the past service credit is given. 

An individual &!e»erally is not to be considerecl to be an active par- 
ticil?a»t in a plan~after he has separatecl from service with a vest«el in- 
terest in the phin. A. iso. an inclivi(l»al is not, to be consi&lerecl an;ictive 
palti&ip;liit, in a plan after his employer has conipletely terminatecl 
co»ti ibutiol?s un(ler the plan, even though the trust continues to pro- 
i i«e benefits for the individual. 

I& ol'1?ill'1?uses of the i etireme»t savings cle&luction. a government plan 
is a plaii establisl?ed by the Fe&leral Government or a State (including 
the l)ist? ict of Columbia) or loc;il government, (ol an a&!O»cy or in- 

st(l 

u»le»rality of the same. ) foi its employees. I& or example. tlie I'ecleral 
Civil Service Retirement Plan is a &!overnment. plan. Hoivever. Social 
Security ail&1 Railroad Retirement. 1?lans are not to be considered gov- 
ern»i«nt, plans. Ei e» if a government plan is not tax qualifiecl. an in- 
clivi&lual who is an irctive participant in the plan is not to be able to 
particil?ate. in a» incliviclual retirerncnt account, etc. 

' An indivi&l&?ul who is an active participant in a tax-exempt nrgunizntion annuitv plan (sec. 4nn(b?? is not to be entitled to a retirement s:!vings d&duction. An in&iividunl is to he considered nn active participant in a section 40S(b) annuity plan even if, during the period in question. his rights under the annuity &ontrnct nre f&!rfeitnble. Consequently, if contrilu!tions are n!a&le on behalf of nn individual under a section 4&?S(b? annnitv contract in anticipation that his rights will later be nonforfeit&!ble. h& cannot maire &'ontributio!!s tn an in&lividunl retir&ment account. etc. . an&i he is not to be entitled to the retireu!ent a;«inga deduction for the taxable vear in question. 
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If an employee is given the option to elect not to be coverecl by a 
qualified, etc. , plan and he so elects, generally he will not be treated as 
being an active participant in the plan for purposes of tile retirement 
savings deduction. For example, if an employer ofi'ers a qualified plan 
that requires matching employee contributions, but the eniployee elects 
not to participate in the plan, he is not to be consiclerecl as an active 
participant in the plan. However, where an employee who opts out of 
a qualified plan can elect later to become an active participant in it and 
can receive benefits for all prior yea, rs (for which he opted out) upon 
payment of, e. cf. , all mandatory contributions plus interest for the 
prior periods, the employee is to be treated as being an active partici- 
pant in the plan for the prior years with respect to which lie pays the 
required amount and accrues benefits. Otherwise, an individual coulcl 
receive a retirement savings deduction for a number of years and also, 
at his own discretion, later become covered by a qualified plan for the 
same years. 

Ezces8 eontributioft8 to individual retirement meo~cilt, etc. Under 
the bill, generally only deductible amounts are to be contributed to 
individual retirement accounts or to buy an individual retirement an- 
nuity or a qualified retirement bond, and no nondecluctible employee 
contributions are to be made. ' However, your committee recognizes 
that the contributions made on behalf of an employee to an individual 
retirement account, etc. , may be larger than the individual's allowable 
retirement savings deduction. For example, an individual who has 
contributed to a retirement account may change jobs in mid-year and 
become an active participant in a qualified plan of his new employer 
during that year. In this case, a retirement savings deduction is not 
to be allowed and the contributions made to an. individual retirement 
account, will be excess contributions. 

In such a case, the individual may avoid penalties on the excess 
contribution if he receives a timely distribution from the individual 
retirement account (or annuity) of the excess contribution, plus the 
income earned on that, excess amount to the date of distribution. In 
general, a distribution will be timely if it. is received from the account 
or annuity no later than the time (including extensions) for filing 
the employee's tax return for the year in question. ' 

If timely distri'bution of excess contributions (and income thereon) 
is made from an individual retirement account or annuity, the excess 
contribution that is returned is not to be included in gross income, 
since the taxpayer has not taken a deduction for this amount. How- 
ever, any net income attributable to, and distributed with, the excess 
contribution is to be included in the individual's income in the year 
received, since it will not have been previously taxed as income to him, 

Your committee believes that generally it is necessary- to provicle a 
direct incentive to avoid excess contributions to individual retirement 
accounts and annuities and to stiniulate, timely withdrawals of excess 
contributions. 

s However, as discussed below, nondeductible "rollover contributions" are to be avail- 
able to individual retirement accounts in certain circumstances. 

& The time for filing is intended to he the due date for Sling the original return (plus 
extensions) and is not to include the time for ffling amended returns. The time for distri- 
butions of excess purchases of quali6ed retirement bonds is slightly different, as described 
below. 
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I 129 I Therefore& lllldel the bill a nondeductible excise tax is to be, im 

posed on contri'butions to individual retirement accounts and annuities 
in excess of the amounts deductible as retirement savings, unless these 

amounts (with earnings) are timely distri'buted from t' he account. 
This tax is to prevent the unwarrantecl tax deferral that v, ould exist 
from income on excess contributions, and is to be 6 percent of the 

amount of the excess contributions. The excise tax is to be paid by the 
individual who made tlie excess contributions. 

If an excess ainount is contributed to an indiviclual retirement ac- 

count (or annuity) in one year and the excess is not eliminated in later 
years, the excise tax is to ~be owed on the excess amount for the year 
of contribution and for each successive year until the excess is elinii- 
nated. (The aniount of the excess is to be deterTnined as of the end of 
the individual's taxable year. ) However, an indiviclual may elimiiiate 
an excess contribution in later yea, rs if he does not ta, ke his maximuin 
allowable deduction for retirement, savings in the later years. Under 
the bill, if an individual takes less than the maximum amount allowed 
as a retirement savings deduction in any year after the excess con- 
tribution is made, the difFerence between. the maxinium allowed deduc- 
tion and. the amount taken is to recluce a prior excess contri~bution. ' 

For example, in 1975, an individual earns $7, 000 and, contributes 
$1, 500 to an individual retirement account. His maximum available 
deduction is $1, 400 (o0% of $7, 000), so there has been an excess con- 
tribution of $100. If he receivecl the $100 (plus income earned thereon) 
by the time he files his tax return for 1975, he woulcl not be subject to 
the excise tax. However, if he does not receive payment by that time, 
he will owe an excise tax of $6 (6 percent of $100). In 1976, he earns 
$7, 500 ancl contributes $1, 500 to his individual retirement account. 
Since there is an excess contribution in his account (as a result of the 
1975 excess contribution), the individual has until the time for filing 
his tax return for 1976 to receive a distribution of $100 (plus income 
earned on the contribution) from the retirement account, . If the $100 
is returned by this time, the individual will not, receive a deduction for 
1976 for the full $1, 500 (but will only receive a tlecluction for $1, 400), 
ancl is to take into income the earnings paid out, from the account in 
the year receivecl. If the inclividual cloes not receive the excess contri- 
lnition (plus earnings) in this manner, he is to oive a 6 percent excise 
tax for 1976, since at the end of that year there still will be an excess 
in the account attributable to the 1975 contribution. In 1977, he earns 
$7, 500 and contributes $1, 400, although he could take. a maximum re- 
tirement, savings dediiction of $1, 500. In this case, the excess contri- 
biition is to be reduced by the difFerence between the maximum decluc- 
tion available and the dechrction taken, which is $100 ($1, 500 less 
$1, 400) . Consequently, the excess attributable to the 1975 contribution 
is tn be eliminatecl and no excise, tax is to be owed for. 1977. If the indiviclual is no longer eligible to participate in an individual 
retirement account or retirement annuity, so he cannot forego a con- 
tribution to the account (or cannot withdraw part of the previous 
vear's contribution to reduce the excess contribution) „ to avoid. the 6 
percent excise tax he may withdraw the excess contribution (subject 

7 However, contributions less than the maximum in prior vears are not to reduce the es- cess contribution; otherwise, the limits on contributions could be effectivel! circumvented- 
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CE30 . I to the 10 percent additional tax if he receives the distribution before 
age 59j/2 or disability). The amount received in this case is to be in- 
cluded in full in the individual's gross income since, like all amounts 
in an individual retirement account, this amount will have no basis. 

Your committee intends that the retirement savings deduction is to 
be used for retirement purposes and is not to be available for accumu- 
lating income on a tax-free basis after retirement. Therefore, under the 
bill, no contribution is to be made to an individual retirement accoun'. , 
etc. , and no retirement savings deduction is to be allowed for a tax- 
able year in which the individual becomes age 70&/2 (and for any 
later year). This conforms to the general requirement (discussed be- 
low) that distributions must be made from an individual retirement 
account, etc. , no later than the year in which a participant attains age 
VO&/2. If a contribution is made for an employee who has attained age 
VOj/2, it is to be treated. as an excess contribution subject to the 6 per- 
cent excise tax. ' 

Contributiong to Au6vidual retirement occounty, etc. — miecellane- 
oud. — Under the bill, an employer (including a self-employed person) 
may establish an individual retirement account for the benefit of some 
or all of his employees and make contributions to the account on their 
behalf either in the form of additional compensation or a salary reduc- 
tion plan. However, this is to be available only for employees who 
are not covered by qualified, government, or exempt-organization 
plans. Any employees who are not covered under such plans (including 
those excluded from coverage due to length of service requirements 
or because of age) may be covered under an employer-sponsored indi- 
vidual retirement account or, alternatively, may establish their own 
individual retirement accounts. 

Amounts contributed to an individual retirement ano& nt, etc. , by 
an employer for an employee generally are to be included in the em- 
ployee's gross income as compensation, whether or not these amounts 
are deductible. However, if an emp1oyee pays his emp1over amounts 
out of after-tax dollars to be contributed to an individual retirement 
account. etc. , on his behalf by the employer, this amount, is not to be 
included in the employee's income. Amounts that constitute employee 
compensation and are contributed to an individual retirement account, 
etc. , by the employer are to be subject to tax under the Federal Insur- 
ance Contributions Act (FICA) and the Federal Unemployment Tax 
Act (FUTA). However, these contributions are not to be subject to 
withholding if it is reasonable for the employer to believe at the time 
of contribution that the employee will be entitled to a deduction for 
the payment. In this regard, generally it will be reasonable for an 
employer to make a lower withholding only when the amount con- 
tributed to the individual retirement account, et . , is based. on periodic 
withholcling from compensation otherwise paid the employee. Other- 
wise, the employer generally will not be able to reasonably estimate 
the amounts to be contributed to the account, etc, and, will not be 
able to base his lower withholding on the estimate of such con. 
tributions. 

Since the deduction for contributions to individual retirement ac- 
counts is to be available to the self-employed as well as employees, the 

s The contribution also may become subject to the excise tax on excess accumulations, 
described below. 
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I 1313 bill will also benefiit people such as jockeys, who in years of low earn- 

ings are limited in what they can contribute to an H. R. 10 plan by the 
15 wrcentat, e-of-income limitation if they wish to contribute in excess 

of '750. 
IndividMal retirement accounts — refIuirememt8. — I nder the bill, an 

individual retirement account generally is to be a domestic trust 
created or organized by a written instrument for the exclusive benefit 

of an individual or his beneficiaries. The governing instrument is to 
provide that the trustee will not accept, more than $1, 500 per year on 

behalf of any individual, and is to provide that the individual's inter- 
est in the account is nonforfeitable, without exception. 

The balance in an individual retirement account generally may be 
invested in any assets that are acceptable investments for a qualified 
plan. The account balance couM, for example, 'be invested in insurance 
annuity contracts, in a savings account with a savings and loan in- 
stitution or a credit union, or in stock of a mutual fund. However, 
a, ccount assets. generally are not to be commingled with other property 
except in a common trust fund. 

Lnder the bill, no assets of an individual retirement account are to 
be invested. in life insurance contracts and the trust instrument must 
so provide. Tlnis, the account cannot purchase life insurance protec- 
tion under any retirement income, endowment, or other contract 
which includes a life insurance element. The individual retirement 
account is to be used to provide retirement income ancl life insurance 
is an asset designed for a different purpose — to provide funds for 
survivors. In addition, the individual retirement account is to receive 
only amounts that are deductible under the retirement savings deduc- 
tion. If life insurance protection were purcha. sed with contributions to 
an individual retirement account, the amount paid for the insurance 
would not be deductible by the participant and an allocation would 
have to be made each year between the deductible and. nondeductible 
amounts, substantially complicating the administration of an individ- 
ual retirement account. Consequently, your committee believes that 
if life, insurance protection is to be acquired, it should be done through 
the many other methods now available, and not through the individual 
retirement account. 

T)re trust instrument also is to provide that the entire interest of a 
participant will be distributed by the end of the year in which he 
reaches 70&/& or that distribution wi11 begin by that time and (in 
accoi dance with re~milations to be issued) v ill be distributed over the 
life of the participant (or lives of the participant and his spouse), or over a period of years not exceeding the life expectancy of the 
participant or thc participant and his spouse. This is substantially 
the same requirement as now applies to distributions from H. R. 10 
pie ils. 

The bill a!so generally requires, with respect to distributions, that 
the trust, instrunient must, provide that if a participant (or his surviv- 
ing spouse) dies before receiving tlie entire interest in the account, the entire remaining interest mill be distributecl within five years of death or used to purchase an immecliate annuity payable to the beneficiaries, This also is substantially the same requirement, as now applies to distributions from H. H. 10 plans. 
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C&32 J Uncler the governing instrument, the trustee of an individual retire- 
ment account generally is to be a bank (described in sec. 401(d) (1) ). ' 
In addition, a person who is not a bank may be a trustee if he dem- 
onstrates to the satisfaction of the Secretary of the Treasury that the 
way in which he will administel the trust will be consistent with the 
requirements of the rules governing individual retirement accounts. 
It is contemplated that under this provision the Secretary of the 
Treasury generally will require evidence from applicants of their abil- 
ity to act within accepted rules of fiduciary conduct with respect to 
the handling of other people's money; evidence of experience and 
competence with respect to accounting for. the interests of a large 
number of participants, including calculating and allocating income 
earned ancl paying out dist:i'butions to participants and beneficiaries; 
and evidence of other activities normally associated with the, handling 
of retirement funds. Additionally, your committee expects that the 
Secretary generally will give weight to evidence that an applicant is 
subject to Federal or State regulation with respect to its activities, 
where this regulation includes, e. g, , suitable rules of fiduciary conduct. 
It is anticipated that the Secretary probably will not allow individuals 
to act as trustees for individual retirement accounts. 

Although the bill generally requires that a trustee administer an 
individual retirement account trust, the bill also provides that a cus- 
todial account may be treated as a trust, and that a custodian may 
hold the account assets and. administer the trust. Under the bill, a 
custodial accoun't may be treated as a trust if the custodian is a bank 
(described in sec. 401(d) (1) ) or other person, if he demonstrates to 
the satisfaction of the Secretary of the Treasury that the manner 
in which he will hold the assets will be consistent with the require- 
ments governing individual retirement accounts. Again, it is con- 
templated that the Secretary will require substantial evidence (as 
described above) to determine if a person other than a bank may act 
as custodian. 

The bill provides that the trustee of an individual retirement ac- 
count (or issuer of a retirement annuity) is to report annually to the 
Secretary of the Treasury regarding contributions to the account or 
annuity and reoarding other matters as prescribed by regulations. 
Your committee intends that the regulations will include a require- 
ment that the trustee or issuer file annual information returns with 
the Internal Revenue Service (with copies to each individual for 
whose benefit a retirement account or a retirement annuity is main- 
tained) on the amount of contributions to and distributions from 
the account or annuity. Under the bill, there is to be a penalty of $10 
for each failure to report, , unless due to reasonable cause. 

Iftd&ndual f'et&'event anftuitf'e8 — reguif*emeft t8. — Under the bill, re- 
tirement savings also may be invested in annuity contracts, called 
individual retirement annuities. An individual retirement annuity is 
to be an individual annuity contract that is issued by an insurance 
company in the name of the person who pays for the annuity (or on 
whose behalf payments are made). The individual's rights in the con- 
tract are to be nonforfeitable, without exception. In order to assure 

s The bill amends section 401(d) (1) to provide that Federally insured credit unions are 
to be considered "banks" for purposes of determining who can be a trustee of an individual 
retirement account, etc. 
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Q1337 that payments under the contract will be used for retirement, the terms 
of the contract are to specifically provide that it is not transferable. 
Similarly, it is intended that the terms of the contract will prohibit 
the owner of the contract from using it. as security for a loan. 

To conform to the limits on the retirement savings deduction, the 
contract also is to provide that the annual premium is not to be greater 
than $1, 500. 

Additionally, as with individual retirement accounts, it is intended 
that the annuity contract is iiot to include any life insurance element. 
Any refund of premiums is to be applied (before the close of the 
calendar year following the refund) toward payment of future prem- 
iums or toward the purchase of additional benefits, and the annuity 
contract, is to so provide. " 

To assure that retirement savings are used for retirement purposes, 
i: he annuity contract is to include provisions requiring distribution of 
the annuity beginning at the close of the year when the contract owner 
reaches age 70&/2. (This provision is similar to the analogous provi- 
sion regarding individual retirement accounts and H. B. 10 plans. ) 
Also, the contract is to include provisions with respect to distribution 
:ifter the death of tile contract owner (and his spouse) that are similar 
to the provisions to be included for individual retirement accounts. 

L~'inplotter- and union-egtablighed individuals retirement account&. — 
Under the bill, einployers and labor unions are to be able to establish 
individual retirement accounts for their employees or members. In 
this case, the same rules that govern individual retirement accounts 
generally are to apply to an employer- or union-established. individual 
letirement account. For example, the interest, of the participants in 
the account are to be nonforfeitable, without exception and the trust 
instrument is to so provide. Under the bill, additional requirements 
also are to be met by employer- and union-established individual re- 
iircment accounts. 

An employer or union may establish a single individual retirement 
account trust for a number of employees or members. However, there 
is to be a separate accounting for each participant's interest in the 
individual retirement account, and the trust instrument is to provide for sucli an accounting. Although there is to be separate accounting 
for each of the participants, this does not mean that the contribution 
on behalf of each participant must be held separately from the other 
assets in the retirement account, but the assets of the account may be held and invested together for all participants. 

Under the bill, the trust instrument of an employer- or union- 
established individual retirement account also is to provide that assets 

b 
are to be held exclusively for the benefit of the participants or the s or leir eneficiaries. The exclusive benefit rule governing individual retire- ment accounts established by an employer or a union is the same rule that governs qualified plans and trusts (sec. 401), and all of the requirements that must be met under the existing exclusive benefit, rules also are to be met by these individua, l retirement accounts. For 

"This applies only with respect to refunds of remiums th fo e pro rl paid With t under the retirement savings deduction as discussed premiums may be repaid to the individual within th w&t &n t e t&me for finn h&s tax return for the 
this excess premium. However earnin 

no e uc ion was taken, no income is to b e recognised on receipt of ever, earnings on the excess premium are to be distributed along wi, and the earnings are to be reported as income in the year received. 
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$134$ example, under the present exclusive benefit rule. the trust instrument 
lnust make it impossible for corpus or income to be used for, or 
diverted to, purposes other than for the exclusive benefit of the par- 
ticipants or their beneficiaries; this same rule is to apply to individual 
retirement accounts. Additionally, the exclusive benefit rule is to apply 
to individual retirement account investments in the same way as it 
applies to qualified plan investments. 

It is intended that where an employer has both a qualified plan and. 
an employer-sponsored retirement account, the qualified plan must 
meet the nondiscrimination standards without regard to the individual 
retirement account. 

Taxation o f i''vuEuel rettrernent accot(nt8, prohÃi ted tron' ccti or(d, 
etc. — Generally, the bi11 provides that an individual retirement ac- 
count is to be exempt from Federal income taxation. " However, if 
the retirement account has unrelated. business taxable income, it, is to 
be subject to tax on this income under section 511 of the Internal 
Revenue Code. All of the rules relating to unrelated business income 
(including those in sec. 512 respecting unrelated business taxable in- 
come, sec. 513 respecting unrelated trade or business, and sec. 514 
respecting unrelated debt-financed income) that apply for purposes 
of section 511 are to apply with respect to individual retirement 
accounts. 

The bill also applies the existing prohibited transaction rules (sec. 
508(b) and sec. 508(g) ) to individual retirement accounts. Under the 
bill, if an individual engages in a prohibited transaction with his 
individual retirement, account trust, his account is to become disqua, li- 
fied as of the first day of his taxab1e year in which the prohibited 
transaction occurs. " 

With respect to an individual retirement account established by an 
employer or a union, if a participant in the account engages in a pro- 
hibited transaction with the individual retirement account trust, that 
individual's account in the trust is thereupon to be treated as a 
separate individual retirement account trust and this deemed separate 
trust is to become disqualified as of the first day of the individual's 
taxable year in which the prohibited transaction occurs. 

For example, if an employer with 100 employees establishes an 
individual retirement account for all his employees and one employee 
violates the prohibited transaction rules by borrowing money from the 
retirement, account trust, , then the whole retirement account trust is 
not to be disqualified. However, that portion of the trust which con- 
stitutes the separate account of the employee who engaged in the pro- 
hibited transaction is to be disqualified. In this way, individuals will 
have a substantial incentive to avoid engaging in prohibited trans- 
actions, and if a prohibited transaction ocrurs, only the individual who 
engages in that transaction (or the individual who is related, e. (). , by 
marriage, to the person who engages in the transaction) will be penal- 
1zed. 

nAs with annuities geenrany, the owner of an individual retirement annuity is not 
to be currently taxed on the annual increased value of the annuity, but is taxed on re- 
ceipt of annuity payments. Also, 'as with Series E bonds generally, the income earned on 
the quaked retirement bonds is generally not taxable until redemption (or "maturity, " 
if earlier). ~ The bill provides that an individual is to be treated as "creator" of the account for 
the purpose of applying the prohibited transaction rules. Under sections 503(b) and 
503(g), certain transactions between a trust and its "creator" (and persons attributed to 
the creator) are prohibited. 
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$135/ If an individual retirement account. is disqualified, the participant js 
then to be taxecl as if he had received a distribution (on the first day 
of his taxable year in which the prohibited transaction occurred) of 
the fair market value of all the assets in his account. Since!ris basis iii 
his account is to be zero, the entire amount received will be ordinary 
income. In addition, if the deemed clistribution occur~ before the incli- 
vidual is age 59&/~ or disabled, the 10 percent aclclitional tax (describecl 
below) on premature distributions is to apply. (Otherwise, a partici- 
pant who wanted. a premature distribution wouhl have an incentive to 
engage in a prohibited transaction. ) The indiviclual is to be taxed cur- 
rently on all income earned in his account after the disqualifiication 
occurs, since the account will cease being an indiviclual retirement 
account. 

With respect to individual retirement annuities (whiclr are non- 
transferable and cannot be hypothecated), the bill pr ohibits the owner 
of the contract from borrowing money from the msurance company 
issuing the contract, under or by~ use of the conti act. If any prohibitecl 
borrowing occurs (regardless of the amount involvecl) the contract is 
to lose its qualification as an individual retirement annuity as of the 
first day of the taxable year of the contract owner in which the bor- 
rowino' occurs. In this case, the owner is to include in income for that 
year the fair marl-et value~ (which may not be the same as the cash 
surrender value) of the contract as of the first day of that year. Since 
the owner's basis in the contract is to be zero, the entire, amount deemecl 
distributed is to be taxable to him as ordinal~ income. In addition, the 
10 percent additional tax (clescribed below) on premature distributions 
may apply to this deemed distribution. (If the annuity contract is 
sold, exchanged or hypothecated, in violation of its terms, it is intencled 
that the same consequences will occur as with a prohibited borrowing 
from an insurance company. ) 

An employer who maintains an individual retirement account also 
is not to engage in prohibited. transactions (as defined in sec. 508(b) 
and 508(g) ) with the retirement account; Otherwise, the employer- 
who may have substantial control over the trust — would be able to 
engage in dealings with the try!st to the, detriment of the employees who 
partioipate in it, . Therefore, the bill also treats the employer as the 
creator of an individual retirement account trust which he maintains 
for purposes of the prohibited. transaction rules. 

Your committee believes that it would be inappropriate for a pro- 
hibited transaction involving the employer, or persoiis attributable to the employer (ancl not involving any account participant), " to result, 
in a penalty to any participant. Consequently, the bill provides that if an employer (or persons related to him) engages in a prohibited 
transaction with a retirement account niaintainecl by him, the emplover is to lose all deductions for compensation to the extent of the co t 'b- 0 le COll 11 u- 

, ions o t ie retirement account in his taxable year in which the pro- hibited transaction occurs, and for all prior open years. For example, if the employer contributecl to the account (under a salary reduction type plan) $10, 000 in. each of 1075. 1970, and 1977 and if he engaged in a prohibited transaction in 1077, his deduction or t e $10, 000 contribution in 1075, the $10, 000 contribution in 1976, 

ticipates in the account th 
&s Where the emplover is also a partici ant 'p (such as a self-employed person &vho par- e accoun ), e conse&ruences attendant upon "employer" status are to occur. 
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and the $10, 000 contribution in 1977 would be disallowed (if all these 
years were open). No deduction for these amounts would be allov ed 
under any provision of the Internal Revenue Code (including but not 
limited to sec. 169). " 

Distributions fi om inAtidno t 7'et') event accot(nts, eto. — Generally, 
the proceeds from an individual retirement account (individual retire- 
ment annuity and qualified retirement bond) are to be fully taxable 
to the individual when distributed. Since contributions to the account, 
etc. , will be made with tax-free dollars and income of the account, etc. , 
will not be taxed as earned, the individual's basis in the account, etc. , 
is to be zero. 

The amounts distributed from a retirement account, etc. , are not to 
be eligib1e for capital gains treatment, and the special averaging 
rules applicable to lump-sum distributions (under. sec. 72) also are not 
to be available. This should encourage the individual to take down the 
amounts ratably over the period of his retirement. However, the 
individual is to be permitted to use the general taveraging rules (sec. 
1801). 

If an individual borrows money, using his interest in the account as 
security, the portion used as security is to be treated as a distribution 
from the account to the individual. This treatment is also consistent 
with your committee's intention to encourage retirement savings since 
in this case if. the employee uses his account as security for a loan he 
has no funds left for retirement. 

For purposes of the estate and gift taxes, the amounts in individual 
retirement accounts, individual retirement annuities, and qualified 
retirement bonds are not to be excluded from tax (secs. 9089(c) and 
o517). This too is consistent with your committee's intention that the 
funds be used during the individual's retirement period. 

If an annuity contract is distributed from an individual retirement 
account, it is not to be included in income when received. if the annuity 
contract generally meets the rules governing individual retirement 
annuities. In this case, the participant essentially will have received 
an individual retirement annuity contract and all the individual re- 
tirement annuity rules (including those with relation to borrowing 
under or by use of the contract) are to apply to the distributed contract. 

Your committee intends that savings accumulated through an in- 
dividual retirement account, etc. , are to be used for retirement pur- 
poses and should not be distributed. before the participant reaches age 
591/2 or is disabled; "this follows present law governing H. R. 10 plans. 
I1nder the bill, if there is a premature distribution, the individual's 
income tax otherwise due is to be increased by 10 percent of the total 
amount of the premature distribution that is included in his gross 
income for the taxable year. For example, if an unmarrietl individual 

trb t'bti d t bt — tbttbd td'td t tt 
account both bv the emplover and individual participants, the employer is to lose deduc- 
tions for compensation paid in open years to the extent of the total contributions to the 
account in those years. For example, in 1975, the employer makes $2, 500 of contributions 
to the individual retirement account which he maintains and the employer engages in a 
prohibited transaction with the trust in that year. Also in 1975 individual participants 
contribute $2, 500 to the individual retirement account. In 1975 the employer pays more 
than $5, 000 of compensation to his employees. For 1975, the penaltv on the employer for 
engaging in the prohibited transaction is a disallowance of $5, 000 of deductions for 
compensation paid. 

df Disability is to be determined under the same rules that apply to H. R. 10 plans (sec. 
72(m) (2) ). 
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C 2 ith taxable income (a fter @11 exemptions and deduct'ions) of $90, 000 
receives a premature distribution of $3, 000, his income tax for the year 
oi receipt would be $6, 690 ($5, 930 on $20, 000 of taxable income, plus 

$1. 160 on the $3, 000 premature distribution, plus a $300 penalty tax on 

the premature distribution) . 
The 10-percent additional tax is to apply to any premature "deemed 

distribution" that occurs on account of a, prohibited transaction in- 

volvillg a, retirement account or retirement annuity. 
The 10-percent additional taz generally is not to be offset by any 

tax credits (other than the refundable credits for overwithholding, 
overpayment of tax, and the gasoline tax credit). Also, this tax is 
not to be treated as reducing the individual's taz liability under the 
minimum tax provisions (sec. 56) . 

The 10-percent penalty tax on premature distributions is not to ap- 
ply in the event of death or disability. However, your committee ex- 
pects that the Internal Revenue Service will require that the custodian 
must receive proof of disability if making distributions under the 
disability provision. Generally it is intendccl tlqat the proof. be the same 
as where the individual applies for disability payments under social 
seculity. 

(The 10-percent penalty tax also is not to apply to a distribution of 
excess contributions lnacle v-ithin the time for filing the individual's 
taz return for the year in which the excess contributions occur. ) 

Your committee alsc intends that th. . amounts contributed to an 
individual retirement account are to be used for retirement purposes, 
and are not to be retained in the account, beyond the maximum age for 
payout. If sufIicient payments are not timely made from the retirement 
account (or retirement annuity), then an excise tax is to be imposed 
on the amount of the under-distribution. " The payments needed to 
avoid this ezcise taz are to be provided by regulations and are to fol- 
low the rules (described above) with respect to payment no later than 
the year in which the participant attains age 70&/2 (or payment on the 
dea:h of a participant or his spouse). If the amount paid out is less 
than the minimum required, there is to 'be a nondeductible 50 percent 
ezcise tax on the diHerence between the minimum payout required for 
the veer in. question and th„amount actually paid out. The tax is to be 
paid by the individual to whom the minimum pavments should have 
l. een made. For example, if the minimum annual amount that is to be 
distributed from a retirement account is $100, and only $60 is dis- 
tributecl by the end of the taxable year (of the payee), then an excise 
tax of $20 (50 percent of @0) is tobe paid by the payee. 

Tax-fee~ roPw rag. — To permit flexibility with respect to the invest- 
ment of an individual retirement account, the bill provides that money 
or property may be distributed from an individual retirement account 
to the person for ~ hose benefit the account is maintained without pay- 
ment of tax, provided this same money or property is reinvested by the 
individual within 60 days in another qualifying individual retirement 
account maintained for this benefit. Rollover transfers to an individ- 
ual retirement account are, of course, subject to the same limits and 
rules as other individual retirement accounts (such as, the rules relat- 
ing to premature distributions or prohibited. transactions) . The trans- 

~ As discussed below, slightly difterent rules apply to the qualiiied retirement bonds. 
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1883 «r may. be desiiyd because, the individual desir~, to, shift his, invest- 
inents, for example, from, or to, , an annuity contract, a mutual fund, 
or a. savings account. " 

Before, , releasing the account, the committee anticipates that the 
trustee will' be required by the Internal Revenue Service to receive 
a declaration of intention from the individual aq go the proposed rein- 
vestment (except in the case of an individual who was entitled to 
receive a distribution because of his retirement at age 59&/2, or because 
of disability), The custodian is also to be required to notify. the Service 
that a distribution of assets from the account had been made and. the 
reason for maging the distribution, 

A. iso, since annual contributions to an individual retirement account 
cannot be larger than $1, 500 except for rollover contributions, it is 
expected that tlie trustee who receives a rpllover contribution will 
require a declare, tion from the individual that the payment is a roll- 
over contribution. 

If property other than money is received as a distnbution, to be 
eligible for the tax-free rollover, the same property received is to be 
contributed to the retirement account. For example, if au individual 
receives stock in a distribution from a qual'ifiied plan, the same stock 
that is received is. to be contributed to the individual retirement ac- 
count, to avoid taxation on the original distribution. 

The bill also allows a tax-free rollover from a qualified plan to an 
individual retirement account. In this case, the plan participant would 
have to receive his entire interest in the plan and the distribution would 
have to occur on account of his separation from service and within 
one taxable year to qualify for a tax-free rollover. 

In the case of a tax-free rollover from a qualified plan, the amount 
contributed to an individual retirement "ccount is to be the same 
amount of money (or the same property) received from the qualified 
plan less the amount considered contributed to the qualified plan bv the 
individual as an employee contribution. (The amount of contribution 
to an individual retirement. account is to be reduced by the amount of 
employee contributions because all amounts in the retirement account 
are to have a zero basis, and it would be inappropriate to apply this 
zero basis rule to employee contributions. ) 

As with a rollover between individual retirement accounts, the same 
property (other than money) received from a qualified trust is to be 
contributed to the retirement account. However, in this case, the fair 
market value of the property contributed is to be no greater than the 
total value of the rollover contributions which can be made to the 
individua1 retirement accpunt. For example, if an individual receives 
securities worth $5, 000 and cash of $5, 000 from a qualified plan, and 
$5, 000 of this amount represents employee contributions, then all of the 
securities are to be contributed to the retirement account to qualify for 
the tax-free rollover. 

If the rollover contributions to a retirement account are greater 
thar; the amount a'=lowed, then the 6 percent excise tax is to apply to 
the excess contributions. 

» Amounts cannot be rolled over to an individual retirement account rrom a disqualified 
(through prohibited transactions, etc. ) retirement account (or disqualified retirement 
annuity). Similarly, excess contributions to a retirement account, etc. cannot be rolled over. 
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C139$ To prevent too much shifting of investments under this provision, 

the bill provides that an individual can transfer amounts between 

individual retirement accounts only once every three years. However, 

he may rollover amounts received from a qualified plan to an individ- 

ual retirement account within that three year period. 
QtiaFped fetf'reagent conch. — In. addition to the various types of 

investment described above in which deducti'ble employee retirement 

savings can be placed, the bill also provides that these amounts may 

be invested annually in a special retirement bond, to be issued by the 

Federal Government. The bonds are to be issued under the Second 

Liberty Bond Act and are to provide for the accumulation of interest 

until the time of redemption. 
The bonds are to be issued. in the name of the individual on whose 

behalf they are purchased for retirement (the "registered owner") 
and are not to bc transferable, under any circumstances, except to his 

executor in the event of his death (or to a trustee for his benefit in 

the event he becomes incompetent to manage his own afFairs). For 
example, the bonds could not be pledged for the payment of debts, 
and could. not be assigned to a trustee in bankruptcy. Also, the bonds 

could not be awarded to the individual's spouse as a result of a divorce 
settlement. As with other investments made through the retirement 
savings deduction, the employee's right in these bonds are to be non- 

f or f eitable, without exception. 
In conformity with the general provisions for individual retire- 

ment accounts and retirement annuities, the bill provides that the 
bonds generally are only to be cashed after the individual has reached 
the age of 59I/2 years, or if he becomes disabled. If he dies, the bonds 
could. be redeemed. by his estate. There would be one further exception 
to cover the case of an individual who purchased the bonds, believing 
that he would be eligible for the deduction for that year, only to dis- 
cover later that he was not eligible. For example. an individual might 
purchase the bond early in the year, and later become a participant 
under a qualified retirement plan sponsored by his employer. To meet 
this situation, the bill provides that the bond may be redeemed at any 
time within 12 months of its purchase without penalty (and without 
payment of interest). " This provision could also be used by individ- 
uals who purchased the bond, but discovered within a year that they 
needed. the money for other purposes. In this case the Internal Revenue 
Service is to be notified that the bond. has been redeemed and, there- 
fore, would be on notice that no deduction would be allowed because 
of its purchase. Consistent with the general rules for individual re- 
tirement accounts and retirement annuities, the bill provides that 
the bonds are to cease to bear interest when the individual reaches age 
70I/2. In addition, during that year the individual is also required to 
take any of these bonds he is still holding into income, even if he does 
not cash them in. It is anticipated that these rules will be set forth 
on the face or back of the bonds. 

Also, for similar reasons, the bill provides that if the registered 
owner dies before age 70I/2 or before the bonds are cashed in, the bonds 

» If the bond was not cashed within the 12 months grace period, rthe individual would 
when he cashed 
still not receive the deduction, in those cases ~here he was t li ibl f it. H in the bond at a retirement age, the proceeds of the bond would constitute 

no e g e or . owever, 
income to him (since his basis in the bond would be zero under the bill). 
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D40& are to cease to bear interest Qve years after the death of the registered 
owner or when the registered owner would ha, ve attained ag~e 701((2, 
whichever is earlier. 

When the bonds are redeemed, the full proceeds of the boncls, in- 
c]»ding any interest earned on them, is to be treated as ordinary 
income to the individual, whose basis in the bonds would be yero. &s 

However, if the individual chose to do so, he could treat this income 
under the oeneral averaoing provisions of the tan ]aiv (sec. 1801). 

As noted above. if the bond is recleemecl within 12 months after' 
the date of its is=-nance, the proceeds wou]cl not be included in gross 
income if »o cledu«tio» is a]lowecl on the purchase of the bone]. 

I: ff'ec'('( e rlnt« 

Tile clecluctio» foi retire»le»t sai ings is to be avai]able for 

tangible 

vear. -: begi»nino after December . &1, 197, "&. A]] other provisions wit]r 
iegarcl to the inclii iclual retirement accoii»t, etc. aic to tal. e eA'ect on 
, ]a»iiai v 1. 1974. 
I& ( & ei(I(e eff e&t 

This provision a]]Giving an incliviclual not covered by a qua]ifiecl 
retirement pliiii. ooiernme»t p]an. or sectioii 40o&(b) pliin to decluct 
a»nuilly the lesser of $1, 500 or 20 percent of compensation for co»- 
trib»tions by him or on liis behalf to a ta~-exempt retire»le»t account. 
a»II«ity, or bond»1;in establisl)ed by him (or to ceitain trusts estab- 
lishecl by employeis or associatio»s of emp]oyees) is estimated to 
i»volve I revenue loss ai»ount to $2~@ nii]lion for 1974 and rising to 
$;& &. & niil]ion for 1977 (at 197o& income levels). 

SAIiABY IIEI&i. ("I'lo'X I'I, AECS AXD OTIIEII irAT'I'Ella (Si'. ('S. 101. & AXD 200 t 

oE 'rIIE i:rr. r, Axn sEG. 4i4 oi' Trrr. ronE) 

P) ege)it l(7&( 

(&e;reral]y. i» el»»]&&yee is»ot a]]oivec] to decl»et amoii»ts ivhich lie 
contiibutes froi» his os» fiiiicls to a retirement »la». 0 hile an e»i- 
ploye! 's quiilifie&l plan i»ay allow emp]o&ees to contribute their own 
funds to tile plan, ' no deduction is al]owec1 for these contributions. 
H&nvcver, tlie i»«o»ie e;irnecl on employee «ontril»itin»s to;I» ei»- 
ploye. 's qu il ifi( &]»la» is»ot t rebec] until it is (]i st i ibutc cl. c 

In the, c;ise of a sa]ary rediiction pla» or a c;ish oi cl feriecl profit- 
shaiing pla», however. the Inter»al Iievenue Service has»ermitted 
enr»]oyees to ez«inde from income ar»ounts contributecl by their em- 
ployers to the plan, even where the source of these amounts is the 
employees' agreeme»t to take salary oi bonus reductions or foion 
sa]arx i»creases. In t]ie case of a. cash or deferrecl profit-sharing plan, 
the employee genei ally has the election to take a bonus currently in 
casli or cleferrecl by payment into the plan. In the case of a salary 

&s The provisions of sec. 72 (relating to annuities) and sec. 1232 (relating to bonds) are 
not to apply to qualified retirement bonds. 

& Generally. if the plan allows it, employees may mal'e voluntary contributions to a quali- 
fied retirement plan of up to 10 percent of compensation. I. R. S. Publication 778, p. 14 (Feb. 
1072). 

s At one time, Congress tonk the position that a contribution to an H. R. 10 plan on behalr 
of a self-emploved person was made half by the employer and half by the self-employed 
person; no deduction was allowed for half of the contribution (the half regarded as "con- 
tributed bv" the self-eniployed person). This limitation (sec. 404(a) (10) ) w;i. re)healed 
for taxable years after December 31, 1967. 
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L] 4] g reduction plan, the employee generally agrees with his employer to 
reduce his salary or forgo a salary increase which is contributed into 
a pension plan for his benefit. In either case, if the plan met certain 
nondiscrimination requirements, the Internal Revenue Service in the 
past had taken the position that, under certain circumstances, the pay- 
ment into the plan would be treated as an employer contribution, not 
taxable to the employee until benefits were received from the plan. The 
maximum amount, that could be so treated generally was 6 percent 
of compensation. ' 

On December 6, 1979, the Service issued proposed regulations (37 
Fed. Reg. %938) which would change this result in the case of qu" lified 
pension plans by providing that amounts contributed to such a plan 
in return for a reduction in the employee's basic or regular compensa- 
tion, or in lieu of an increase in such compensation, will be considered 
to have been contributed by the employee and consequently will be 
taxable income to the employee. 

The proposed regulations would not afFect the tax treatment of 
contributions to certain qualified profit-sharing plans, where the con- 
tributed amounts could be received as a bonus; however, it was indi- 
cated that there would be reconsideration of the rulings permitting 
exclusion of such profit, sharing contributions. (Rev. Rul. 56-497, 
1956-9 C. B. 984; Rev. Rul. 63 — 180, 1963 — 9 C. B. 189; Rev. Rul. 68 — 89, 
1968 — 1 C. B. 409. ) Public hearings have been held. on these proposed 
regulations but regulations in final form have not yet been issued. . 
General reagon8 for ckarge 

A number of difricult issues of policy have recently arisen in connec- 
tion with salary reduction pension plans and cash or deferred profit- 
sharing plans. On the one hand, it is argued that these types of plans 
provide a vehicle which allows an employer who could not aIIFord the 
cost of a conventional pension pension plan to provide pension bene- 
fits for at least those of his employees who agree to take the salary re- 
duction. Also, it is argued, there is hope that once a salary reduction 
plan has been established, the employer Inay eventually shift to a 
plan where there are employer contributions with no offsetting reduc- 
tions in pay for the employees. 

On the other hand, many feel that it is diScult to distinguish, for 
purposes of tax policy, between a contribution made by the employer, at the employee's option in return for a reduction in his pay, and a contribution made by the employee after receiving his pay check 

Al o 
from his employer, which is clearly nondeductible under pr t I so, because the salary reduction type plan covers only those em- ployees who elect to be covered (at a cost in terms of their take-horne pay), this often means that many employees will not be covered, whereas it is generally desirable that as many employees as possible be covered under the private pension system. Thus, it has been sug- 

8 In the case of employees of tax-exempt charitable, educational, reli o zatfons and employees of public educational institutions, a s eciiic vides for employer contributions of u t 20 service, reduced by amounts previously contributed by the em lover for on a tax excluded basis to the employees fsec. 402(b)~). The re ulatio no . th e lov o t ibntio to b d d th o 
een 

ma e under these salary reduction plans. Anti- y o q Med plans do not apply to those tax 
butions {although limits are applied to them). 
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L142$ gested by some that salary-reduction plans should be subject to stricter 
coverage requirements than those imposed in the past by the Internal 
Revenue Service. 

The committee believes that it is impossible to deal with these issues 
in a satisfactory way without the opportunity for extensive considera- 
tion. Moreover, it believes that salary-reduction and cash or deferred 
profit-sharing plans should not be discouraged until there has been an 
opportunity for legislative consideration as to what their status should 
be. Accordingly, the committee bill provides that the proposed regu- 
lations should be withdrawn for one year, to give the committee a 
further chance for study. 
Ezpkrnation of praviaiona 

8ulary reduction p/arne. — Under the committee bill, the proposed 
Treasury regulations with respect to salary reduction plans are to be 
withdrawn. No proposed regulations are to be issued in this area before 
January 1, 1975. At that point, if Congress has not acted, Treasury 
may, at its discretion, issue a new set of proposed regulations, which 
may or may not be similar to the regulations which are to be with- 
drawn. However, if regulations are issued, they may not become final 
prior to March 16, 1975, and may not be retroactive for income tax pur- 
poses prior to January 1 of that year. 

During 1974, the law is to be administered in accordance with the 
legal principles which were applied before January 1, 1972. In other 
words, salary reduction plans which already hold favorable ruling 
letters will continue to remain qualified during 1974, end contribu- 
tions to those plans will be treated as tax-excludable to the employee 
on the same basis which would have been the case in 1971. Also new 
salary-reduction plans may apply for and receive favorable ruling 
letters if such letters would have been issued based on similar facts 
in 1971. However, the Internal Revenue Service may wish to provide 
that ruling letters issued to new plans in this area are limited to 1974. 

Cash or deferred profit-sharinp plans are to be treated in a siniilar 
manner. During 1974, the qualified. status and the tax treatment 
of contributions to such plans is to be governed under principles set 
forth in Rev. Rul. 56 — 497, 1956 — 9 C. B. 984, Rev. Rul. 63 — 180, '1963 — 2 
C. B. 189, and Rev. Rul. 68 — 89, 1968 — 1 CB. 409. However, if Congress 
does not decide otherwise. Treasury and the Service may, if they so 
decide, change their pre-1979 position on-the law in this area, by regula- 
tions, ruling or other actions, so long as such changes do not become 
final before March 16, 1975, and are not retroactive prior to January 1, 
1975. 

For purposes of the social security taxes and the Federal withhold- 
ing taxes, the regulations are not to be retroactive. 

So-called "cafeteria plans", in which the employee may have a 
choice between cash and certain fringe benefits, some of which may 
be taxable and some which may normally be nontaxable (e. g. , health 
insurance, group term life insurance within the permissible limits) 
are to be in the same legal situation during 1974 as salary reduction 
plans. Your committee sees no dif7erence 'between this type of plan and 
salary reduction plans, and concludes that they should receive similar 
treatment. Here too the committee bill requires a one-year preservation 

385 



House Report 93-779 

$143$ of the pre-1979 status quo, and the tax treatment of fringe benefits 

selected. under this type of plan is to 'be governed by the principles 

which were being applied by the Internal Revenue Service prior to 

1979 to salary reduction plans. In the absence of Congressional action, 

Treasury and the Internal Revenue Service will be free to take any 

action which is deemed appropriate for 1975, but the regulations may 

not 'be issued in final forin prior to March 16, 1975. 
The committee wishes to make clear that absolutely no inference is to 

be drawn from this action that Congress either agrees or disagrees 

with pre-1979 interpretation of the law by Treasury and the Internal 
Revenue Service concerning salary-reduction plans, cash or deferred 

proflt-sharing plans or cafeteria style plans, or that it agrees or dis- 

agrees with the interpretation embodied in the proposed regulations 

concerning salary-reduction plans which are to ~be withdrawn under 

the bill. There is also to be absolutely no inference that if Congress does 

not act in this area within a year that it would or would not be 

appropriate to reissue these re~lations, or that it would or would not 
be appropriate to extend the principles thereof to cover cash or 
deferred profit-sharing plans or cafteria style plans. 

Designated comtributioru. — Under present law, contributions which 
are designated as employee contributions are generally treated as em- 

ployee contributions for purposes of the Federal tax law; For example, 
this is the case with respect to employee contributions under the Fed- 
eral Civil Service plan. Your committee's bill contains a provision to 
clarify this rule for the future, This provision provides that amounts 
that are contributed to a qualified plan are not to be treated as an em- 
ployer contribution if they are designated as employee contributions. 

However, some State and local government plans desi~ate certain 
amounts as being employee contributions even though statutes author- 
ize or require the relevant governmental units or agencies to "pick up" 
some or all of what would otherwise be the employee's contribution. In: 
other words, the governmental unit pays all or part of th employee's 
contribution but does not withhold this amount from the employee's 
salary. In this situation the portion of the contribution which is "picked 
up" by the government is, in substance, an employer contribution for 
purposes of Federal tax law, notwithstanding the fact that: for certain 
purposes of State law the contribution may be designated as an em-' 

plovee contribution. Accordingly, the bill provides in the case of a 
government pick-up plan, that the portion of the contribution which is 
paid by the government, with no withholding from the employee's 
salary, will be treated as an employer contribution under the tax law. 
Ejfect~ee date 

The provisions dealing with salary reduction plans ~d treatment 
of o contribuuons designated as employee contributions are to take eeet 
upon'enactment. 
Ee~emue egest 

Th 
sistent- i 

here is no revenue efFect from these provisions since the 
-with present law, in the case of designated contributions, and 

e ey are con- 

simply postpone for one year any possible reinterpretation of print law in the case of salary reduction plans. 

386 



House Report 93-779 

Qj. 44, G. LUMP 'SUM Dzs'11GBUTIONS 

(Sec. 2004 of the bill and secs. 79, 402, and 408 of the code) 

Pregent Arts 

Retirement benefits generally are taxed under the annuity rules 
(sec. 72) as ordinary income wlien the amounts are distributed, to the 
extent they do not represent a recovery of the amounts contributed by 
the employee. However, an exception to this general rule under the 
law in eA'ect before the Tax Reform Act of 1969 provided that if an 
employee's total accrued benefits were distributed or paid in a lump- 
sum distribution from a qualified plan within one taxable year on 
account of death or other separation from service (or death after sepa- 
ration from service), the taxable portion of the payment was treated 
as a long-term capital gain, rather than as ordinary income. 

'Ehe capital gains treatment accorded these lump-sum distributions 
allowed employees to receive substantial amounts of deferred com- 
pensation at more favorable tax rates than compensation received cur- 
rently. The more significant benefits under this treatment apparently 
accrued to taxpayers with adjusted gross incomes in excess of $50, 000, 
particularly in view of the fact that a number of lump-sum distribu- 
tions of over $800, 000 have been made. 

'To correct this problem, the Tax Reform Act of 1969 provided that 
part of a lump sum distribution received from a qualified employee's 
trust within one taxable year on account of death or other separation 
from service (or death after separation from service) is to be given 
ordinary income treatment, instead of the capital gains treatment it 
had been given under prior law. Insofar as the distributions are con- 
sidered as being attributable to post-1969 years, the portions of the 
benefits which represented employer contributions were accorded 
ordinary income treatment while the portions which represented 
appreciation, interest, or dividends on the amounts accumulated 
continued to be given capital gains treatment. Of course, no tax was 
imposed with respect to the employee's own contribution. The. use of 
capital gains treatment was continued for the entire taxable portion 
attributed to 1969 and earlier years, 

The 1969 Act provided a special seven-year "forward" averaging 
treatment for the portion of the lump-sum distribution treated as 
ordinary income. A regular employee (or his beneficiary) is eligible 
for this seven-year averaging treatment if he has been a participant 
in the plan for five or more taxable years or if his beneficiary received 
the lump-sum d. istribution because of death. 

In the case of retirement plans for the self-employed ("H. R. 10 
plans", the Self-Employed Individuals Tax Retirement Act of 1969) 
the entire lump-sum distribution (excluding the employee contribu- 
tions) are taxed as ordinary income, but with five-year forward. aver- 
aging. ' No change was made in this provision by the Tax Reform Act 
of 1969. 

r The self-emploved are eligible for this special averaging if the lump-sum distributions 
are received on account of death, disability or if received after age 59, s. As with regular 
emplovees, the distributions must also be received within one taxable year, and only if the 
self-employed person had been a plan participant for five or more taxable years preceding 
the taxable vear of the distribution. However, unlike regular employees, the self-employed 
are not entitled, under present law, to the special averaging simply because of a seps. ration 
from service. 
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CI4C Self-employed who elect to be taxed under this special averaging 

rule cannot for the same taxable year use the regular income aver- 

aging rules (sec. 1801 et 8eg. ) as to this income or other ordinary or 

capital gain. However, the self-employed generally find this special 

averaging more advantageous than the regular five-year averaging 

rule generally available because the latter may be used only to the 

extent that the income averaged exceeds 120 percent of that tax- 

payer's average income in the four prior years. Unlike the self-em- 

ployed, however, the regular employee may use his special seven- 

year averaging for the ordinary income portion of his lump-suiri 

distribution while using the regular averaging provisions for the capi- 

tal. gain portion of the distribution as well as for any other income 

he may liave. 

Reasons for change 
The Treasury has had great, difficulty in formulating regulations 

to carry out the 1969 Act provisions for regular employees in deter- 

mining the precise break-down between ordinary income and capital 

gain in a lump-sum distribution. It has also had great difhculty in 

formulating regulations to carry out the 1969 Act provisions for 

determinin~g the amount of tax iinposed on account of the "ordinary 

income" element of post-1909 lump-sum distributions. Recently, the 

Treasury withdrew its earlier proposed regulations on the second 

point and substituted new ones which, in general, would produce 

lower tax liabilities than those determined under the earlier set of 

proposed regulations. The new regulations also would produce lower 

tax liabilities than under current long-term capital gain rates in 

many cases, and this could mean that they would result in revenue 

losses. rather than revenue gains, in comparison to the law which 

would have applied in the absence of any special action with respect 

to this provision in the Tax Reform Act of 1969. 
More important, the new proposed regulations appear to share with 

the old proposed regulations the problem of excessive complexity. Tt 

is frequently maintained that lump-sum distributees are unable to 
compute their taxes, and that accountants and tax lawyers have been 

refusing to attempt the computations. 
To eliminate undue complexity but, maintain the revenue at least 

as high as that which wouM result under the proposed re~lations 
under the 1969 Act provision, the committee chose to introduce a 
new and simplified method of computing the tax due on lump-sum 
distributions. The substance of the 1969 change in the tax treat- 
ment would be preserved, however. Under the bill, all pre-1974 por- 
tions of lump-sum distribution would be taxed as capital gain, 
rather than as ordinary income. The e8ect of the January 1, 1974, 
cutoR date under this bill is to provide long-term capital gains 
treatment for that portion of future distributions that relates to years 
after 1969 and before 1974; under the 1969 Act, portions of the dis- 
tributions allocable to those years would have been taxed. as ordinary 
income. 

Under the simplified computational rules, ordinary income portions 
of lump-sum distributions from qualified plans are to continue to bene- 
fit from special "forward" averaging. The portion of the distribution 
representing pre-1974 value is to receive capital gains treatment, as 
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C 3 stated above. The portion of the distribution attributable to post-1973 
value in excess of the employee contributions is to be subject to tax 
as though it were ordinary income of the taxpayer, but his only in- 
come, and with 10-year averaging. 

This ordinary income treatment for the post-1978 value of the lump- 
sum distribution is computed completely separately from the tax- 
payer's other income, This separate computation is used because it 
was found that taxpayers were, in efFect, being treated quite difFerently 
depending upon the presence or absence of other income in the year 
of distribution — something which they sometimes had in their power 
to control. 

The 10-year averaging is provided in order to give roughly the 
equivalent of what the tax would be were the individual to live 10 
years after retirement and receive his interest in the plan over that 
period. In this case, a tax is completed on &/~0th of the distribution 
computed as if the taxpayer had no other income or deductions. After 
the tax is computed, the result is multiplied by 10, and this amount is 
then. added to the employee's tax liability on his other income. His tax 
liability on this other income takes into account not only his tax on 
wages, salary, or investment income, etc. , but also the capital gains 
tax on the portion of the lump-sum distribution attributable to pre- 
1974 value. The tax liability on this other income does not in any way, 
however, take into account the portion of the lump sum distribution 
treated as ordinary income. 

In making the ordinary income computation on the post-1978 value, 
a special minimum distribution allowance is provided to insure that 
the tax on relatively small lump-sum distributions will generally be 
not more than it would be under present law. This allowance is phased 
out for lump-sum distributions over $20, 000. 

A major problem with the rule arrived at under the 1969 Act was 
the difFjculty in determining the value of the distribution attribut- 
able to years before 1970 for which capital gains treatment v. as con- 
tinued by that Act. To meet that pi oblem, the committee bill provides 
that where a lump-sum distribution relates to active participation 
which began before 1974 ancl ended after that time, the distribution 
is to be apportioned between the pre-1974 participation (eligible 
for capital gains treatment) anrl post-1978 participation (treatecl 
as ordinary income under a separate 10-year averaging computation) 
on the basis of the amount of time in which the employee was an active 
participant, in each period. This method will significantly simplify 
the computation previously required. 

Table 1 presents a comparison showing the average efi'ective tax 
rates applicable for taxpayers in various situations and with various 
amounts of lump-sum distributions, with the methods of computing 
post-1%8 taxable value as capital gain, under present law (with the 
proposed regulations), and under the committee bill. 
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L] 47' TABLE 1. — COMPARISON. OF INCOME. TAX, TREATMENT OF LUMP SUM 81STRIBUTIONS UNDER THE COMMITTEE 

BILL WITH CAPITAL GAIN5 TREATMENT AND WITH'THE'TREATMENT PROVIDED IN 1969 (AS SHOWN BY 

PROPOSED REGULATIONS) 

Average effective income tax rates (percent) 

Assumed adjusted gross income, other than 
lump-sum distribution r 

Assumed 
lump-sum 

distribution ' 

1969 treatment 
Capital gains as showa by 

treatment proposed 
(1973 law) s regulations s 

Rates which 
apply under 

Ways' and Means 
Committee 

bill when all 
but employee 
contributions 
are ordinary 

income 

$5, 000 

$10, 000 

$25, 000 

$50, 000 

$100, 000 

$2, 500 
5, 000 

10, 000 
50, 000 
60, 000 

100, 000 
5, 000 

10, 000 
20, 000 
50, 000 

100, 000 
200, 000 

12, 500 
25, 000 
50, 000 

125, 000 
250, 000 
500, 000 

25, 000 
50, 000 

100, 000 
250, 000 
500, 000 

1, 000, 000 
50, 000 

100, 000 
200, 000 
500, 000 

1, 000, 000 
2, 000, 000 

7. 4 
7. 7 
7. 4 
8. 5 
8. 7 

10. 6 
8. I 
9. 2 
9. 5 

10. 4 
12. 2 
15. 8 
15. 6 
15. 7 
16. 7 
18. 8 
22. 3 
25. 6 
24. 6 
24. 8 
25. 5 
27. 0 
29. , 1 
31. 2 
25. 0 
28. 2 
30. 7 
32. 0 
33. 8 
35. 1 

5. 1 
5. 3 
5. 6 

10. 6 
11. 3 
13. 2 
5. 7 
5. 9 
8. 9 

12. 0 
15. 4 
19. 5 
11. 5 
13. 9 
16. 1 
20. 0 
23. 2 
27. 2 
19. 6 
21. 0 
22. 2 
25. 2 
28. 4 
32. 5 
30. 1 
31. 4 
33. 8 
37. 0 
38. 8 
43. 9 

7. 0 
7. 0 
7. 0 

16. 3 
17. 8 
20. 9 
7. 0 
7. 0 
7. 3 

16. 3 
20. 9 
26. 2 
7. 1 
9. 7 

16. 3 
22. 2 
28. 8 
40. 4 
9. 7 

16. 3 
20. 9 
28. 8 
40. 4 
53. 1 
16. 3 
20. 9 
26. 2 
40. 4 
53. 1 
61. 5 

r Income other than lump-sum distributions consists of income taxed at ordinary rates and which is not subject to either the maximum tax on earned income or the minimum tax on items of tax preference. To avoid probiems of maximum tax on earned income, ordinary income in excess of $50, 000 is considered as coming from sources other than earnings. Tax- able income is computed from AGI by deducting the larger of the standard deduction or itemized deductions equivalent to 15 percent of AGI and from personal exemptions of $750 each. Taxpayer is considered to be married and filing a joint return. No additional itemized deductions are considered to accrue to the taxpayer due to the receipt of lump-sum distribution. 
s Net of taxpayer's basis. 
s 50 percent inclusion of capital gains in AGI. Taxpayer is eligible for either alternative tax of 25 oercent on 1st $50, 000 of capital'gains or normal 5-year in'come averaging. Four prior year base period income is assumed to be the same as taxable income excluding distribution for the current, year, except for $5, 000 AGI class which is assumed to have a base of $1, 462. 50 and the $10, 000 AGI class which is assumed to have a base of $5, 850. I 70 percent of distribution assumed to be capital gains; 30 percent ordinary income. 

The committee concluded that in the interest of simplification )t was desirable to provide the same averaging treatment for lump-sum distributions for both the self-employed and. the regular employees. As a result, the distinction of present law that accords 5-year averag- ing to distributions to self-employed and 7-year averaging to distri- butions to regular employees is eliminated and the 10-year averaging treatment referred to above is made available in both cases. 
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I 148m Under the committee bill, the portion of eligible distributions at- 
tributable to pre-1974 value is to be taxed as capital gain to the self- 
employed in the same manner as in the case of regular employees. Also 
in both cases, the bill will allocate distributions between capital gain 
and ordinary income on the basis of the portion of the time the em- 
ployee was a participant prior to 1974 and after 1978. 

Many of the requirements for lump-sum treatment are the same 
under present law for regular employees and the self-employed, ' How- 
ever, there also are diQerences in present law in granting eligibility 
for lump-sum treatment in the case of regular employees and the self- 
employed, and because of basic di8erences in their status it was nec- 
essary to retain some of them. One difference is that regular employees 
Inay claim the special averaging treatlnent if the distribution is on 
account of their separation from service, whereas tile, self-employed 
cannot. It was necessary to maintain this distinction because there is 
no comparable concept of "separation from service" for tl. e sclf- 
employcd. 

On the other hand, the cominittee bill does remove a diPerence in. 
treatment between the self-employed and regular einployees by permit- 
ting the latter, as well as the self-employed, the right, to clailn the 
special averaging treatment in instances of distributions to those 
who have attained age 59i/2 whether or not there is a separation from 
service. However, both classes of persons are to be eligible for this 
special treatment only once after attaining age 59I/2. ' 

The committee bill also removes another diA'erence in treatment be- 
tween these two classes of persons by providing that the self-eniployed, 
as well as regular employees, may claim the normal five-year averag- 
ing (provided under sec. 1801 of the code) for their other taxable 
income, including any' capital gain portions of their lump-sum distri- 
butions. (The regular five-year averaging rule is provided under pres- 
ent law for cases in which taxable income in any taxable year in- 
creases markedly from taxable income in prior years). 
Ezplenotion of proeigion8 

Under the simplified computation of the tax on lump-sum distribu- 
tions, the post-1978 portion of a distribution is to be taxed as ordinary 
income (but with 10-year "forward" averaging), thus maintaining 
the recognition in the Tax Reform A. ct of 1969 that the taxable por- 
tions of these distributions are basically deferred compensation, and 
generally should be taxed as is other compensation; that is, as ordinary 
income. Ten-year averaging is provided to recognize the fact that 
the distribution represents compensation which generally is received. 
spread out over the taxpayer's life beginning with the time he retires. 
Ten-year averaging, insofar as the size of the tax is concerned, 

s In the case of both regular employees and the self-employed, in order to qualify for the 
ten-year averaging, the entire distribution made to them must be made within one taxable 
year and they must have been participants in the plan for at least five vears prior to the 
year in which the distribution was made. This latter rule does not apply to distributions 
made in the event of death. 

s The special averaging will continue to be made available to distributions on account 
of the disability of a self-employed person (tn general if the disability is an impairment 
which would result in death or can be expected to be of long-continuing and indefinite 
duration). Regular employees may claim the special averaging for distributions on account 
of disability only if the disabled employee has attained age 59~@ or is separated from 
service, as. for example, on account of the disability. 
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I 1497 achieves this result. It is believed that it would be unfair to use the 

high tax rate that would. be applicable if the distribution were treated 
as received wholly in one year. As a result of the averaging, the distri- 

bution would be taxed roughly as if it were received in 10 equal parts 
in 10 years. The decision to tax this income separately from all other 
income (to the extent it is not treated as pre-1974 income eligible for 
capital gains treatment) was made on the basis that most distributees 
will have little or no other taxable income in the years following their 
retirement. 

The decision to use 10-year averaging is attributable to the fact that 
10 years represents the approximate life expectancy of a person age 65 
and therefore is approximately the period over which the income 
would be spread if not received in the form of a lump-sum distribution. 

The portion of the distribution attributable to pre-1974 service is 
to be taxed as capital gain and taxed along with any other income the 
taxpayer may receive. For this income, the committee believed it was 

appropriate to preserve the pre-1969 treatment (at current capital 
gains rates) to the fullest extent possible. The portion which con- 
stitutes a return of employee contributions continues to be nontaxable 
as a return of basis. 

Under the computation, the capital gain portion is included in the 
amount of the taxable distribution prior to the deduction of the mini- 
mum distribution allowance and the application of the 10-year averag- 
ing rule. After a total tax is determined. under the 10-vear averaging 
rule, the tax on the ordinary income element is the portion of that total 
tax d~etermined according to that portion of the plan participant's total 
time in the plan that was spent after 1978. The capital gain is added 
to the taxpayer's other income and this total (minus regular deduc- 
tions, exclusions, etc. ) is taxed under usual rules. (See the examples at 
the end of this section. ) 

A further simplification from prior law in the computation is the 
determination of the amounts to be attributed to pre-1974 employ- 
ment (capital gain taxation) and to post-19'?8 employment (10-year 
averaging with ordinary income taxation). That attribution is to be 
made on the basis of the amount of time in which the distributee was 
an active participant in each period. Thus, if a distributee was an ac- 
tive participant from, lanuary 1, 1971, through December 81, 1980, 
three-tenths of the taxable portion of his distribution would be taxed 
as capital gain while seven-tenths would be taxed as ordinary income 
and averaged over 10 years. 

Although the breakdown between capital gain and ordinary income 
is normally to be made on the basis of the number of calendar years in 
which the participant, was active in the plan before and after Decem- 
ber 81, 1978, the Secretary is authorized to issue regulations describ- 
ing circumstances under which participants may use plan years in- 
stead of calendar years. This is intended to further simplify the 
computation for those plan participants whose information concerning 
their participation is prepared and given them by plan administrators 
in terms of plan years, rather than calendar years. 

In order to treat all distributees equally, all computations of the tax on the ter'-year averaging ordinary income portion are to be made 
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D50 I on the basis of the tax schedule for unmarried individuals. ' In addi- 
tion, community property laws are generally to be ignored for these 
purposes. " 

In computing the tax on the ordinary income element, a special 
minimum distribution allowance is to be provided to give assurance 
that the tax on relatively small lump-sum distributions will not be 
appreciably more than under present law. In the computation, the 
amount of the taxable distribution (the total distribution less the par- 
ticipant'8 payments) is to be reduced by the minimum distribution 
allowance before the tax is computed. The allowance is half of the 
distribution up to $90, 000. Above that level, it is phased out on a $1. 00 
for $5. 00 basis, with the result that it is entirely eliminated for distri- 
butions of' $70, 000 or more. 

To protect against tax avoidance possibilities the bill provides that 
distributions made during the current taxable year and the five previ- 
ous taxable years of the recipient are to be included in the ten-year 
averaging computation for purposes of determining the tax rate on 
the last distribution. When the total tax is determined, however, the 
amount of this tax attributable to any earlier distributions (deter- 
mined as illustrated in the examples following this discussion) is to be 
subtracted and the tax on the final distribution is the remainder. 6en- 
erally all distributions made within the current and five prior taxable 
years to the same recipient are to be subject to this five-year lookback 
rule. Lump-suln distributions made prior to 1074 need not be aggre- 
gated under this rule. 

Aggregation of distributions for this purpose is required of all 
lump-sum distributions in the current and five prior years with re- 
spect to the same recipient. ' In the case of receipt of subsequent distri- 
butions by the plan participant in the six-year period, this would 
mean the aggregation by the participant of all those distributions 
would be required. In the case of a plan participant receiving a dis- 
tribution from his or her own retirement plan and also receiving a 
distribution as a beneficiary, those distributions would also have to 
be included in the aggregation. Moreover, it is not intended that a 
recipient of one distribution could escape the inclusion of another 
distribution he is entitled to claim by directing that it be made instead 
to a beneficiary. 

Aggregation is required only of lump-sum distributions. Tf a re- 
cipent is entitled to special averaging for a distribution, but does not 
elect the special averaging, he is not required to aggregate that dis- 
tribution with a subsequent lump-sum distribution for which he does 

4 Distributees, in computing the tax on their other income (including the capital gain 
element of the distribution), may use any appropriate tax ached~le. They 'are not restricted 
to the schedule for unmarried individuals, 

s Prior to the computation of the sepaiate tax on the ordinary income portion of the 
distribution, under the committee bill an amount must be subtracted from the income of the 
retiree. In community property states, the amount subtracted will, of course, generally be 
only one-half of the ordinary income portion 'of the lump-sum distribution. The other hali' 
of this lump-sum distribution must be subtracted from the income of the spouse which may 
be reported on a separate tax return. After the computation of the separate tax with respect 
to the ordinary incoine portion, this tax is added to the tax of the retiree alone as other- 
wise coinputed, snd not to that of the spouse where she is computing her tax on a sep- 
arate return. The capital gain portion of the lump-sum distribution in a community 
property state is to continue as under present law to be included one-half in the income of 
the retiree and one-half in the incoroe of the snousc. 

6Requirin aggregation of all lump-sum distributions with respect to the same partici- 
pant, rather than with respect to the same recipient, was rejected because of the difficulty 
recipients would have in deterinining the amount of previous lump-suru distributions to 
different recipients, as well as the tax paid by those earlier recipients. 
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l t th 
' 

l averaging since the former distribution is excluded. 
&151~+ elect t e specia avera in 

from the definition of a lump-sum distribution. 

The distribution of an annuity contract is to be taken into account 

in the taxation of lump-sum distributions although the contract itse 

is not to be treated as a taxable lump-sum distribution. If an annuity is 

distributed to a recipient in the same six-taxable-year period in whic 

a lump-sum distribution that is not an annuity distribution is made 

to the. same recipient, the value of the annuity (only for purposes of 

computing the tax on other lump-sum distributions) is to be added 

to the amount of cash or value of the other property distributed and 

a tax is to be calculated on the sum. From that amount is to be sub- 

tracted the tax calculated on the value of the annuity alone (reduced 

b the minimum distribution allowance applicable to the total). The 
remainder is the tax on the taxable portion of the aggregated lump- 

sum distribution. ' The value of the annuity, for these purposes, is 
to be the present value of the payments anticipated under the annuity 
contract, computed with regard to the life expectancy of the recipient. 

The efFect of treating annuity distributions as lump-sum distribu- 
tions is only to increase the tax rate payable on the taxable distribution. 

Annuity distributions, standing alone, remain nontaxable, as under 
present law. Furthermore, their inclusion in the computation is not 
to increase the capital gains tax payable on account of pre-1974 value 
of the aggregated distributions. 

Of course, trusteed annuities, the rights to which have not, been 
distributed, are not to be included in the lookback rule computation. 

The committee bill does not change the present tax treatment of 
distributions of employer securities. Therefore, appreciation of the 
value of employer securities between the time the securities were allo- 
cated to the participant's account and the time of the distribution 
would not be taxed upon the distribution, but would be taxed. as capital 
gains upon an eventual sale of those securities by the recipient. These, 
unlike distributions of annuity contracts, would not be included in 
the aggregated distributions for purposes of the tax computation. 

A recipient of a distribution could not use this special ten-year- 
averaging method unless he combines all amounts received in any tax- 
able year that might be eligible for this special averaging system into 
a single lump-sum distribution. For example, if an employee has been 
working for separate employers at any time during his working career 
and receives in one taxable year distributions from two or more em- 
ployers of the entire amounts (or, in the case of an annuity purchase, 
is credited with the entire amount) due him under the plans of those 
particular employers, that employee must treat all the dIstributions to 
him in that year as a single lump-sum distribution in order to claim the 
ten-year averaging. 

For a distribution to be eligible for the special lump-sum distribu- 
tion treatment an employer must distribute to an employee (or, in the 
case of an annuity, distribute to that employee's credit) all of the bal- 

& If the distribution of an annuity is the final lump-sum distribution in any six-taxable- year period, a tax is determined based on the tax rate applicable to the total of the aggre- gated. distributions, including ghe annuity distributions. The tax deemed payable on account of the annuity distributions is subtracted, as above described, a credit is given for the tax earlier paid on account of the cash distributions, and the remainder is the tax due for the final tax'able year in the six-year period on account of the distributions. Of course, this does not increase the basis of annuity contract. 
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C~5~~~ »ce due the employee from all the employer's pension plans, all the 
balance from that employer's profit-sharing plans, or . all the balance 
from that employer's stock bonus plans. This prevents the tax avoid- 
ance which would otherwise occur as the result of successive distribu- 
tions in. subsequent years from diferent plans of the same employer. 

Although the number of separate distributions is limited as de- 
scribed above, elections to use this special ten-year averaging may be 
made freely for all permitted lump-sum distributions until the em- 
ployee has attained age 50&/&. And that time, only one election may 
be made with respect to that employee. This would permit a widow 
to lnake an election for the special averaging for a distribution on 
account of her deceased husband while making another election in a 
subsequent year for her own retirement distribution althouoh both 
she and her husband had attained age 50&/o at the time of the distri- 
butions. However, an employee who receives a lump-sum distribution 
on his own account after age 59&/z and elects the special averaging 
treatment may not thereafter make the same election for another 
distribution on his own account in another taxable year. The e8ect 
of this is to prevent most retiring taxpayers from avoiding the aggre- 
gation required under the five-year rule by electing the special averag- 
ing for years that are six or more years apart. 

Despite the limitation of one election with respect to individuals 
who have attained age 59&/s, if such an individual makes an election 
to use ten-year averaging for one distribution, and then later receives 
an annuity distribution within the six-year aggregation period, the 
annuity and the prior distribution (or distributions) must be aggre- 
gated. 

It is colitemplated that a taxpayer will make his election on the in- 
come tax return for the taxable year in which the distribution was 
made. The election, however, is not to be irrevocable, and can be 
clianged so long as the income tax return could be amended or a, re- 
fund claim could be filed. (Normally, a refund claim must be filed 
within three years after the return is filed. ) 

Individuals, estates and certain trusts may elect to use this special 
lump-sum distribution treatment. ' Of course, the normal constructive 
receipt and anticipatory assignment of income rules would be appli- 
cable to distributions to trusts, as under present law. Thus, if a lump- 
sum distribution is made to a nontestamentary trust having a bene- 
ficiary other than the employee as the primary beneficiary, the 
distribution would generally be taxable to that employee. 

As a result of this and the specific language of the bill, an individual 
could not avoid the aggregation rules by making distributions to mul- 
tiple trusts for the benefit of the same beneficiary. Similarly, the aggre- 
gation rule could not be avoided by reciprocal trusts. 

A trust would not be permitted to make the election, and thereby 
claim the special averaging treatment. if the use of the trust by the 
distributee has afFected the includibility of the distribution in the 
gross estate of the employee for purposes of that employee's estate tax. 

s However, sn estate or a trnst will be prohibited from making the election if an election 
has already been made — by another trust or by the individual himself — with respect to 
that same individual after he has attained age 59+. 
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$153$ The plan participant would be treated as the recipient of a distribu 

tion, for purposes of the aggregation rules, if he causes a lump-sum dis- 

tribution to be made to a trust for the benefit of his wife, but with the 

income or right to the income reserved to himself, or in any other 

situation in i~ hich the participant would be treated as the substantial 

owner of the trust under the present tax rules, even if the grantor of 

the trust is the employer or plan. 
The tax paid on a lump-sum distribution under this special averag- 

ing treatment rule is neither to be a tax preference item (in the sense 

of section 56 of the Code), nor is it to be used as a part of the tax paid 

that reduces the minimum tax on tax preference items. 
F& st cramp/e. — On December 31, 1975, A. terminates his services 

and receives a lump sum distribution of $65, 000 from a quali6ed plan. 

The distribution includes employer securities with a fair market value 

of $Ã, 000 and a basis of. $10, 000. A has been participating in the plaxt 

since January 1, 1966. The plan is noncontributory. A is married; both 
A. and his wife are 50. Their only other income is A's salary of $15, 000 
and his salary from a second job ($5, 000). Their itemized deductions 
are $6, 000. Their average base period income from the preceding four 
years (1971 tlirough 1974) is $14, 000. 

The tax on the portion of the distribution which is not treated as. a 
long-term capital gain is computed as follows: 
Net distribution ($05, 000 total distribution less $15, 000 unrealized ap- 

preciation on employer securities) $o0, 000 

Less: Minimum distribution allowance: 50 percent of first $20, 000 10, 000 
Reduced by: 20 percent of net distribution in excess of $20, 000 0, 000 

4, 000 

Distribution less allowance 40, 000 

The tax on i/~oth of the distribution less allowance computed from 
the tax rate schedule for single taxpayers is $816. 00. 

Multiply this amount by 10: $8, 160. 00. 
Then, multiply by the fraction, 

Years of participation in plan after 1978 2 — — 0. 2 Total years of participation 10 
which yields $1, 6l&. . 00. 

Thus, the tax~ on the ordinary income portion of the distribut'ion is 
$1, 6M. 00. 

The amount of the distribution taxed as a long-term capital gain 
is the amount of the net distribution multiplied by the fi. action. 

Years of participation before 1974 8 
Total years of participation 10 

0. 8 

Net distribution $50, 000 
Capital gains element: 40 000 'P 

T' he capital gains element is taxed along with other income (ex- 
clusive of the ordinary income element) in the normal way. The tax 
on the taxable income of $35, 500 ($15, 000 salary from first job, plus 
$5, 000 from second job, plus $40, 000 capital gains element of lump 
sum distribution, less $20, 000 capital gains exclusion, less $8;000 item- 
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Tax on salary and capital gains portion of distribution $8, 828. 00 
Tax on ordinary income portion of distribution 1, 632. 00 

Total 1975 income tax 10, 460. 00 

A. 's basis in the employer's securities is $10, 000. 
8econd example. — On December 81, 1976, A receives a distribution 

from a qualified plan with respect to his second job. In this case the 
dist& ibution is a iionti ansfei able anility contract, the value of which 
is $6, 000; and a cash distribution of $4-, 000 financed solely by the em- 
ployer. A. had participated in the plan since January 1, 1967. Mr. and 
Mrs. A. 's only other income in 1976 is A. 's salary of @5, 000 and interest 
of $:l, 000 on the $40t000 cash received in the prior lump sum distribu- 
tion. They have itemized deductions of $9, 100. 'Mr. and Mrs. A's 1976 
tax is computed as follows: 

F& st, compute the tax on the portion of the distribution which is 
not treated as a long-term capital gain and which is taxed separately. 
Step 1: 

1976 cash distribution 
1976 annuity contract 
Prior year net distribution 

$4, 000 
6, 000 

50, 000 

60, 000 Total 

Less: Minimum distribution allowance: 50 percent of first $20, 000 $10, 000 
Reduced by: 20 percent of net distribution in excess of $20, 000 8, 000 

L154$ ized deductions, less two $750 personal exemptions) is calculated 
using the tax rate schedule for married taxpayers fi]ing joint returns. 
In this case the alternative tax on capital gains is not available, but 
the regular-five-year income averaging provisions are. 
Ordinary tax $10, 180. 00 
Tax — Using regular income averaging ' 8, 8o8. 00 

r Ss indicated above, average base period income is $14, pOO. 

Selecting the tax computation method which yields the smallest 
amount of tax, A uses the regular five-year income averaging method 
and has a tax of. $8, 898. 00. 

Yinally, A. combines the tax on the capital gains portion of the dis- 
tribution and his salary, with the tax on the ordinary income portion 
of the distribution: 

Total 2, 000 

58, 000 

Ten times the tax on one-tenth of $58, 000 (from the rate schedule 
for single taxpayers) is $10, 680. 
Step 2: 

1976 annuity $6, 000 
Minimum distribution allowance from Step No. 1 2, 000 

T otal 4, 000 

Ten times the tax on one-tenth of $4, 000 (from the rate schedule for 
single taxpayers) is $560. 00. 
Step 9: $10, 680. 00 — @60. 00=$10, 120. 
Step 4: 
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~ g $10, 120=$2, 098. 96 
$4, 000+$50, 0001 

'Step 5: 
The tax on the ordinary iiicome element of A's 1975 distribution 

from their 1978 income tax income return was $1, 6M. 00. Subtracting 
that, from the tax calculated in Step No. 4 yields the tax on the ordi- 
nary income element of A's latest distribution . . 

$2, 098. 96 — $1, 632. 00= $466. 96 

Second, compute the tax on all other income, including the capital 
gains portion of the distribution. 

Step 6': 
In Step No. 4, the ordinary income element of the distribution was 

calculated as $1, 200. Therefore, the long-term capital gains element is: 
$4, 000. 00 — $1, 200. 00= $2, 800. 00 

Step 7: 
The capital gains element is taxed along with other income in the 

ordinary manner. 
Capital gains element 
Less: 50 percent of net long-term capital gain 

$2, 800 
1, 400 

1, 400 
25, 000 

8, 000 

Total 
Salary 
Interest 

L1557 Determine ordinal income and capital gains elements of A's dis 

tribiition and his prior year distribution. The ordinary income ele- 

ment of A's latest distribution is determined by multiplying the cash 

distribution of $4, 000 bv: 

Years of participation in plan after 1978 3 0 
Total years of participation 10 

Thus, A's ordinary income element is $1/00. $10, 000 of Mr. A 's prior 
distribution of $50, 000 was ordinary income. 

Thus, the tax on the ordinary income element is the fraction of the 

tax from Step No. 3 which the ordinary income elements of the 1976 
and prior year distributions bear to the entire distributions. 

Adjusted gross income 
Less: Itemized deductions 
Iess: Personal exemptions (2X$750) 

29, 400 
2, 100 
1, 500 

Taxable income 25 800 
The tax on $25, 800 is calculated using the tax rate schedule for 

married taxpayers filing joint returns. In this case, neither the alterna- 
tive tax on capital gains nor the regular five-year income averaging 
provision is available. 
Ardinary tax $6, 808. 00 

Th&'d, A combines the tax on the capital gains portion of the distri- 
bution and his other income, with the tax on the ordinary income por- 
tion of the distribution, 
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Tax on capital gains portion of distribution and on other income $6, 308. 00 
Tax on ordinary income portion of distribution 466. 96 

Total 1976 income tax 6, 774. 96 

If in the examples above, A has attained age 591/2, he may elect to 
treat only one of the distributions as a lump sum distribution qualify- 
ing for ten-year averaging. In computing the tax liability on the dis- 
tribution which he elects to qualify for ten-year averaging, A will not 
aggregate any distribution (except in the case of a distribution of an 
annuity contract) made a, fter attaining age 591/& which is not treated 
as a lump sum distribution for purposes of the ten-year averaging. 

I~ /ective date 
These lump-sum distribution provisions are to apply to distribu- 

tions made in taxable years beginning aft'er December 81, 1973. The 
aggregation required under the five-year lookback rule is not to in- 
clude distributions made prior to that efFective date. 
Revenue effect 

The revised tax treatment of lump-sum distributions from retire- 
ment plans is expected to result in the long run in annual revenue gains 
amounting to $60 million a year based on 1973 levels of income. 

H. MISCELLANEovs 

1. REGISTRATION WITH SOCIAL SECVRITY 

General reaffon8 for change 
The mobility of labor in the United States has been steadily in- 

creasing. From the standpoint of the economy, this is generally viewed 
as a desirable factor since it enables us to overcome labor shortages 
in limited areas or specific industries. It also tends to decrease fric- 
tional unemployment. However, those employees who move from job 
to job have had difliculty in earning vested retirement benefits, and 
even where these benefits are earned, they have faced difhculties in 
collecting the benefits upon retirement. 

Your coinmittee understands that, upon retirement, employees who 
frequently changed employment during their working years Inay have 
difIIcult problems in locating their former employers and the retire- 
I6ent plans in which they may have vested benefits. At times, this re- 
sults from their former employers (or the plans) having changed 
name or address, or having merged with other organizations. At other 
times, the employees themselves may not have been able to maintain 
the records needed to enable them to contact their former employers. 
Alternatively, they may have forgotten that they had vested rights 
in plans with former employers. 

To resolve this problem, the bill provides that the Social Security 
Administration is i o maintain records of the retirement plans in which 
individuals have vested benefits, and is to provide this information to 
plan beneficiaries. ' 

& The bill also provides for a tax-free transfer of funds between a qualiaed plan and 
individual retirement accounts, which should meet any additional need for "portability". 
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C157$ Explenotion of provi8iona 
Under the bill, tahe administrator of every funded plan of deferred 

compensation is to file an annual statement with t' he Secretary of the 
Treasury regarding individuals who have a right to a deferred vested 
benefit under tjhe plan and who, during the year, separated f rom service 
covered by the plan. The Secretary of the Treasury is to provide this in- 

formation to the Secretary of Health, Education, and Welfare; in this 
way it is contemplated that the plan administrator can file this state- 
ment together with other annual returns for the plan filed with the 
Secretary of the Treasury. (It is a'iso. contemplated that similar regis- 
tration requirements will be established under the Labor Department. 
Consequently, to avoid the problem of duplicate reports, the bill pro- 
vides that regulations issued by the Secretary, of the Treasury respect- 
ing this provision will not be efi'ective for plan years beginning after 
1975. Your committee expects that the Secretary of the Treasury also 
will approve regulations issued by the Secretary of Labor. ) 

The annual statement is to include the name of the plan, the name 
and address of the plan administrator, and the name and taxpayer 
identifying num~ber (generally the Social Security number) of every 
individual who has separated from service covered by the plan in tlhe 
plan year for which the statement is filed and who is entitled, to a de- 
ferred vested benefit under the plan. The statement also is to include 
information on the nature, amount and form of the individual's de- 
ferred vested benefit as of the time he left employment. In addition, 
Che. statement is to include other information required by the Secretary 
of the Treasury. However, the statement;. need not iiiclude information 
about persons who separated from service if they were paid retirement 
benefits, such as annuities, from the plan during the year of separation. 
In addition, each covered plan is to notify the Secretary of the Treas- 
ury of' any change of name of the plan or change of name or address 
of the plan administrator, any plan termination, or any plan division 
or merger or consolidation with any:other plan. 

The plan administrator also is to furnish each individual included 
in the annual registration statement with t)he information in that 
statement regarding his plan rights. In addition, the plan administra- 
tor is to furnish satisfactory evidence to the Secretary of the Treasury, 
upon filing the annual registration statement, that he has furnished 
individual plan participants with a statement of their rights under 
the plan. It is expected that a declaration. under penalty of perjury of delivery or mailing to each named individual will ordinarily be suf- 
ficient evidence. 

With respect to multiemployer plans, it may be difBcult for plan 
administrators to determine when a plan participant has separated 
from service. Consequently, the Secretary of the Treasury is to estab- 
lish regulations providing for annual registration statements Iby multi- 
employer plans. 

Upon the request of the plan participant (and in accordance with 
regulations), the Social Securitv Administration will furnish him 
any information which it 'has relating to his vested retirement plan benefits. In addition, w'hen a person applies for Social Security retire- 
ment, disa'bility, death, or hospital insurance benefits, on determining 
whether these benefits are due, the Social Security Administration will 
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$158$ also inform the claimant of any inforniation which it has relating to 
t' he vested. retirement plan benefits of the participant. The Social Se- 
curity Administration is not to attempt to verify the accuracy of the 
infoimation it receives wit'h respect to plan rights, nor to determine 
the present value or status of any plan rights, ~but is only to report tihe 
information that it receives and records. 

Your committee understands that the value of plan rights will often 
change between the time that a report is made and the time a partici- 
pant (or his beneficiaries) are informed of their rights by the Social 
Security Administration. Hov ever, your committee believes it is im- 
portant for a plan to go on record as to these rights as of the time of 
separation from service. Additionally, it is expected that the Social 
Security Administration will make it quite clear, at the time it informs 
applicants of their rights, that the information. given is what was 
received from the plan and that changes in rights may have occurred 
after the time the information ivas received from the plan. 

In order that persons who have left employment with vested rights 
'before the e8ective date of this provision may benefit from the provi- 
sion, the bill provides that the Secretary of the Treasury also may, 
pursuant to regulations, receive reports from covered plans relating 
to the deferred vested retirement benefits of any plan participant who 
has terminated his employment with the employer in plan years before 
the efFective date of the provision. These reports would be filed by plan 
administrators on a voluntary basis. Voluntary reports also may be 
filed by governmental plans and church plans. 

If a plan administrator fails to file the annual registration state- 
ment, he is to be su~bject to a penalty of $1 per day for each participant 
with respect to whom there has been a failure to file; the maximum 
penalty is $5, 000 per plan year. However, plan administrators will not 
be subject to the penalty upon failure to file due to reasonable cause. 
A penalty also is to be imposed on a plan administrator who does not 
file with respect to changes in plan status. The penalty is to be $1 per 
day, up to a maximum of $1, 000; however, no penalty will be owed 
i f f ailure to file was due to reasonable cause. 

If a plan administrator willfully furnishes a false or fraudulent 
statement o'f vested rights to individual participants or willfully fails 
to furnish the required statement, he will be subject to a penalty of $50 
per participant. 
Eff'ective date 

The provisions of. the bill which require an annual registration 
statement with respect to persons separating from service with vested 
benefits (and with respect to the certificate of rights furnished to each 
such person) are to with respect to plan years beginning after Decem- 
ber 81, 1975. 

2. REQUIREMENTS FOR QUALIFICATION OF TRUSTS BENEFITING OWNER- 

EMPLOYEES 

Under present law (section 401(d) of the code), if a trust provides 
benefits for employees some or all of whom are owner-employees, the 
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L159~ trust may qualify for tax benefits only if the trustee is a bank. ' The 

committee believes that this provision is too restrictive, and that other 

entities could handle the task as well. 

For that reason, the committee bill (section 1092) would permit 

a "person" other than a bank to be the trustee of such a trust without 

causing the trust's disqualification. The bank or other person perform- 

ing as such a trustee must be able to satisfy the Internal Revenue Serv- 

ice that he will hold the trust assets in a manner consistent with the 

general eligi'bility requirements for tax qualification. Furthermore, the 

provision in present law allowing someone (including the employer) 

other than the trustee or custodian to have authority to control the in- 

vestments of the plan account, whether by directing the investment 

policy or by exercising a veto power over investments, is retained un- 

der the committee bill. 
This provision generally, applies to plan years beginning after the 

date of enactment. Ho~ever, in case of a plan in existence on the date 

of enactment, the provision applies to plan years 'beginning after De- 

cember 81, 1975. 

3. CUSTODIAL ACCOUNTS AND ANNUITIES 

Present law permits custodial accounts to qualify for tax benefits as 
i f they were trusts, provided that the custodian is a bank, and provided 
:also that the custodial account meets the requirements that a trust 
would have to meet, for qualification. Furthermore, the custodial ac- 
count's assets must be invested solely in open-end mutual funds or solely 
in annuity, endowment, or life insurance contracts (and certain other 
conditions must be met) (sec. 401(f) (1) ). 

The committee believes that allowing entities other than banks to 
be custodians of custodial accounts that might be qualified would 
enhance competition and open the field to other types of enterprises 
that wish to engage in it and are suited for it. Accordingly, the com- 
mittee bill permits a person other than a bank to be custodian of such 
:a custodial account. In addition, in order to permit the participation 
of the insurance industry, the committee bill allows an annuity con- 
'tract to be treated as a trust that is eligible for qualification, provided 
:that the annuity contract meets the same requirements a custodial 
account must meet, just as it treats a custodial account as eligible foI 
qualification. The bank or other person holding t' he assets of the cus- 
odial account or holding the annuity contract must satisfy the In- 

ternal Revenue Service that it will hold the assets in a manner con- 
. sistent with the general eligibility requirements for tax qualification. 
(For example, any distributions prior to age'591/2 to owner-emplo ees 
would have to be reported to the Internal Revenue Service. ) 

Just as the bank is treated as the trustee of a qualified custodial ac- 
count under present law, so also twould another entity holdin the 
assets of a qualified custodial account or holding a qualified annuit 

er e propose amendment. 

i This subsection of present law, and the proposed amen 

'9, 
t sts cr ted before Octob 10 1962 

1992 Th t t id t b titi 
r 

trustee of a trust benefiting owner-emplo ees 
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4160, This provision generally applies to plan years beginning after the 
date of enactment. However, in case of a plan in existence on the date 
of enactment, the provision applies to plan years beginning after. 
December 31, 1975. 

4. SECTION 403 (B) ANNUITY' PLANS 

Under present law, contributions to a section 403(b) plan (a plan. 
funded by' employers for the benefit, of teachers or employees of tax- 
exempt organizations) may be invested only in insurance contracts. . 
The committee believes that it, would be desirable to provide more: 
flexibility in this area, and, accordingly, the committee bill provides 
that these contributions may also be placed in qualified custodial 
accounts if those funds are to be invested in mutual funds. The com- 
mittee bill, however, would make these custodial accounts subject to 
certain requirements of the code, such as those pertaining to reporting, , 

unrelated business income, and prohibited. transactions. 
This provision generally applies to plan years beginning after the 

date of enactment. However, in case of a plan in existence on the date 
of enactment, the provision applies to plan years beginning after De- 
December 31, 1975. 

s. REPORTING AND PUBLICATION OF RETURNS 

In order that many of the new rules governing qualified plans may 
be enforced, new reporting and publication requirements are needed. . 

The bill restates present law by requiring employers (or plan ad- 
ministrators) who establish or maintain deferred compensation plans' 
to file annual' information returns. Also, the bill provides that the 
Secretary of the Treasury may provide reporting requirements with 
respect to the retirement savings deduction and individual retirement 
accounts, etc. 

The bill opens to public inspection the employer's application for a 
determination that a plan is qualified and that the trust under the plan 
is exempt (including papers submitted in support of these applica- 
tions). A. dditionally, determination letters issued by the Internal Reve- 
nue Service dealing with qualification or exemption of plans and trusts 
are to be open to public inspection. A. nnual returns with respect to 
qualified plans are also to be open to public inspection. However, under 
the bill information contained in these papers and documents from 
which the compensation of any participant (or other person) may be 
ascertained is not to be open to public inspection. (However, all other 
information in. these documents is to be available to the public, includ- 
ing information such as the numbers of individuals covered and not 
covered in a plan, listed by compensation range. ) These rules are tie en- 
able plan participants and beneficiaries to obtain the full information 
needed. to enforce their plan rights, pursuant to the new rules estab- 
lished in the bill, and are also to protect the confidentiality of informa- 
tion regarding the financial status of specific individuals. 

The bill establishes a penalty for failure to file annual returns; 
the penalty will be $10 for each day that a return is late, up to a 
maximum penalty of $5, 000 for any one failure to file. However. . 
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L16] i this penalty will not be owed if failure to file is shown to be due to 
reasonable cause. For this purpose, your committee's intent is that a 
failure to provide material items of information called for on a return 
be treated as a failure to fil a return. 

The provisions of thc bill making applications, determination letters 
and otlier documents open to public inspection are to go into eA'ect for 
applications filed or documents issued after December 8, 1975. The 
provisions of the bill requiring annual returns to be filed are to become 
eA'ective for plan years beginning after the date of enactment. The 
provisions regarding reporting with respect to individual retirement 
accounts are to become eA'ective on January 1, 1074. 

a. CKPTAIN PLKRTO RICAX PFNSION PLANS 

Present law 
Under present law a pension ti ust, to be a qualified trust under sec- 

tion 401 of the code, must, be created or organized in the United States. 
'Thus, a Puerto Ricaii pension trust which qualifies for tax exemp- 
tion under the laws of Puerto Rico (18 L. P. R. A. $ 3165) is not exempt 
from U. S. tax on its income f I om U. S. sources. 
General reasons for change 

Puerto Rican pension trusts which satisfy the requirements of the 
Puerto Rican tax law are unable to diversify their portfolio by invest- 
ing in U. S. securities without paying U. S. income tax on the income 
derived from such investments since they are not able to qualify for 
exemption under the U. S. tax law. On the other hand, since the re- 
quirements for qualification under U. S. and Puerto Rican law are 
roughly comparable, a Puerto Rican pension plan is able today to 
establish a trust in the United. States which satisfies both the U. S. and 
the Puerto Rican tax provisions. Since the Puerto Rican Govern- 
ment has established requirements in its tax law for when a trust 
forming part of a pension plan for participants who are residents of 
the Commonwealth of Puerto Rico is entitled to be treated as a quali- 
fied trust, your committee believes it is appropriate to eliminate the 
distinction under U, S. law as to the place of organization or creation 
of a trust entitled to be qualified under U. S. law, if that trust is cre- 
ated or organized in Puerto Rico and if the trust has satisfied the 
requirements for qualification under the Puerto Rican tax laws. 

L&"explanation 

of provision 
Your committee's bill provides that for purposes of exemption from U. S. tax under section 501(a) of the code, a trust, which is part of a pension, profit-sharing, or stock bonus plan all of the participants of which are residents of the Commonwealth of Puerto Rico is to be treated as an organization described in section 401(a) of the code, if the trust forming part of the plan is exempt from income taxes Ilg 

Rico. 
L. P. R. A. . $ 3165) under the laws of the mmonwealth f P rt wea o ue o 

Eff'eel ee date 
The provision is to be eA'ective for taxable years be~inning after December 31, 1973. ga r 
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7 DEDUCTION FOR CERTAIN EMPLOYER CONTRIBUTIONS FOR SEVERANCE 

PAYMENTS REQUIRED BY FOREIGN I 4W 
Pre8ent lan 

Under present law contributions to a nonqualified trust are deducti- 
ble (sec. 404(a) (5) ) in the year in which an amount attributable to 
the contribution is included in the gross income of the participant, 
but in the case of a plan in which there is more than one participant 
only if separate accounts are maintained under the plan for each par- 
ticipant. Generally, amounts attributable to the contribution under 
such a plan would be includable in a participant's income in the taxable 
year that the participant's rights become nonforfeitable 

General rea8ons for change 
The laws of a number of foreign countries require an eniployer who 

is engaged in a trade or business in that country to make payments to 
its employees at the time theIemployee separates from the service of 
the employer. This type of requirement of foreign law generallv 
results in a plan which is in the form of a. defined benefit plan and 
for which separate accounts are not maintained for the participants. 
The requirement of separate accounts for the participants as a condi- 
tion of deductibility is generally necessary for employees who are 
subject to U. S. taxes in order that separate accounting is maintained 
for the amount that is required to be included in the employee's gross 
income. 

In the case of employees who are nonresident alien employees of 
the employer employed in a trade or business in a foreign country. 
their gross income from their employment is from sources outside the 
United StIates and is not subject to IT. S. taz. Accordingly, your com- 
mittee has decided that the requirement of separate accounts is an 
unnecessary requirement in the case of nonresident alien employees 
who are emploverl in a trade or business receiving benefits required by 

Explanation of provision 
Your committee's bill provides that for taxable years beginning 

after December 81, 1978, an employer in determining for purposes of 
section 404(a) (5) the taxable year in which an& contribution is in- 
cludable in the gross income of nonresident alien emplovees of such 
employer, paragraph (5) of section 404(a') is to be applied as not re- 
quiring that separate acounts be maintained for t' he nonresident alien 
employees if three conditions are satisfied. . First, tlie employer is en- 
gaged in trade or business in a foreign country. Second, with respect to 
that trade or business, the employer is required bv the laws of that 
foreign country to make pavments. based on periods of service. to its 
employees or their beneficiaries after the employee's death, retirement, 
or other separation from service. Third, the employer establishes a 
trust (whether organized within or outside the United States) for the 
purpose of funding the payments required by the foreign law. A. non- 
resident alien individual is treated for this purpose as including an 
amount in gross income, even if the incoine is from sources outside the 
United States and is not subject to U. S. tax. 
Effective date 

This provision is to be efFective for tazable vears beginning after 
December 81, 1978. 
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8. STUDY OF GOVERNMENTAL PLAiVS 

Under present law, the Civil Service Retirement System and most, 
employee retirement plans of State and local governments are quali- 
fied under the Code. It appears, however, that many governmental 
plans, including the Federal plan, may be unable to meet the new par- 
ticipation, vesting, and funding standards that would be contained in 
the committee bill. The committee bill, therefore, would require the 
committee to study the extent to which governmental plans in fact do 
not meet the new standards and to make recommendations as to the 
extent to which those plans, or some of them, should be required t'o 
conform to the new standards. 

Although governmental agencies do not pay taxes, and hence would 
not lose any tax deductions for current employer contributions if their 
plans should fail to qualify, one consequence of. governmenCal plans' 
ceasing to qualify would be that the employees covered by those plans 
would have to take into income benefits funded by employer contribu- 
tions (including any increments in those benefits) as those benefits 
vested (become nonforfeitable), rather than later„upon distribution 
of the benefits. In addition, it appears uncertain whether the trust 
funds of nonqualifying governmental plans would be taxable on the 
~nterest and appreciation earned by the funds. 

A certain consequence of a failure of a governmental plan to qualify 
would be that, lump-sum distributions would not be eligible for the 
special averaging treatment permitted under certain circumstances if such distributions are made from qualified. plans. In addition, the 
exclusion from the gross estate of the value of an annuity receivable 
by certain beneficiaries to the extent attributable to employer con- 
tributions would be lost if the plan were not qualified, and so also 
would be lost t' he employee's right to elect to make an annuity a joint and survivor annuity (thus making payments become payable to a beneficiary at or after the employee's death') without thereby incurring gift tax liability. 

In general, the committee would seek to determine whether re- quiring governmental plans to adhere to the new standards (to the extent they do not already do so) would entail unacceptable cost im- plications to governmental entities. %Vie reqar o un ing, it ias been argued that governmeiital plans should be exempt from funding standards since the taxing power can be viewed as a practical sub- stitute for these standards. On the other hand, there have also been reports that in the case of a number of governmental units, such gen- erous pension promises have been made, and so little funds have been set aside currently, that the practical likelihood of imposing sufiicient taxes to pay those benefits may be open to question. The committee, in determining whether any governmental plan is adequately funded, would consider the taxing power of the particular governmental unit involved, as well as the net funding standards. This provision (requiring the described study by t' he Rays and Means Committee) would take effect upon the date of enactment of the committee bill. The provision calls for the committee's recommenda- tions stemming from the'study to be submitted to the House not later than December 31, 1976. 
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L164 9. RETROACTIVE REMEDIAL CIIANGES To QUALIFIED PLANS 

Employers may now retroactively cure defects in employee benefit 
plans (which do not, meet the requirements for tax qualification) by 
inaking remedial amendments by the 15th day of the third month after 
the end of the taxable year of the employer in which a plan is newly 
established. Retroactive remedial changes however may not be made 
with respect to plan amendments. 

The time allowed for remedial changes may be too short for a plan 
to be cured to qualify as of the year in which it is established. This 
occurs because many plans are established at the, end of the year and 
thus only 21/2 months are available to cure a plan. Additionally, plan 
amendments (which may be as significant as newly established plans) 
may not be retroactively cured. As a result of these limitations, plans 
may not be qualified, to the detriment of employers and employees. 

The bill provides that retroactive remedial amendments. may be 
adopted to cure a, plan regardless of whether failure occurs on estab- 
lishing a new pl, an or because of an amendment to an existing plan. 
The bill also extends the time to adopt a retroactive remedial amend- 
ment to the time (including extensions) for filing the employer's 
return for the taxable year for which the plan or amenclment was 
adopted or put into eA'ect, or to a later time designated by the Service. 
It is expected that, the regulations will provide for extension for 
reasonable cause, such as the filing of a bona fide request for a deter- 
mination by the Service that a plan or plan amendment is qualified. 

This provision is to become efFective on the date of enactment. 

10. RULES FOR CERTAIN NEGOTIATED PLANS 

%regent @ac 
Under present law, special rules are provided for contributions 

paid by an employer to a plan providing welfare and pension benefits 
if the plan was establis'hed before 1954 as a result of an agreement 
between a union and the Government during a period of Government 
operation of the major part of the productive facilities of the industry 
in which the employer is engaged (sec. 404(c) ). Under this provision, 
contributions are not deductible under the deferred compensation 
provisions of. the code but are deductible solely under section 162 as 
trade or business expenses. Present law also provides that this pro- 
vision is to have no efFect with respect to contributions to a trust on 
or after any date on which the trust is exempt from tax under section 
501(a). 
General reasons for change 

This provision was enacted in recognition of the special circum- 
stances surrounding the establishment of the United Mine Workers 
Welfare and Pension Plan Trust, i. e. , the fact that the plan was nego- 
tiated during a period that the U. S. Government was a party to the 
agreement establishing the plan and was in control of a substantial 
riumber of the coal mines in the country. 

It has been called to the committee's attention that changes in the 
coal mining industry and in the administration of the welfare and 
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L] 65 I pension trust have made it desirable to establish two separate trusts 
one for the payment of welfare benefits and the second for the payment 
of retirement benefits. Your committee believes that this is a desirable 
objective and that the pension trust should be aHowed, to satisfy the re- 

uirements for quali6cation of pension plans in order to obtain the 
avorable tax benefits associated therewith. Of course, the plan would 

also have to meet the standards relating to coverage, vesting and fund- 
ing provided in this bill. 

Your committee is aware that a number of recent court cases have 
required the coverage and payment of pension benefits to individuals 
whose participation in a qualified pension plan would cause the pension 
plan to be disquali6ed. AccordingIy& your committee believes that rules 
should be provided so that the pension plan may qualify without forc- 
ing the plan administrator to relitigate issues which have been resolved 
by the courts. 
Exp/anotion of provision 

In order to facilitate the restructuring of the welfare and pension 
plan into two separate plans, your committee's bill provides special 
rules in the case of any individual who, before July 1, 1974, was a par- 
ticipant in the United Mine Workers Plan. First, an individual who 
was self-employed (within the meaning of sec. 401(c) (1) ) such as a 
coal hauler is to be treated with respect to his service under the plan 
as not a self-employed individual but as an employee of a pai ticipating 
employer under the plan. This provision will enable the plan to meet 
the requirement of being a plan of an employer for the exclusive bene- 
fiit of his employees with respect to certain self-employed individuals 
who have traditionally been covered under the plan. Second, in order 
to be certain that the self-employed individuals covered under the plan 
do not establish separate H. R. 10 plans on their own behalf, the biH 
provides that earnings derived from service covered by the plan are 
not to be treated as being earned income (within the meaning of sec. 401(c) (2) ) . Third, an individual who was a participant before t'uly 1, 1974, is to be treated as an employee of a participating employer under the plan for service covered under the plan before July 1, 1975. This provision is designed to enable non-participating employers whose em- 
ployees were covered under the plan to agree to become participating employers and thus maintain coverage for their employees. Of course, . individuals who retire prior to July 1, 1975, are to be treated. as if they were employed by a participating employer even though the employer does not agree to become a participating employer or if the employer is no longer in existence. 

The bill further provides that section 977 (relating to deductions in- ciirred by certain membership organizations in transactions with members) is not to apply to any trust described in section 404(c) . This provision is added to enable the welfare trust to pay bene6ts to mem- bers and deduct the payments from any investment income it mav have. Since questions have been raised as to the scope of section 977, your- committee concluded that it could not wait until resolution of this issue because it is felt that there is great urgency for the Mine Workers to make the desired changes in their 'Welfare and Pension Plan. Your committee's decision is not to be construed as any indication as to the 
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P]66 scope of section 977 and its applicability to other non-exempt trusts 
which may be paying similar types of benefits to its members. Simi- 
larly, it is not to be construed to furnish any indication regarding the 
applicability of section 977 to the United Mine Workers plan prior to 
the efFective date of the new provision. Instead, this decision should be 
viewed as a further attempt to efFectuate the policy which led the 
Congress to enact section 404 (c) . 

Since the desire of the United Mine Workers is to establish the pen- 
sion plan as a qualified plan under section 401(a), the bill provides 
that section 404(c) is not to apply to the pension plan once it becomes 
a qualified plan except for the purpose of determining which indi- 
viduals are to be treated as employees of a participatmg employer 
under the plan. 

Effective date 
The amendments made by this section of the bill are to apply to 

taxable years ending on or after June 30, 1979. 

V. EFFECT ON REVENUES OF THE BILL AND VOTE OF 
THE COMMITTEE IN REPORTING THE BILL 

In compliance with clause 7 of rule XIII of the Rules of the House 
of Representatives, the following statement is made relative to the 
efFect on revenues of this bill. Apart from the revenue e8ect of the 
minimum vesting and funding provisions, the bill is expected to de- 
crease revenues by about $460 million a year after the provisions be- 
come fully efFective (approximately 8 years in the future) but at 1978 
levels of income. The new minimum vesting standards could involve 
a revenue loss of possibly as much as $965 million a year after 1975. 
but. probably the revenue loss will be only about half this amount. 
Data are not available which would make a reliable estimate as to the 
re enue impact of the new minimum funding requirements. It is be- 
lieved, however, that the revenue eR'ect in this case will be relatively 
modest. The Treasury Department agrees with this statement. 

In compliance with clause 97(b) of rule XI of the Rules of the 
House of Representatives, the following statement is made relative to 
the vote by the committee on the motion to report the bill. The bill 
was ordered reported by a voice vote. 

VI. SUPPLEMENTAL VIEWS OF HON. JAMES C, CORMAN 
AND HON. SAM GIBBONS 

AVe share the hope and expectation of the other Ways and Means 
Committee members that H. R. 12481 will provide real protection for 
the pension rights of working Americans. Further, we hope this bill 
will place some limits on the amount of money which can be set aside 
for retirement, with special tax treatment, by high-income persons. 

Ho~ever, we would be remiss if we did not point out that this legis- 
lation is by no means the final answer to the vast array of issues relat- 
ing to the pension system. In fact, there is a great and pressing need 
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L167$ for further action in such areas as these: (1) placing additional limits 
on the use of pension and profit-sharing plans as tax shelters, and (9) 
reassessing the relation of the social security system to the private pen- 
sion system and the costs and benefits of the Government roles in each 
one. 

COSTS AND BENEFITS 

Each year the Federal Government loses about $4 billion in tax reve- 
nues because of the special tax treatment which is allowed for pension, 
profit sharing, and. related plans designed to provide Americans with 
retirement benefits. 

These tax benefits are intended basically to induce corporations, in- 
cluding professional organizations, and other businesses to set up 
retirement plans for their employees. 

However, Mr. Frederic Hickman, Assistant Secretary of the Treas- 
ury for Tax Policy, admits that pension and profit-sharing plans have 
in fact become "the quintessential tax shelter. " He calculates that the 
upper 8 percent of workers (including executives) receive 50 percent 
of the tax benefits involved, while the bottom 50 percent of wage 
earners receive only 6 percent of the benefits. 

Mr. Hicl-man also indicates that the tax shelter features of these 
retirement plans are particularly valuable to higher income persons, 
who would normally pay high rates of income tax. 

Following is a chart (chart 1) that indicates how important tax 
benefits are in the formation of a. pension. 

Cir&RT I 

Tax Subsidy Element in Pensions 
{ALL IN CONSTANT DOLLARS) 

IF THE EljfjIPLOYER CONTRIBUTES I5% OE SALARY 

EXECUTIVE 

WITH WlTH OUT 
TAX TAX 

SENEF!TS BENEFITS 

EIjjIPLOYEE 

WI7H WITHOUT 
TAX TAX 

BENEFITS BENEFITS 

ENDING TAXABLE SALARY 

AFTER-TAX PENSION 

100, 000 'I )5, 000 

25, Sf9'0 . 12, 312 

START!NO TAXABLE SALARY $30, 0M $34, 500 

8, 005 5, 145 

$10, 000 5 'I 1, 500 

18, 000 20, 700 

uTAX SUBSIDY" 53'K 
Assumptions: Partiapatton age 35 to age 65; 6% intetesh 

outside income equal to deductions. 

2'8 le 
2& /2% Inflation; joint returns, executive has 

Prepared by the Treasury Department. 
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$168~ Obviously, the $4 billion a year which is lost in pension-related tax 
breaks must, be made up by increased tax burdens on other taxpayers. 
It should also be noted that the coverage of pension plans extends 
to only something like 49 percent of the private, nonfarm work force, 
so that many workers receive no benefit at all from these tax losses to. 

the Government, . 
It's clear that one of the greatest reasons for excessive executive 

salaries is the tax avoidance which can be managed by earmarl. ing 
large portions of these salaries for pension or profit-sharing plans. 
With some executive salaries hovering at the $100, 000 to $800, 000 
level, it's easv to see why these executives put up such a strong resist- 
ance to any limitation on tax deductible contributions to their pension 
funds. 

This is an area ripe for immedate remedy. 
There is absolutely no justification for as generous a limit on these 

ta, x deductible contributions as is contained in H. R. 12481. No candi- 
date for public o%ce could possibly defend the U. S. Government for 
subsidizing a $75, 000 a year pension for corporate executives, and we 
certainly should. not be enacting laws that we cannot defend in 
public. 

Unfortunately, a motion to reduce this limitation to the still-gen- 
erous sum of $60, 000 a year lost in committee on a rollcall vote of 14 
nays to 9 yeas. 

Another eRect of our special tax treatment of retirement plans is to 
create a huge reserve of investment assets which operate outside of our 
tax system. The book value of. these assets was $154 billion in 1972. By 
1980, their value is expected to increase to $225 billion. The implica- 
tions of this fact for our economy, especially for our stock market and 
our capital markets, should not be taken lightly. 

It is essential that we monitor the efFects of. II. R. 12481, including 
the results of our tax incentives to pension plans, very closely. Careful 
analysis of the costs and benefits of this legislation is needed if we are 
to be able to judge the prudence of our e6'orts in this area. Also, we 
should be especially sensitive to any Federal measures which may 
prove unduly hard on small businesses or may further aggravate the 
trend toward bigness and concentration in our economy. 

In addition, if we are to continue to use our tax system to subsidize 
private pension benefits, we' ll need a lot more progress in distributing 
the tax benefits involved more equitably among all workers. 

It is claimed that the new individual, retirement account provided 
for in this bill will advance us toward this goal. This new creation 
should be watched. very carefully to see whether it will in fact benefit 
low- and middle-income workers without pension plan protection — or 
whether it will become another tax shelter for those with high incomes 
who are well able to provide for their retirement without any addi- 
tional help from the Federal Government. 
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I 169 %'e look forward to further consideration of the tax issues relating 
to pension reform when the committee takes up tax issues in the neai. 

f uture. 
TIIE ROLE OF SOCIAL SECURITY 

It became clear during the committee's consideration of H. R. 19481 
that sufhcient thought had not been given to the respective roles that 
will be played in the future by the social security and the private 
pension systems in providing retirement income security for working 
Americans. This is a general problem in that further decisions are 
going to have to be made on how Federal tax dollars, or tax benefits, 
can. best be used for this purpose, if they are to be so used. 

The committee did not take action on the thorny issue of "integra- 
tion, " but, instead postponed further consideration of the problems of 
fairness which are involved until social security issues are taken up 
later in the year. It cannot be stressed too strongly that remedial action 
is needed in this area. 

Integration is a particularly disturbing equity problem. Often in- 
volved are the attempts of those in charge of pension plans to exclude 
from the coverage of these plans those who earn less than the social 
security wage base — which is now $13, 900 a year. 

Chart 2 Illustrates how integration can be used to eliminate or 
drastically red'uce the private pension base for lower paid employees. 

CHALET 2 

INTEGRATION 
Private pension and profit sharing 
plans may be confined to stages 
above the . social secvrify base. 

Employee 
Less. 

S. S. 5ase 

$10, 800 

Private Pension 
Sase $0 

8 
t". 

12, 000 

130, 000 

!0, 800 

10, 800 

1, 200 

119, 200 

Prepared by the Treasury Department. (19rd social security wage base rcae «eed. ) 
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Chart 3 shows how integration aII'ects the amount of employer con- 
tributions to a, pension plan. 

CHART 8 

INTEGRATION 
Private pension and profit-sharing 
plans may be eonfir„ed to wages 
above the social security base. 

CQNYItlBUTIOYS 
5% Money Pvrchate Plan 

Employee Salary 

$8, 000 

Without 

integration 

$4oo 

With 
Integration 

1 
C 

12, 000 

130, 000 

600 

6, 500 

$7, SOO 

7, 425 

$7, 500 

Prepared by the Treasury Department (December 1978). 

Admittedly, the social security system provides basic retirement 
benefits for American workers. However, well over half of the work 
force makes less than $13, 900 a year. If the purpose of our special tax 
benefits for pension plans is to induce businesses to operate pension 
plans for the benefit of. their employees, is it appropriate to provide 
these full generous tax benefits to those who exclude their lowest paid 
employees from the protection of their pension plans — while reaping 
the tax benefits involved for themselves ~ 

Should taxpayers be called upon to finance increased social security 
benefits to keep up with infiation and also be made to bear the tax loss 
which results from our special tax treatment for such "integrated" 
pension plans ~ 

Studies by the Joint Economic Committee have shown that it is 
sometimes the person who pays the least in social security taxes who 
gets the most favorable treatment under present social security for- 
mulas. In view of this double inequity, it is time that Congress stopped 
letting the Internal Revenue Service regulate "integration", and made 
a thorough investigation of the problem. We look forward to early 
action by the Ways and Means Committee on this. 

JAMEs C. CORMAN. 
SAM M. 6znItoNs. 
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EMI'I, OVI', E I'I' TIE&I''iIENT INCO. &IE SECITaITV ACT OF 
1074 

Aro&:ST 12, 1074. 

Mr. I'I'. RtiINS& f& or» tlu committee of conference, 
sub»1it ted the following 

CONPEBENCK REPORT 
[To arronspany FI. R. 2] 

'I'he committee of conference on the disagree'ing votes of the two 
Ilou;;&s o» the;»»r»&li»ent of the Senate to the bill (H. R. "-. ) to provide 
for p& »:i&»i rcfor»i, having n&&t, after full and free conference. , have 
«grr& d to rcco&»&»e»&l «n&l Do recommend to their respective IIouses as 
foll&»vs: 

'I'hat th& Ilouse rcc«le from its Disagreement to the amendment of 
the S&»ate a»D n &&ic e to th& same with a~n amendment, as follows: 

I» liru of the &»atter proposcrl to be inserted by the Senate amend- 
ment insrrt the following: 

SHORT TITLE END TABLE OE CONTENTS 

SEOTICN1. 7'hA 4ct &may be cite&i as the "Employee Ii'etirement 
I1&come Sec&&ri tp 'Ect of 19i!I". 

TABLE OF CO. & TEXTS [See front of book] 

, IOINT EXPLANATOR Y STATEMENT OF THE 
COi&Ii&IITTEE OY CONFI&. 'RE&NCE 

The managers on the paIt of the, House a»d the Senate at the con- 

ference on the disagreeing votes of the two Eiouscs on the amendments 

of the Senate to the bill (EI. R. 2) to provide for pension reform, 
submit the follo~vi»g joint. statei»&uit to the. IIouse and the Senate in 

explanation of the eHect, of the actin» agreed upon by the managers 

and recon»mended in the accompa»yi»g confere»ce report: 
The Senate strucl; out all of the Elouse bill after the enacting clause 

and inserted a substitute ainend»&e»t. The co»ference has agreed to a 

substitute for both the Senate amendment a»D the House bill. The 
statement following the table. of co»tc»ts explai»s the principal di8er- 

ences between the substitute agreecl to in confere»ce and the House and 

Senate bills. 
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C255 I I. REPORT1NG SND Dzscr. osURE (SEcs. 101 — 111 op THE BALLL) 

The House bill requires annual reporting of detailed financial and, 

actuarial data and comprehensive plan descriptions to the Secretary 
of Labor, and disclosure of more limited data to the participants. The 
financial and actuarial data filed with the Secretary of Labor are re- 
quired to be in the form of a conventional audited financial statement 
prepared by a qualified accountant and a certified actuarial statement 
prepared by an enrolled actuary. 

The Senate bill requires submission of comparable financial and 
actuarial data and plan descriptions to both the Secretary of Labor 
and participants. Like the House bill, actuaiial data is required to be 
certified by an enrolled actuary. Unlike the House bill, all reports were 
required to be submitted on forms promulgated by the Secretary. The 
conference substitute is described below. In general, the su'bstitute com- 
bines the rules of both the House and Senate bill. 

The conference substitute adopts the reporting format contained in 
both the House and Senate bills. Each plan (unless exempted) is to 
be required to report annually to the Secretary of Labor certain finan- 
cial and actuarial data. In addition to these reports, each plan will be 
required to have prepared an audited financial statement and defined 
benefit plans must have a certified actuarial report. Special reports are 
also required at the time of plan terminations. 

The Secretary of Labor is given the authority to prescribe forms 
for reports to him (other than the audited financial statement and 
certified actuarial report) paralleling similar authority already avail- 
able to the Secretary of Treasury. The two Secretaries are to unify, to 
the extent feasible, the reports made to them and it is expected that all 
of the material subject to the form authority of either Secretary, com- 
prising the annual reports to be made by a plan, can and should be 
reported on a single form. 
Plane subj eot to the provisions and exemptions 

Under the conference substitute, the new reporting and disclosure 
requirements are to be administered by the Secretary of Labor and are to be applied to all pension and welfare plans established or main- 
tained by an employer or employee organization engaged in, or afFect- 
ing, interstate commerce. Governmental plans, certain church plans, workmen's compensation and unemployment compensation plans, plans maintained outside the United States for the benefit of persons substantially all of whom are nonresident aliens, and so-called excess benefit plans& which provide benefits in addition to those for which 
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L256J deductions may be taken under the tax laws, are exempted from the 
requirements. The Secretary of Labor also is authorized to waive and 
modify certain of these requirements for employee benefit plans. 

All plans of the types subject to the reporting and disclosure pro- 
visions are to be required to file an annual report with the Secretary of 
Labor regardless of the number of participants involved. However, 
simplified reports may be authorized for plans with fewer than 100 
participants. 

Contents of anneal repm. t 
The annual report generally is to include audited financial state- 

ments for both welfare plans and pension plans. With respect to 
welfare plans the statement is to include a statement of assets and 
liabilities, a statement of changes in fund balance, and a statement of 
changes in financial position. With respect to employee pension plans 
the statement is to include a statement of assets and liabilities and a 
statement of changes in net assets available for plan benefits, including 
details as to revenues and expenses and other changes aggregated by 
general source and application. 

In the notes to the annual financial statement, the accountant is to 
disclose any-significant changes in the plan, xnaterial lease commit- 
ments and contingent liabilities, any agreements and transactions 
with persons known to be parties-in-interest, information as to whether 
a tax ruling or determination letter has been obtained, and any other 
relevant xnatters necessary to fairly present the financial status of 
the plan. In addition, in the case of employee pension plans the 
notes should also deal with funding policy (including policy with 
respect to prior service costs and changes in such policies during the 
year). An accountant may rely on the correctness of any actuarial 
matter certified by any enrolled actuary if the accountant indicates his 
reliance on such certification. 

In addition to the audited financial statement, the annual report is 
to include for all employee benefit plans e, statement on separate 
schedules showing among other things, a statement of plan assets and 
liabilities aggregated by categories, a statement of receipts and dis- 
bursements, a schedule of all assets held for investment purposes aggre- 
gated and identified by issuer, borrower, or lessee and a schedule of 
each transaction involving a person known to be a party-in-interest. 
Also, a schedule of all loans and leases in default at the end of the 
year or which are classified during the year as uncollectible is to be 
included in the annual report. 

There is also to be supplied with the annual report a schedule listing 
each transaction which exceeds 8 percent of the value of the fund. If 
some or all of the assets of a plan are held in a common or collective 
trust maintained by a bank or similar institution the annual report 
is to include the most recent annual statement of assets and liabilities 
of the common or collective trust. (The Secretary of Labor will have 
authority to prescribe for the filing of a master copy of the annual 
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$257& statement of this common or collective trust in order to avoid dupli 

cative filings of this statement by plans participating in this common 

or collective trust. . ) 
AVith respect to persons employed by the plan the annual report 

is to include tlie name anil address of each fiduciary, the name of each 

person who receives niore than minimal compensation from the plan 

for services i endered. along with the amount of compensation (or iyho 

perfoi ms duties which are not ministerial), the nature of the services, 

and the relationship to the employer or an& other party in interest to 

the plan. Also, the reasons for any changes in trustees, accountant, 

actuaiy, investment manager, oi administrator are to be provided in 

thc aniiual report. 
As indicated in the discussion of the funding provisions, under 

the conference agreement, the annual report is to include an actuarial 
statement for all pension plans which are subject to the funding 

requirements of title I. If plan benefits are purchased from, and 

guaranteed by, an insurance company, the annual report is to in- 

clude the premiums paid, benefits paid, charges for administrative 

expenses, commissions and other information. The insurance carrier 
is to certify to the plan administrator the information needed 

to comply with the annual reporting requirements within 120 days 
after the close of the plan year, or within such other period as is 
prescribed by the Secretary of Labor. 

The annual report for a plan is to be filed within 910 days after 
the close of the plan year or within such period of time as the Secre- 
tary of Labor may require in order to reduce the necessity for dupli- 
cate filing with the Internal Revenue Service. The Secretary of 
Labor may reject the filing of an annual report if he finds that it is 
incomplete or there is a material qualification in the accountant's or 
actuary's opinion. If a revised report is not submitted within 45 days 
after rejection, the Secretary may retain an accountant to perform 
an audit, or retain an actuary, whichever is appropriate, or bring a 
civil action for legal or equitable relief. The plan is to bear the costs of 
any expenses of an audit or actuarial report. 
Accountant am' actuary reports 

Every plan is to retain on behalf of its participants an independent 
qualified public accountant who annually is to prepare an audited 
financial statement of the plan's operations. The accountant is to give 
an opinion as to whether the financial statements of the plan conform 
with generally accepted accounting principles and the statement is 
to be based upon an examination in accordance with generally accepted 
auditing standards. An accountant's opinion is not to be required for 
statenients prepared by banks or similar institutions or an insurance 
carrier if the statements of the bank or insurance carrier are certified 
by the bank and are. made. part of an annual report. For purposes of 

acco 
this provision a qualified public accountant includes certified bl' 

untants, licensed public accountants and any person certified by 
1 pu ic 
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C~~8~+ the Secretary as a qualified public accountant in accordance with 
regulations published by him for a person who practices in a State 
~here there is no certification or licensing procedure for accountants. 
Further, to the extent a plan is not required to make an annual report 
to the Secretary of I. abor an annual audit is not required (and an 
independent, qualified public accountant need not be retained). Also 
the Secretary of Labor may waive the requirement of an audited fi- 
nancial statement in cases where simplified annual reports are per- 
mitted to be filed. 

Every plan subject to the funding requirements of title I must retain 
an enrolled actuary who is to prepare an actuarial statement on an 
annual basis. This statement is to show the present value of all plan 
liabilities for nonforfeitable pension benefits allocated by the termina- 
tion priority categories. The actuary is to supply a statement to be 
filed with the annual report as to his opinion as to whether the actuarial 
statements of the plan are reasonably related to the experience of the 
plan and to the reasonable expectations of the plan. The actuary is to 
use assumptions and techniques as are necessary to form an opinion as 
to whether the contents of the matters upon. which he reports are in the 
aggregate reasonably related to the experience of the plan and to 
reasonable expectations, and represent his best estimate of anticipated 
experience under the plan, The actuarial statement is not required for 
plans which need not file annual reports, and may be waived by the 
Secretary of Labor for plans for which simplified annual reports are 
allowed. 

Eeport8 on ternunation 
In addition to the annual reports which must be filed with the 

Secretary of Labor, special terminal reports are required to be filed 
for pension plans that are winding up their a8airs. These terminal 
reports may also be required by the Secretary of Labor for welfare 
plans. Also in the year a plan is terminated the Secretary may require 
the supplementary information to be filed with the annual report. 
Di8clo8ure to participant8 

Each adininistrator of an employee benefit plan is to furnish to each 
participant and to each beneficiary a summary plan description 
written in a manner calculated to be understood by the average plan 
participant or beneficiary. The summary is to include important plan 
provisions, naines and addresses of persons responsible for plan in- 
vestment or management, , a description of benefits, the circumstances 
that may result in disqualification or ineligibility and the procedures 
to be followed in presenting claims for benefits under the plan. 

Summary plan descriptions are to be furnished to participants 
within the later of 190 days after the plan is established or 00 days 
after an individual becomes a participant. Updated plan descriptions 
are also to be provided to participants every five years thereafter 
where there have been plan amendments in the interim; in any case, a 

419 



Conference Report 93-1280 

I 259 i new description is to be is to be provided every ten years. Also, partjci 
pants are to receive descriptions of material changes in a plan within 

210 days after the end of any plan year in which a material change 
occurs. Also, the annual report and plan documents are to be available 
for examination by participants or beneficiaries at the principal office 

of the plan adininistrator and such other places as is necessary to pro- 
vide reasoiiable access to these reports and documents. Thus, if the 
participants covered under the plan are employed in more than one 

geographic area, each geographic area is to have available for exami- 
nation the required docuinents. Each participant is also to be furnished 
a copy within 210 days after the close of the plan year of the schedule 
of pl;iu assets and liabilities and receipts and disbursements as submit- 
ted with the annual report, including any other material which is 
necessary to thoroughly summarize the latest annual report. Upon a 
written request, a plan administrator is to furnish a participant or 
beneficiary a coniplete copy of the comprehensive plan description, the 
latest annual report, and other instruments under which the plan is 
establishcrl and operated. The plan administrator may charge a reason- 
able amount for fulfilling such a request. 

Upon the request of a plan pai ticipant or beneficiary, a plan admin- 
istratoi is to furnish on the basis of the latest available information 
the total benefits accrued and the nonforfeitable pension benefit rights, 
if any, wliich have accrued. No more than one request may be made 
by any participant, or beneficiary for this information during any one 
12-month period. 

A. & opy of tlie statement of the deferred vested benefits in the plan 
for individuals who have terininated employment during a plan year 
whi&li is f'urnished to the Social Security Administration also is t~ 
be furnislied to the individual participant. 
Eeportg made public ~'nformation 

'Dic contents of the descriptions of plans and reports filed with the 
Secretary of I. abor are to |be public information and are to be avail- 
ablc for inspection in the Department of Labor. I dd t' th S 
retar of Labo re ary o a r may use the information and data for statistical and 
research purposes and for the compiling and publishing of studies as 
he may deem appropriate. Eiowever, information with respect to a 
plan participant's accrued benefits and nonforfeitable pension rights 
is to be disclosed only to the extent that informsti t' 
icipant s benefits for old age retirement insurance ma be disclosed 

under the Social Security Act. 
insurance may e isc ose 

Forme to be provided 
The Secretary of Labor may require that any information re uired 

tobefilcd 

with 

theLabor�Departmen 

in 1 d' t t men, inc u ing statements and sched- 
, mus e su mitted on forms that he 

ules attached to the annual report must b b tt d 
may prescribe. The financial statement re ared b th 1'fi d t t dth t an an e actuarial statement re ared b the rolled actuary and the summar f th 1 d 

' ' 
re- ary o e p an description are not re- 
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I 260 quired to be submitted on forms. However, the Secretary may prescribe 
the format and content of the accountant's and actuary's statements 
and of the summary plan description, the summary annual report, and 
other statements or reports required upder title I to be furnished or 
made available to participants and beneficiaries. 

Effective duteg 
The conference agreement provides that the reporting and disclosure 

provisions generally are to take efFect on January 1, 1975. However, 
in the case of a fiscal year plan year which begins before January 1, 
1975, and ends after December 81, 1974, the Secretary of Labor may 
by regulation postpone the effective date until the beginning of the 
first plan year of the plan which begins after January 1, 1975. 

II. P~RTIOIPATIoN AND CovERAGE (SEGs. 201, 202, AND 1011 OF THE 
BILL AND SECS. 401 AND 410 OF THE INTERNAL REVENUE CODE) 

The House bill provides that an employee cannot be excluded from 
a plan on account of age or service if the employee is at, least 25 years 
old and has had at least one year of service, or, if he has three years 
of service, the employee cannot be excluded even though he is not yet 
25. The 1-year service requirement (for employees 25 and older) may 
be extended to 8 years if the plan provides full and immediate vesting 
for all participants. Under the Senate amendment, an employee cannot 
be excluded on account of age or service if he has attained age 80 with 
1 year of service. 

The conference substitute is described below. In general, the sub- 
stitute follows the rules of the House bill in this area with respect to 
technical matters. 
FlaflJf 8ubj ect to the promiei one 

Under title I of the conference substitute (the labor law provisions) 
the new participation and coverage rules are to be enforced by the 
Secretary of Labor when participants bring violations to his attention 
or when cases coine to his attention which initially were under consid- 
eration by the Secretary of Treasury on which he has previously 
initiated. action. The rules are to apply to employee pension benefit 
plans of employers or employee organizations established in or afFect- 
ing interstate coinmerce. Under this title II (the tax law provisions), 
the participation and coverage rules are to be administered by the Sec- 
retary of the Treasury or his delegate, and the rules apply to tax- 
qualified pension, profit-sharing, and stock bonus plans. ' 

Ezcepti one to cofl crape 
The participation and coverage requirements of title I (the labor law 

provisions) do not apply to governmental plans (including Railroad 

x The division of administrative responsibility between Labor and Treasury is discussed in 
Part XII, below "General Provisions Relating to Jurisdiction, Administration, Enforce- 
ment: Joint Pension Task Force, Etc. " Except where otherwise noted, the regulations with 
respect to participation, vesting and funding are to be written by the Secretary of the 
Treasury or his delegate. 
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C26& ' Retirement Act plans), church plans (except those electing coverage), 
plans maintained solely to comply with workmen's unemployment 

disability, or compensation laws, plans maintained outside the Unite&I 

States primarily for the benefit of nonresident aliens, employee wel- 

fare plans, excess plans (which provide for benefits or contributions in 
excess of those allowable for tax-qualified plans), unfunded. deferred 
compensation arrangements, plans established by labor organizations 
(those referred to in sec. 501(c) (5) of the Internal Revenue Code) 
which do not, provide for employer contributions after the date of 
enactment, and fraternal or other plans of organizations (described in 
sec. 501(c) (8), 501(c) (9) ) which do not receive employer contribu- 
tions, or trusts described in 501(c) (18) of the Internal Revenue Code. 
Title I does not apply to buy-out agreements involving retiring or 
deceased partners (under sec. 736 of the Internal Revenue Code). In 
addition, title I does not apply to employer or union-sponsored indi- 
vidual retirement accounts (see "Employee Savings for Retirement" ). 

The participation requirements of title II apply only to plans which 
qualify for certain tax deferral privileges by meeting the standards as 
to participation and other matters set forth in the Internal Revenue 
laws. However, governmental plans and church plans which do not 
elect to coine under the new provisions will nevertheless be treated as 
qualified for purposes of the tax deferral privileges for the employees, 
if they meet the requirements of present law. Also the rules do not 
apply to plans of labor organizations (described in sec. 501(c) (5) ) or 
fraternal or other organizations (described in sec. 501(c) (8) or (9) ) 
which do not provide for employer contributions. 

Exempt' for church pena 
As indicated above, both title I and title II exempt church plans 

from the participation and coverage requirements of the conference 
substitute (although title II requires these plans to comply with pres- 
ent law in order to be qualified). This exemption does not apply to a 
plan which is primarily for the benefit of employees engaged in an 
unrelated trade or business, or (except as noted below) to a multi- 
employer plan unless all of the participating employers are churches or 
conventions or associations of churches (rather than merely church- 
related agencies). However, a multiemployer plan which was in exist, - 
ence on January 1, 1974, and. which covers church-related agencies 
(such as schools and hospitals) is to be treated as a church plan for 
purposes of the exemption (even though it continues to cover those 
agencies) for plan years beginning before January 1, 1983, but not for 
subsequent plan years. 

A church plan may make an irrevocable election to be covered under 
title I and title II (in a form and manner to be prescribed in regula- 
tions). A plan which makes this election is to be covered nd th 

purposes of the new participation, vesting, funding and form 
of benefit rules, as well as the fiduciary and disclosure rules and will 
also be covered under the plan termination insurance provisions. 
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L262 i General nde aa to pmtiripatio 
Generally, under title I and title II of the conferen. ce substitute, an 

employee cannot be excluded from a plan on account of age or service 
if he is at least 25 years old and has had at least one year of service. 
However, if the plan provides full and immediate vesting for all par- 
ticipants, it may require employees to be age 25, with 3 years of serv- 
ice, in order to participate. As an alternative, any plan which is main- 
tained exclusively for employees of a governmental or tax-exempt 
educational organization which provides, full and immediate vesting 
for all participants may have a participation requirement of age 80, 
with 1 year of service. 
. Vazimum age requirement 

Under the conference substitute, in general, a plan may not exclude 
an employee because he is too old. However, because of cost factors, 
it was decided. that in a defined benefit plan it would be appropriate 
to permit the exclusion of an. employee who is within 5 years of attain- 
ing normal retirement age under the plan (or older) when he is first 
employed. (These employees would be counted as part of the em- 
ployer's work force, however, for purposes of determining whether 
or not his plan satisfied the breadth-of-coverage requirements. ) Of 
course, if a plan defines normal retirement age as the later of age 65, 
or the tenth anniversary of the employee's participation. in the plan, 
the plan could not impose a maximum age requirement (because no 
employee would be within 5 years of normal retirement age when first 
employed) . A "target benefit" plan, as defined in Treasury regulations, 
could also impose a maximum age requirement (even though it is not 
a defined benefit plan), because in many respects the pattern of costs 
and benefits of target benefit plans closely resembles the pattern of 
costs and benefits of defined benefit pla. ns. 

Rear of 8ervice defined 
Under the conference substitute, in general, for purposes of the par- 

ticipation requirements, the term "year of service" means a 12-month 
period during wliich the employee has worked at least ly000 hours. This 
12-month period is measured from the date when the employee enters 
service. Thus, the employee has fulfilled his 1, 000-hour-requirement 
if he has 1, 000 hours of work by the first anniversary date of his em- 
ployment. Under the substitute, the employee (if age 25 or older) 
would then be admitted to the plan within 6 months or his anniversary 
date of employment or by the beginning of the first plan year follow- 
ing his first anniversary date, whichever occurred earlier. (Of course, 
this does not mean that an employee would have to be admitted to the 
plan if he were lawfully excluded for reasons other than age or 
service. ) 

The plan would not be, required to admit the employee if he had 
"separated from the service" before the otherwise applicable admission 
date. In general, "separated from the service" means the employee was 
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L268j discharged or quit; it does not mean temporary absence due to vaca- 
tion, sickness, strike, seasonal layo8, etc. 

If~ the employee did not complete 1, 000 hours of service by his first 
anniversary date, but is still employed, he would start over toward 
meeting his 1, 000 hour requirement. For this purpose, the plan could 
provide (on a consistent basis) that the relevant 12-month period is 
either (a, ) the year between his first anniversary date and his second 
anniversary date& or (b) the first plan year which began after the 

ul 1 1976. 
individual was first employed. For example, assume the plan is on a 
calendar year basis, and that an employee begins work on Ju y 
Between July 1, 1976, and June 80, 1977, the employee has less than 
1 000 h rs of s& r vice. The ~lan could provide that the employee would 

d the be tested the second time for purposes of participation based on e 
year from July 1, 1977 through June 80, 1978, or based on the year 
from January 1, 1977 through December 81, 1977 (but not January 1, 
1978 through December 81, 1978) . 

'I'he regulations with respect to "year of service" are to be written 
by the Secretary of Labor for purposes of participation and vesting. 
The term "hour of service" will also be defined in Labor Department 
regulations. 

For purposes of participation (and vesting), in the case of any 
maritime industry (as defined in Labor Department regulations), 195 
days of service are to be treated as the equivalent of 1, 000 hours of 
service, but this rule will not apply to other industries. 

8ea8orml and part-time workers 
In general, the 1, 000 hour standard is to apply for purposes of deter- 

mining whether or not an employee may be excluded from the plan as 
a seasonal or part-time employee (replacing the 5-month year, 20-hour 
week standard now in the Internal Revenue Code). However, in the 
rase of seasonal industries where the customary period of employment 
is less than 1, 000 hours, the term "year of service" is to be determined 
in accordance with Labor Department regulations. 
Breaks in 8ercice 

Under the conference substitute, a 1-year break in service occurs in 
any calendar year, plan year, or other consecutive 12-nionth period 
drsigiiated by the plan on a consistent basis (and not prohibited under 
Labor Department regulations) in which the employee has 500 hours 
of service. or less. 

The general rule is that all service with the employer (pre-break and 
post-break) is to be taken into account for purposes of determining 
whetlier the employee has met the participation requirements. How- 
ever, if an employee has a 1-year break in service, the plan may require 
a 1-year waiting period before reentry, at which point the employee's 
pre-break and post-break service are to be aggregated, and the employee is to receive full credit for the waiting period service. For example, if the plan is on a calendar year basis, and an employee who has a 1-year 
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break in service reenters employment on November 1, 1976, works 200 
hours in 1976, and 1700 hours by November 1, 1977, the employee under 
this provision would be considered as reentering the plan for 1977. 
As a result, his pre-break and post-break service would be aggregated, 
and he would advance one year on the vesting schedule for 1977. He 
would also accrue benefits for that year. (Other rules with respect to 
break-in-service are explained below in connection with vesting and 
benefit accrual. ) 

In the case of a plan which has a 3-year service requirement for par- 
ticipation (because the plan provides 100 percent immediate vesting), 
the plan may provide that employees who%ave a 1-year break in serv- 
ice before completing their 8-year service requirement must start over 
toward fulfilling that requirement after the break in service. 

I/ig~7i7ity — collective-bargaining units, air plots 
Title II of the conference substitute provides that employees who are 

under a collective bargaining agreement can be excluded for purposes 
of the breadth-of-coverage requirements (coverage for 70 percent of 
all employees or 80 percent of all eligible employees if at least 70 
percent of all employees are eligible to benefit under the plan, or cover- 
age on a nondiscriminatory basis), if the employees are excluded from 
the plan and there is evidence that retirement benefits have been the 
subject of good-faith bargaining. However, if the union employees 
are covered under the plan, benefits or contributions must be provided 
for them on a nondiscriminatory basis. 

Title II of the substitute provides another exception to the breadth- 
of-coverage rule. It provides that air pilots represented in accordance 
with the 1tailway Labor Act may bargain separately for tax-qualified 
employee plan benefits, without including other workers within the 
industry (but only in the case of a plan which covers no employees 
other than air pilots). In addition, the conferees intend that the joint 
congressional pension task force study group, created under this legis- 
lation, study this area to see whether a similar rule should be app?ied 
to other unions or professional groups in the future. 
Nonren'dent aHems 

Title II of the conference substitute provides that employees who are 
nonresident aliens with no United States income from the employer in 
question are to be excluded for purposes of applying the breadth-of- 
coverage requirements and for purposes of applying the antidiscrim- 
ination rules (whether or not they are covered under the plan). 
Predecessor em ployer 

Service with a predecessor employer must be counted for purposes 
of the plan if the successor employer continues to maintain the plan 
of the predecessor employer (and, of course, the successor employer 
cannot evade this requirement by nominally discontinuing the plan). 
The question of the extent to which such service must be counted in 
other circumstances is to be determined under regulations. 
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L265$ cVultkmp/oyer p4ri8 
Under the conference substitute, service with any employer who is 

a member of a multiemployer plan is to be counted for purposes of 
the plan. The term "multiemployer plan" means a plan maintained 
pursuant to a collective bargainuig agreement, to which more than 
one employer is required 4o contribute, and to which no one einployer 
makes as much as 50 percent of the contributions. (This percentage 
test would become a 75-percent test once the plan qualifies as a multi- 
employer plan. ) Also, the plan must provide that benefits will be pay- 
able to each participant, even though his employer subsequently ceases 
to make contributions uiider the plan, However, the plan would not 
be required to provide past service benefits, i. e. , benefits for periods 
before the participant's employer entered the plan. Also, sei'vice dur- 
ing a period for which the employer was not a member of the plan 
would not be required to be counted for participation or vesting 
purposes. 

Additional requirements relating to multiemployer plans may be 
prescribed in Department of Labor regulations. The conferees intend 
that a plan not be classified as a multiemployer plan unless it is a col- 
lectively bargained plan to which a substantial number of unafiiliated 
employers are required to contribute. Also, a plan is not to be classi- 
fied as a multiemployer plan where there is no substantial business 
purpose in having a multiemployer plan (except to obtain the ad- 
vantages of multiemployer plan status under this bill). 

In addition to employees of employers making contributions to a 
multiemployer plan, under the conference substitute such a plan may 
cover employees of labor unions which negotiated the multiemployer 
plan and employees of the plan itself. For this purpose, the plan 
would have to satisfy the general breadth-of-coverage and nondis- 
crimination requirements oz the Internal Revenue Code separately 
with respect to these union or plan einployees and collectively (i. e. , with respect to all groups of employees covered under the plan) 

& 
but 

would not be required to meet the exclusive benefit rules of the tax law. Instead, the exclusive benefit rules would be applied to the bene- ficiaries of the multiemployer plan as a whole. (Similar treatment for union employees or plan employees would also be available in the case of a single-employer collectively bargained plan. ) 
H. E. 10 p/unri 

In general, the provisions of present law which allow a 3-year service requirement for participation (but do not allow the lan to im se an age requirement), and require 100 percent immediate vesting, would continue to govern owner-employee H. R. 10 plans (those for sole proprietors and 10 percent owners and their employees). However, certain provisions of this bill, such as the rules with respect to year 
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$266~ A jjGi ated emp/oyerg 
Title II of the conference substitute provides that in applying the 

breadth-of-coverage and antidiscrimination rules (as well as the vest- 
ing rules and the limitations on contributions and benefits), employees 
of all corporations who are members of a "controlled group of corpora- 
tions" (within the meaning of sec. 1568(a) of the Internal Revenue 
Code of 1954) are to be treated as if they were employees of the same 
corporation. A comparable rule is to be provided in the case of partner- 
ships and proprietorships which are under common control (as deter- 
mined under regulations) . The conferees agree with the interpretation 
of these provisions, as expressed in the W'ays aiid hfeans Committee 
report (No. 98 — '807). 
Egectt'~e dated ' 

Under the conference substitute the changes made in the bill with re- 
spect to participation and vesting are to apply to new plans in plan 
years beginning after the date of enactment. For plans in existence 
on January 1, 1974, the general effective date of these provisions is 
to be plan years beginning after December 81, 1975. 

The general e8ective date of plan years beginning after December 81, 
1975 applies in the case of collectively bargained plans in the same 
manner as in the case of other plans. However, in order that the open- 
ing up of the contract to comply with the requirements of this bill will 
not require negotiations with respect io other matters, the conference 
substitute provides that a collective bargaining contract, in existence 
on January 1, 1974, which does not expire until after the general e8ec- 
tive date for existing plans, may be reopened solely for the purpose 
of allowing the plan io meet the requirements of this bill, without 
having to be opened for any other purpose. Where it is necessary, as 
a result of this bill, to modify an employee benefit plan, it is the 
conferees' understanding that it is not an unfair labor practice under 
the National Labor Relations Act for a party to a collective bargain- 
ing agreement to refuse to bargain regarding matters unrelated to the 
modification required by this bill, provided this refusal is not other- 
wise an unfair labor practice. In addition, the changes required to 
be made in a plan are not themselves to be treated as constituting the 
expiration of a contract for purposes of any other provisions of this 
bill which depend on the date of the expiration of a contract. 

Finally, the conference substitute provides that if a plan, adopted 
pursuant to a collective bargaining agreement in e8ect on January 1, 
1974, contains a clause: (1) which provides supplementary benefits 
which are in the form of a lifetime annuity and refer to not more than 
one-third of the basic benefit to which the employees generally are 
entitled; or (2) which provides that a 25-year service employee is to 
be treated as a 80-year service employee, if that right is granted by 

2Because of the interrelationship of the eil'ective date provisions for participation and 
vesting, this discussion deals with the eEective dates for both. 
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J a contractual a«reeincnt which is based on medical evidence as to the, 
eA'ccts of working in an adverse environment for an extended period 
of tiiiic (such as workers i» fouiidries or workers in asbestos plants), 
then the, application of the accrued benefit provision. of this bill to 
those bcnclits is to be delayed until the expiration of the collective 

baigai»i»g agreei»ent (but no later than plan years begimiing after 
I?ccei»ber, '&I, 1!)HO) . I&'or purposes of applying the effective date rules, 
tlie co»fi revs agree witli tlie statements appearing in the para- 
gr;ipli be&&i»»i»«at tlie botto»i of page 51, and in the first full 
paragrapli o» page 52 of the Ways and Means Coinmittee report (No. 
98 — 807). This explanation relates to situations where a collective 
bargaining a«reement is to be t, reated as having terminated, and as 
to how thc efi'ective date rules are to be applied to a plan which includes 
some c»iployees covered under one or more collective bargaining agree- 
me»ts, a»d also einployces not covered under any such agreement. 

A» exist. i»g plaii wliicli would be, entitled to a delayed participation 
vest i»g, fi»i&ting, etc. provision is to be perniitted to elect to have all 
tliose provisions apply sooner. Any such election is to be made under 
re«iijations, »»ist apply with respect to all the provisions of the Act, 
a»d is to be irrevocable. 

III. 4"Esvix&; ANi& 1(vr, ATED Ri. 'i Es (SEcs. 203-200, 1012, 1015, 1021, 
1022, AN», '&(), '&2 OF r rii; I&H. i, , AND Sros. 401, 411, AND 414 oF THE 
INTKRNAI REvENUE CODE ) 

Under flic Ilo»sc bill a plan was required to meet one of three min- 
i»»i»i vcsti»«schedules. I&'irst, a plan could provide a graded vesting 
sta»dard, u»dcr which tlie enipioyce must be at least 25 percent vested 
in his accrucrl benefit after 5 years of covered service, with 5 percent 
additioiial vesting for each of the next 5 years, and 10 percent addi- 
tional vesting for cacli year tliereafter (so that the employee was 
100 pernnt vested after 15years of service). Second, a plan could 
provide tliat. each e»iployee must be 100 percent vested after 10 years 
of service. Tliird, a plan could provide for a "rule of 45, " under 
which each eiiiployee with 5 years or more of service would be 50 
percent vested when the sum of his age and his years of service equaled 
45. witli. 10 perce»t additional vesting for each year thereafter. 

Under the Senate amendment, plans generally were required to 
comply with the first of these alternatives, the graded vesting schedule. 
IIowcver, plans which were already using the 10-year/100-percent 
vesti»g scliedule were permitted to continue to use that method. 

The conference substitute is described below. 
P?an&a, mbject to the provisions; e ceptums from coverage; exemption 

for church plena 
The rules in these areas are the same as the corresponding rules dis- 

cussed above under Participation and Coverage. 
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f268/ General rules 
Under the conference substitute ' plans must provide full and imme- 

diate vesting in benefits derived from employee contributions. 
With respect to employer contributions, the plan (except class year 

plans) must meet one of three alternative standards. Two of those, 
the 5- to 15-year graded standard and the 10-year/100-percent stand- 
ard are the same as provided in the House bill (and briefly described 
above). The third standard under the conference substitute is a 
modification of the House-bill "rule of 45". As under the House rule, 
under the modified rule of 45, an employee with 5 or more years of 
covered service must be at least 50 percent vested when the sum of his 
age and years of covered service total 45, and there must be provision 
for at least 10 percent additional vesting for each year of covered 
service thereafter. Unlike the House bill, however, each employee 
with 10 years of covered service (regardless of his age) must be at 
least 50 percent vested and there must be provision for 10 percent addi- 
tional vesting for each year of service thereafter. 

In addition, all plans would have to meet the requirement of present 
law that an employee must be 100 percent vested in his accrued benefit 
when he attains the normal or stated retirement age (or actually 
retires) . 
Service credited for vegtf'ng purpogeg 

Generally, under the conference substitute, once an employee be- 
comes eligible to participate in a pension plan, all his years of service 
with an employer (including preparticipation service, and service 
performed before the effective date of the Act) are to be taken into 
account for purposes of determining his place on the vesting schedule. 
However, the plan may ignore periods for which the employee declined 
to make mandatory contributions, and periods for which the employer 
did not maintain the plan or a predecessor plan, as defined in Treasury 
regulations (i. e. , if the plan provides past service credits for purposes 
of benefit accrual, it must also provide past service credits for purposes 
of participation and vesting). 

Generally, the plan may also ignore service performed before age BB; 
however, if a plan elects to use the rule of 45, service before age 92 may 
be ignored. only if the employee was not, a participant in the plan dur- 
ing the years before age 99. 

The plan may also exclude part-time or seasonal service (i. e. , 
generally years when the employee had less than 1, 000 hours of 
service). 

Also, if the employee has had a "break in service", his service per- 
formed prior to the break may be ignored to the extent permitted. 
under the "break in service" rules (discussed below). 

a Unless otherwise indicated, the rules with respect to vesting appear in both title I and 
title II of the conference substitute. Unless otherwise indicated, the regulations with respect 
to vesting are to be written by the Secretary of the Treasury, or his delegate. 
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$269 l Service performed prior to January 1, 1971, may be ignored. 

by the plan, unless (and until) the employee has at least 3 years of 
service after December 31, 1970. 

Fear of 8ervice defined 
In general, under the conference substitute, the rules with respect to 

"year of service", seasonal and part-time employees, etc. , are the same 

for purposes of the vesting schedule as they are for purposes of 
participation (i. e. , generally 1, 000 hours of service except for seasonal 

industries, where the customary work year is less than 1, 000 hours). 
However, the relevant year for purposes of applying the vesting sched- 

ule may be any 12-month period provided under the plan (plan year, 
calendar year, etc. ) regardless of the anniversary date of the par- 
ticipant's employment (even though the anniversary date is the 
measuring point for purposes of the participation requirements for 
an employee's first year) . 

For purposes of benefit accrual, in general, the plan may use any 
definition of the term "year of service" which the plan applies on a 
reasonable and consistent basis (subject to Department of Labor regu- 
lations). (Of course, the "year" for benefit accrual purposes cannot 
exceed the customary work year for the industry involved. ) However, 
the plan must accrue benefits for less than=full time service on at least a 
pro rata basis. For example, if a plan requires 9, 000 hours of service 
for a full benefit accrual (50 weeks of 40 hours each) then the plan 
would have to accrue at least 75 percent of a full benefit for a par- 
ticipant with 1, 500 hours of service. Generally, a plan would not be 
required to accrue any benefit for years in which the participant had 
less than 1, 000 hours of service. In the case of industries or occupa- 
tions where the customary year is less than 1, 000 hours (for example, 
the tuna fishing industry, or the winter season employees of a ski 
lodge), the rules with respect to benefit accrual would be determined 
under Department of Labor regulations. As previously indicated a 
special rule is provided for the maritime industries. 

Breaksin8erviee 
ITnder the conference substitute, a 1-year break in service occurs 

in any calendar year, plan year, or other consecutive lo-month period 
designated by the plan and applied on a consistent basis (and not pro- 
hibited under Labor Department regulations) in which the employee 
has no more than 500 hours of service. For example, if the plan is on a 
calendar year basis, and the employee works 1, 000 hours in 1976, 501 
hours in 1977, 501 hours in 1978, and 1, 000 hours or more in 1979, 
the employee would not have a break in service (although the plan 
would not be required to accrue benefits or give vesting schedule credit 
for 1977 or 1978). 

Th, e rules with respect to breaks in service for vesting and benefit 
accrual purposes may be summarized as follows: 
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$270~+ (1) If an employee has a 1-year break in service, the plan may re- 
quire (for administrative reasons) a 1-year waiting period before 
his pre-break and post-break service must be aggregated under the 
plan. Ho~ever, once the employee has completed this waiting period, 
he must receive credit for that year (for purposes of vesting and 
accrued benefit) . 

(2) In the case of an individual account plan (including a plan 
funded. solely by individual insurance contracts, as well as a "target 
benefit plan" ) if any employee has a 1-year break in service, his 
vesting percentage in pre-break benefit accruals does not have to be 
increased as a result of post-break service. 

(3) Subject to rules (1) and (9), once an employee has achieved 
any percentage of vesting, then all of his pre-break and post-break 
service must be aggregated for all purposes. 

(4) For all nonvested employees (and subject to rules (1) and 
(2) ), the employee would not lose credits for pre-break service until 

his period of. absence equaled his years of covered service. Under 
this "rule of parity" for example, if a nonvested employee had three 
years of service with the employer, and then had a break in service 
of 2 years, he could return, and after fulfilling his 1-year reentry re- 
quirement, he would have 4 years of covered service, because his pre-' 
break and post-break srevice would be aggregated. ' 

For years beginning prior to the e8ective date of the vesting provi- 
sions, a plan may apply the break-in-service rules provided under the 
plan, as in effect from time to time. However, no plan amendment made 
after January 1, 1974, may provide for break-in-service rules which 
are less beneficial to any employee than the rules in e8ect under the 
plan on that date, unless the amendment complies with the break-in- 
service rules established under this bill. 

The principles of some of the rules outlined above may be illus- 
trated. as follows: For example, assume a plan is on a calendar year 
basis, and an employee with a 1-year break in service reenters employ- 
ment on November 1, 1976, works 900 hours in 1976, and 1, 700 hours 
by November 1, 1977. In this case, the employee would be eligible to 
reenter the plan on November 1, 1977, his pre-break and post-break 
service would be aggregated, he would advance one year on the vesting 
schedule for 1977, and he would also accrue benefits for 1977. On the 
other hand, if the employee reentered employment on March 1, 1976, 
worked 1, 700 hours before December 31, 1976, and was not separated 
from service by March 1, 1977, he would be eligible to reenter the plan 
on March 1, 1977, advance one year on the vesting schedule for his 1976 
service, and the plan would have to provide at least a partial benefit 
accrual for 1976. 
Predece880y' em p/oyer 

The rules concerning service with a predecessor employer are the 
same for purposes of vesting and benefit accrual as the rules for pur- 
poses of participation, discussed above. 

s Also, in the case of a deflned beneflt plan, the employee would have at least '3 years of 
accrued benefits under the plan (2 years of accrued beneflts due to his pre-break partici- 
pation and 1 year of benefit accrued with respect to the 1 year reentry period). 
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C 
271 I 3fMltkmp4yer pEuns 

Under the conference substitute, service with any employer, for any 

year in which the employer is a member of the plan, is to be counted 

for purposes of vesting as if all employers who are parties to the plan 
were a single employer. 

Permitted forfeitures of vestedrights 
Under the conference substitute, except as outlined. below, an em- 

ployee's rights, once vested, are not to be forfeitable for any reason. 
An employee's rights to benefits attributable to his own contributions 

may never be forfeited. 
(1) The plan may provide that an employee's vested rights to bene- 

fits attributable to employer contributions may be forfeited on account 
of the employee's death (unless a "joint and survivor" annuity is to 
be provided. ). 

(9) Also, the plan may provide that payment of benefits attributable 
to employer contributions may be suspended for any period in which 
the employee is reemploy ed by the same employer under whose plan 
the benefits are being paid (in the case of a single employer plan) . In 
the case of a multiemployer plan, however, a suspension of benefit pay- 
ments is permitted when the employee is employed in the same in- 
dustry, in the same trade or craft and. also in the same geographical 
area covered under the contract, as was the case immediately before 
he retired. Regulations with respect to the suspension of benefits are 
to be prescribed by the Department of Labor. 

(3) A plan amendment may reduce an employee's vested or non- 
vested accrued benefit attributable to employer contributions, but only 
for the current year, and only if the ainendment is adopted within 
2i/2 months from the close of the plan year in question (without regard 
to any extensions) . In the case of a multiemployer plan, the retroactive 
amendment may e8ect the current year, and the two immediately 
preceding years (thus, a multiemployer plan amendment adopted by 
December 81, 1%8, could efi'ect plan benefits for 1%6, if the plan was 
on a calendar year) . However, no plan amendment which re- 
duces accrued benefits is permitted unless the Secretary of Labor 
has 00 days prior notice of the proposed amendment, and approves it 
(or fails to disapprove it). Xo such approval is to be granted, except 
to prevent substantial economic hardship, including a serious danger 
that the plan will be terminated unless the amendment is allowed. In 
addition, it must be found that the economic hardship cannot be over- 
come by means of a funding variance. Subject, to these rules, no plan 
amendnient may retroactively reduce the accrued benefit of any par- 
ticipant (whether or not that benefit is vested) . 

(4) A plan may provide that an employee's rights to benefits from 
employer contributions may be forfeited where the employee is less 
than 50 percent vested in these benefits and withdraws all or any part 
of his own mandatory contributions to the plan. However, the plan 
must also provide a "buy back" rule, i. e. , that the employee's forfeited 
benefits will be fully restored if the employee repays the withdrawn 
contributions (with interest of 5-percent per annum, compounded 
annually) to the plan. 
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L2723 In the case of a plan which does not provide for mandatory contribu- 
tions after the date of enactment, the plan may provide, in this case, 
that the employee will forfeit a proportionate part of his pre-date- 
of-enactment accrued. benefits derived from employer contributions 
even if he is 50 percent or more vested in these benefits. Also, the plan 
is not required to have a "buy back" clause with respect to the with- 
drawal of pre-enactment contributions. Additional regulations in this 
area are to be prescribed by the Secretary of the Treasury, or his 
delegate. 

(5) A plan may provide for the "cash out" of an employee's accrued 
benefit. In other words, the plan may pay out, in a lump sum, the 
entire value of an employee's vested accrued benefit. (However, port- 
ability is available to the employee because other provisions of the bill 
permit the employee to reinvest in an individual retirement account 
on a tax-sheltered basis. ) If the plan does make such a cash-out, then 
the plan would not be required to vest the employee in his accrued 
benefits which are not vested at the time he separates from the service, 
if the employee is later reemployed. (However, the employee's pre- 
break service would have to be taken into account for all other pur- 
poses, subject to the break-in-service rules, e. g. , for purposes of his 
place on the vesting schedule. ) 

A cash-out could be made from the plan without the employee's con- 
sent only if the payment (a) was made due to the termination of the 
employee's participation in the plan, ('b) constituted the value of the 
employee's entire interest in the plan, and (c) did not exceed an amount 
(to be prescribed in regulations by the Secretary of the Treasury or 
his delegate), based on the reasonable administrative needs of the 
plan, and, in any event, not in excess of $1, 750 (with respect to the 
value of the benefit attributable to the employer's contributions). Des- 
pite the foregoing provision, generally, the conferees prefer that all 
amounts contributed for retirement purposes be retained and used for 
those purposes. Thus, a plan could provide for no cash-out, or the em- 
ployee's collective bargaining unit might wish to bargain for such a 
provision. 

A higher cash-out could be made with the employee's consent. How- 
ever, even these voluntary cash-outs could only be made if the employee 
terminated his participation in the plan, or under other circumstances 
to be prescribed. in regulations. 

Moreover, the plan must provide, in all cases (except where a dis- 
tribution equal to the value of the full accrued benefit is made), that 
all accrued benefits must be fully restored (except to the extent pro- 
vided under the break-in-service rules) if the employee repays the 
amount of the cash-out, with interest. Repayment of an involuntary 
cash-out would have to be allowed under the plan at any time after 
the employee reentered employment under the plan, and. repayment 
of voluntary cash-outs would have to be allowed under circumstances 
to be prescribed in regulations. However, an individual account plan 
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L273& would not, 'be required to permit, repayment after the employee had a 
one year break in service. 

Accrued benefit 
Under the conference substitu+, the term "accrued benefit" refers 

to pension, or retirement benefits. The term does not apply to ancillary 
benefits, such as payment of medical expenses (or insurance premiums 
for such expenses), or disability benefits which do not exceed the nor- 
mal retirement benefit payable at age 65 to an employee with com- 
parable service under the plan, or to life insurance benefits payable as 
a lump sum. 

Also, the accrued benefit does not include the value of the right to 
receive early retirement benefits, or the value of social security sup- 
plements or other benefits under the plan which are not continued 
for any employee after he has attained normal retirement age. How- 
ever, an accrued, benefit may not be reduced on account of increasing 
age or service (except to the extent of social security supplements or 
their equivalents) . 

In the case of a plan other than a defined benefit plan, the accrued 
benefit is to be the balance in the employee's individual account. 

In the case of. a defined. benefit plan, the accrued benefit is to be 
determined under the plan, subject to certain requirements. In general, 
the accrued benefit is to be defined in terms of the benefit payable at 
normal retirement age. Normal retirement age generally is to be the 
age specified under the plan. However, it may not be later than age 65 
or the tenth anniversary of the time the participant commenced par- 
ticipation, whichever last occurs. No actuarial adjustment of the ac- 
crued benefit would be required, however, if an employee voluntarily 
postponed his own retirement. For example, if the plan provided a 
benefit of $400 a month payable at age 65, this same $400 a month bene- 
fit (with no upward adjustment) could also be paid by the plan to an 
individual who voluntarily retired at age 68. 

Each defined benefit plan is to be required to satisfy one of three 
accrued benefit tests (which limit the extent of "back-loading" per- 
mitted under the plan) . 

The three percent teat. — U!nder this alternative each participant 
must accrue, for each year of participation, at least 3 percent of the 
benefit which is payable under the plan to a participant who begins 
participation at the earliest possible entry age and serves continuously until age 65, or normal retirement age under the plan, whichever is earlier. This test is to be applied on a cumulative basis (i. e. , any amount of "front loading" is permitted). A. iso, in the case of a plan amend- 
ment, the test would be cumulative. For example, assume that a plan provided a flat, benefit of $200 a month payable at age 65 d 

' 
th years o an individual s participation, then amended to provide a flat benefit of $400 a month; the participant's accrued benefit at the end of his 11th year of participation would equal $13o (8 percent, of $400, times ll years of service. ) 
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Lo74g In addition, if a plan elects this alternative, and if the plan provides 
a given benefit to a person who is employed when he attains retirement 
age, who has a given amount of service, then any employee who has 
that amount of service, even though he leaves before retirement age, 
would be entitled to this same benefit when he reaches retirement e~e. 
For example, if the plan is based on compensation and provides a 40 
percent of salary benefit for an employee who served at least 20 years 
and is still employed at age 65, then the plan must provide that an 
employee who served 90 years from age 85 to age 55 would be entitled 
to that same 40 percent of compensation benefit (beginning at normal 
retirement age or age 65). 

188&/3 percent test. — Under this alternative, the plan is to qualify 
if the accrual rate for any participant for any later year is not more 
than 188&/s percent of his accrual rate for the current year. Thus, 
(unlike the House bill) the conference substitute permits an unlimited 
amount of "front loading" under this test. The accrual rate can be based 
on either a dollar or percentage rate. In applying these rules, a plan 
amendment in eRect for the current year is to be treated as though it 
were in eRect for all plan years. (For example, if a plan provides a 
one percent rate of accrual for all participants in 1976, and is amended 
to provide a 9 percent rate of accrual for all participants in 1977, the 
plan will meet this test, even though 2 is more than 1&/s times 1). Also, 
if the plan has a scheduled increase in the rate of accruals, which will 
not be in eRect for any participant until future years, this scheduled 
increase will not be taken into account for purposes of the backloading 
rules until it actually takes eRect. Also, in applying the 188&/& percent 
test, social security benefits and all other factors used to compute bene- 
fits under the plan will be treated as remaining constant, at current year 
levels, for all future years. 

Pro rata rule. — As a third alternative, the conference substitute 
contains a modified version of the rule contained in the Senate amend- 
ment. Under this test, for purposes of determining the accrued bene- 
fit, the retirement benefit, is to be computed as though the employee 
continued to earn the same rate of compensation annually that he had 
earned during the years which would have been taken into account 
under the plan (but not in excess nf ]0), had the employee retired on 
the date in question. This;imount is then to be multiplied by a frac- 
tion, the numerator of which is the employee's total years of active 
participation in the plan up to the date when the computation is being 
made, and the denominator of which is the total number of years of 
active participation he would have had if he continued his employ- 
ment until normal retirement age. This test. is cumulative iii the sense 
that unlimited front loading is permitterl. For purposes of this test, 
social security benefits and all other relevant factors used to compute 
benefits shall be treated as remaining constant at current year levels 
for all future vears. Also for purposes of this rule the term "normal 
retirement, age" would be defined as set forth above, and the test, would 
apply only to the benefit payable at, or after, normal retirement age 
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$275$ (i. e. , it, «. oui&1 not take nccou»t of subsiclizecl early retirement (to the 
cxte»t such a be»efit cloes»ot exceecl the benefit payable at normal re- 

til o»le)it n&&e) n»&l socinl security suppleinents. ) 
' 

A. plnii is not, to be treated as failing to meet the tests solely because 

the accrual of be»efits u»cl«r the plan cloes not become eRective until 

tho employcc has two continuous years of service, measured from the 
an»ivorsilry date of employment. 

I» the case of a pla» fundecl exclusively through the purchase of 
i»sura»co contracts, the accrued benefit is to be the cash surrender 
vnluc of lho continct, (cletermined as though the funding require- 
melits with respect to thc plan had been fully satisfied). 

In the case of a v;triable annuity plan, the accrued benefit is to be 
determined in n. ccorcla»ce with regulations to be prescribed by the 
Secretary of the Treasury or his delegate. 

P&enept8 &Iee) red AI the p&fgt 

Generally& the vesting rules of the conference substitute are tc apply 
to all nccnlecl benefits, i»cludi»g those which accrued before che ef- 
fective date of the l»ovisicrlls (subject& ho«-ever& to the break-in- 
servico rules discussecl above). However, many plans now ir&. exist- 
«»cc have»o n& cru& &1 benefit for»i»la for tlie past, thus I»aking it im- 
possible i» these cases to deterlnino what the employee is vested in. 
'1'o &I«:r! «. i(h this situntio», tho conferenc&, substitute provides that 
the a« i»«&l bo»efilt under n plan for. years prior to the eRective date 
of the vestin& provisions for n»y l)articipant is to be not less than 
tho greater nf (1) tho accrued benefit under the prov'isions of the 
plan (ns in elF«& t fr&»rr time to time), or (o) an accrued benefit which 
. is not less thn» oile-half of. the benefit which would have accrued under 
one nf thc, threo bn&. k-lo;tcli»g tests clescribed above. 

Tlie pin»»iny choose Ivhich of the 3 st;indards it, wishes to apply for 
the past (subject to the antidiscrimination rules); however, the same 
standard must be applied to all the plan's participants on n, consistent 
basis. The plan is not requirecl to choose, for the past, the same test, 
which lt nppllcvs I» tire futul'&'. 

'For exaniple, assume a social security offse i&ian providing a benefit equal to '& percerit 
of high-3 years &ompensatiun per year of service with the employer, minus 30 percent of 
tl&e priruary social security l&enefit. yvitl& a nurrual retirement ag&'. of 65. Assume also an 
i mployee who began employment at age 25, and terminated employment at age 45, 100 
porc»nt vested, with high-8 years pay of $10, 000, $20, 000, and f21. 000. At the time the 
employee s»»arates from service the primarv social securitv benefit payable to him at 
iig» Gu (uniler the social security law as an effect ivhen he terminates) would be $6, 000 
if he cuntir&ueil &o rvork ivitl& th»»u&ploy& r at his sam&' &i&u&ual rate of compensatioi& 
until num&al retirement ag&. His accrued benefit under the plan would equal $7, 100. (If 
the cr»ployee had remained in service until age 65, he would have 40 years servIce, times 2 
percent per year (80 pere&at), tinies f20, 000 average high-3 years compensation ($16, - 000), minus 80 percent &if th» 80, 000 primary social security benefit payable to the em- 
ployee at age 65 under then m&rrent law ($16, 000 minus $1, 800 equals $14, 200) times 
2&0t4&&tI&s (20 years of si rvice over 40 total years from age 2o tu age 65) equals $7, 100. ) In thc case of a plan amendment, the rule would work as follows. Assume an in- 
iliviilu;&1 b»gius liar&i»ipa&ion at a& c 2, . & in;i plan which provides 1 percent of high-three- 
years pay during his first 10 years of service. In the 11th year the plan amends to pro- 
&i&le 2 percent of pay for all future years of service. The employee separates from servic» :it tl&c end of &lie 11th year (and is 100 percent vested). His accrued benefit would equal 10. 25 percent ot' average higli-thr»e-years pay (10 (years of participation) times 1 per. 
ii»nt p»r v»;ir. 30 (y&ars of proje&te&l par&icipation) times 2 perceut per year, tinies 
11/40&hs (11 ). cars i)f p:irti&ipation iver 40 total years bet&veen age 25 and age 65) ). 
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$2767 C'hange8 in veating 8chedule 
The conference substitute provides that if, at any time in the future, 

the plan changes its vesting schedule, the vesting percentage f' or each 
participant in his accrued benefit accumulated to the date when the 
plan amendment is adopted (or the date the amendment becomes efi'ec- 
tive, if later) cannot be reduced as a result of the amendment. In addi- 
tion, as a further protection for long service employees, any participant 
witli at least 5 years of service niay elect to reniain under the pre- 
amendment vesting schedule with respect to all of his benefits accrued 
both before and af ter the plan amendmei. t. 
rillocotwne between em p/oyee and employer contn'bution8 

The House bill and the Senate amendment are quite similar in the 
rules they apply in allocating contributions between those made by the 
employee and the employer aiid the conference substitute follows the 
House bill as to technical matters in the case of this provision. In ad- 
dition, the substitute makes a clarifying amendment which provides 
(in the case of a defined benefit plan), that the accrued benefit, attribu- 
table to employee contributions can never be less than the sum of those 
contributions (computed without interest). This assures that the em- 
ployee will at least be vested in his own contributions to the plan, on 
a dollar-for-dollar basis. (Tnus, for example, in the case of an individ- 
ual insurance contract, employer contributions to the plan must at 
least absorb the load f'actor, but, of course, payinent of the load factor 
by the employer would not, cause the plan to be treated as a plan which 
was not funded. solely through the purchase of insurance contracts. 

Discrimination 
Under the conference substitute the rules of the House bill are 

adopted with respect to the relationship of the minimum vesting stand- 
ards of the bill to the antidiscrimination rules of present law (sec. 401 
(a) (4) of the Internal Revenue Code). In general, a plan which meets 
the vesting requirements provided in this substitute is not to be con- 
sidered as discriminatory, insofar as its vesting provisions are con- 
cerned, unless there is a pattern of abuse under the plan (such as the 
firing of' employees before tiieir accrued beneiits vest) or tliere lias been 
(or there is reason to believe there will be) an accrual of benefits or 
forfeitures tending to discriminate in favor of employees who are of- 
ficers, shareholders or who are highly compensated. 

In the past, however, the law in tliis area has been administered on a 
case-by-case basis, without uniform results in fact situations of a 
similar nature. As a result, except in cases where actual misuse of the 
plan occurs in operation, the Internal Revenue Service is directed not 
to require a vesting schedule more stringent than 40 percent vesting 
after 4 years of employment with 5 percent additional vesting for each 
of the next 9 years, and 10 percent additional vesting for each of the 
following five years. Also, this more rapid vesting would generally not 
be required except in a case where the rate of likely turnover for oK- 
cers, shareholders, or highly compensated employees was substantially 
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4277/ less (perhaps as much as 50 percent less) than the rate of likely turn- 
over for rank-and-file employees. Of course, where there is a pattern 
of firing employees to avoid vesting, the limitations described above 
would not apply. Also, it generally is not intended that any plan (or 
successor plan of a now existing plan) which is presently under a more 
rapid vesting schedule should be permitted to cut back its vesting 
schedule as a result of this statement. 

In addition, the conferees have directed the joint pension task force 
study group to examine problems of the interrelationship of the vest- 
ing and the antidiscrimination rules carefully. The conferees also ex- 
pect the Treasury or the Internal Revenue Service to supply informa- 
tion with respect to patterns of benefit loss for difierent categories of 
plans (as designated by the task force) under the minimum vesting 
schedules prescribed under this legislation, and such other information 
as the task force study group may require. In other ~ords, the experi- 
mental rules outlined above (40 percent vesting after 4 years, etc. ) are 
intended to apply only until the responsible congressional committees 
can review the situation after receiving the report of the task force 
study group. 

Moreover, the conferees intend that the antidiscrimination rules 
of present law in areas other than the vesting schedule are not to be 
changed. Thus, the present antidiscrimination rules with respect to 
coverage, and with respect to contributions and benefits are to remain 
in ePect. Also, the antidiscrimination rules may be applied with respect 
to benefit accruals. 

The conference substitute contains a technical rule to be applied in 
the case of target benefit plans (and other defined contribution plans), 
which provides that regulations may establish reasonable earnings 
assumptions ancl other factors for these plans in order to prevent 
discrimination. 

PEun termination 
Under the conference substitute, as under present law, all accrued 

benefits in a qualified pension plan must become fully vested (in ac- 
cordance with the rules of the bill concerning allocation of assets upon 
plan termination and to the extent then funded) in the event of a plan 
termination, or the complete discontinuance of contributions under the 
pension plan. Under the substitute, this rule is no longer to apply to 
cases where employers have not made contributions to plans covered 
under the funding requirements of the bill, because the bill reaches 
this problem by imposing an excise tax on underfunding. However, 
the rule of full immediate vesting is still to apply in the case of. a 
termination, or partial termination of a plan, and. in the case of the 
discontinuance of contributions to plans which are not subject to the 
new funding requirements (e. g. , profit-sharing plans, church plans, 
and government plans). Also, the substitute contains a provision to 
make clear that the vesting requirements under the bill are not in- 
tended to operate to overturn rules which require that, in the event 
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$2783 of plan termination, the benefits under the plan are not to be dis 
tributed in a manner that discriminates in favor of ofIicers, share 
holders, or highly compensated employees. 

Cla88 year p/en@ 

Under the substitute, the minimum vesting requirements are satis- 
fie in the case of a class year plan if the plan provides for 100 percent 
vesting of the benefits derived from employer contributions within 5 
years after the end of the plan year for which the contributions were 
made. Also, under the substitute, forfeitures wit'h respect to employer 
contributions would be permitted on a class-year-by-class-year basis, 
for any year for which the employee withdraws his own mandatory 
contributions to the plan, if he is less than 50 percent vested with 
respect to that year. For purposes of these rules, withdrawals will he 
applied to the earliest year for which the employee has made contri- 
butions which have not yet been withdrawn. 

Eecordkeeping reguirement8 
Under the conference substitute, in the case of a single employer 

plan& the employee, once each year, is to be entitled to request his 
plan administrator to furnish a statement as to his vesting and ac- 
crued benefit status. A similar statement is to be supplied automatic- 
ally when a vested employee terminates his coverage under the plan. In 
the case of multiemployer plans, the recordkeeping and information 
supplying duties are to be performed by the plan administrator and, 
to the maximum extent practicable (in light of their diferent cir- 
cumstances), multiemployer plans are to meet the same standards in 
this area as single employer plans (in accordance with regulations to 
be prescribed by the Secretary of Labor or his delegate). 
V ariatr', one 

Under the conference substitute, a variation is to be available with 
respect to the vesting schedule (for benefits attributable to employer 
contributions) and the accrued benefit rules for plans in existence on 
January 1, 1974. Under this procedure, a variation is to be allowed 
only if it is found by the Secretary of Labor that application of the 
rules of the bill would increase the cost of the plan to such an extent 
that there would be a substantial danger that the plan would be 
terminated, or that there would be a substantial reduction in benefits 
provided under the plan, or in the compensation of the employees. 
Also, it would have to be determined that the application of the vest- 
ing schedule requirements, or accrued benefit requirements, or discon- 
tinuance of the plan, would be adverse to the interest of the plan par- 
ticipants as a whole. Finally, it would have to be determined that the 
hardship described above could not be su%. ciently mitigated by the 
granting of a funding variance. 

The variation with respect to benefit accruals is not to apply for any 
year except years (not in excess of 7) during which the variation is in 
efFect. (For example, there could be not variation with respect to the 
rules for benefits accrued in the past. ) 

No plan may receive a vesting variation unless application is made 
(in accordance with regulations to be prescribed by the Secretary of 
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42791 Labor or his delegate) within two years after the date of enactment o f 
this bill. The variation would be granted for an initial period not to 
exceed 4 years. Plans can receive one additional variation (for a period 

not to exceed 8 years), but application for the additional variation 

would have to be made at least one year prior to the expiration of the 

initial variation period. 
During the period when a variation is in eRect, there can be no 

plan amendment which has the efFect of increasing plan liabilities be- 

cause of benefit increases, changes iri accruals, or changes in the rate 
of vesting, except to a de minimis extent (in accordance with regu- 
lations to be prescribed by the Secretary of Labor). 

Amounts de8ignated a8 empLoyee contnbution8 
To clarify present law, the substitute provides that amounts con- 

tributed to a qualified plan in taxable years beginning after December 
31, 1978, are to be treated as employee contributions sf they are desig- 
nated as employee contributions under the plan. This rule does not 

apply, however, to government "pick-up" plans, where the contribu- 
tion is paid by the government, with no withholding from the em- 
ployee's salary, and these amounts would be treated as employer con- 
tributions, no matter how designated under the plan. 

Joint and survivor annuitie8 
Under the conference substitute, when a plan provides for a retire- 

ment benefit in the form of an annuity, and the participant has been 
married for the one-year period ending on the annuity starting date, 
the plan must provide for a joint and survivor annuity. The survivor 
annuity must be not less than half of the annuity payable to the par- 
ticipant during the joint lives of the participant and his spouse. 

In the case of an employee who retires, or who attains the normal re- 
tirement age, the joint and survivor provision is to apply unless the 
employee elected otherwise. 

In the case of an employee who is eligible to retire prior to the 
normal retirement age under the plan, and who does not retire, the 
joint and survivor provisions need not be applicable under the plan, 
unless the employee made an affirmative election. Moreover, the plan 
need not make this option available until the employee is within 10 
years of normal retirement age. (Of course, a plan may provide that 
a joint and survivor annuity is to be the only form of benefit payable 
under the plan, and in this case, no election need be provided. ) 

These rules should help to avoid the situation where an employee 
who had not yet retired might have his own retirement benefit re- 
duced as a result of inaction on his part and should also help to prevent 
adverse selection as against the plan. 

The employee is to be afForded a reasonable opportunity, in accord- 
ance with regulations, to exercise his election out of, (or, before 
normal retirement age, possibly inta) the joint and survivor provision 
before the annuity starting date (or before he becomes eligible for 
early retirement). The employee is to be supplied with a written ex- 
planation of the joint and survivor provision, explained in layman's 
language, as well as the practical (dollar and cents) efFect on him 
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I 280' (and his or her spouse) of making an election either to take or not to 
take the provision. At the same time, regulations in this area should 
take cognizance of the practical diSculties which certain industries 
(particularly those having multiemployer plans) may have in con- 
tacting all of their participants. 

'1'o prevent adverse selection the plan may provide that any elec- 
tion, or revocation of an election, is not to become effective if tlie par- 
ticipant dies within some period of time (not in excess of two years) of 
the election or revocation (except in the case of accidental death 
where the accident which causes death occurs after the election). 

Also, the conferees agree with the statements in tlie Ways and Means 
Committee report (No. 98 — 807) to the, efFect that the bill does not re- 
quire the plan to "subsidize" the joint and survivor feature (although 
the plan is permitted to do so) and that, plans may make reasonable 
actuarial adjustments to take account of the possibility that total costs 
of the plan otherwise might be increased because of adverse selection. 

Alienation 
Under the conference substitute, a plan must provide that benefits 

under the plan may not be assigned or alienated. However, the plan 
may provide that after a benefit is in pay status, there may be a volun- 
tary revocable assignment (not to exceed 10 percent of any benefit 
payment) by an employee which is not for purposes of defraying the 
administrative costs of the plan. For purposes of this rule, a garnish- 
ment or levy is not to be considered a voluntary assignment. Vested 
benefits may be used as collateral for reasonable loans from a plan, 
where the fiduciary requirenients of the law are not violated. ' 
8ocial 8ecuri ty benegtg of tetvrtinated par ti cipants 

The conference substitute codifies the current administrative prac- 
tice which provides that qualified plans may not use increases in social 
security benefits or wage base levels to reduce employee plan benefits 
that are already in pay status. A similar protection is also extended 
against reductions in plan benefits where social security benefit levels 
(or wage base levels) are increased after the individuals concerned are 
separated from service prior to retirement. This requirement also ap- 
plies to plans covered under title I (even if the plan is not qualified). 
A similar principle will apply in the case of an individual receiving 
disability benefits under social security and also under an employer 
plan. 
Integrati on mi th 8ocial 8ecuri ty 

As discussed above, title I and title II of the conference substitute 
provide that plans may not use increases in social security benefit 
levels to decrease plan benefits in the case of retirees, or individuals who 
separate from service prior to retirement. The conference substitute 
also provides (consistent with the Ways and Means Committee report) 
for a two-year study, by the Congress, of the issues involved in the 
integration of private pension plans with social security. 

Consequently, the substitute provides, in efFect, that until July 1, 
1976, pension plans may not increase their level of integration by tak- 

4 This rule will not apply to irrevocable assignments made before the date of enactment 
and the plan provision required under this rule need not be adopted prior to January 1, 
1976 (so long as the plan complies with the substance of this rule after enactment). 
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$2811 ing into account changes in the social security wage base, or in socjel 

security benefit levels after 1971. Thus, in general, plans may integrate 

in accordance with Rev. Rul. 71 — 446, 1971 — 2 C. B. 187. (For example, 

an excess plan would integrate in accordance with section 8 of that 

ruling, and the tables set forth therein. ) Of course, plans which do 

not satisfy the integration requirements as to form, but do in opera- 

tion satisfy the requirements of Rev. Rul. 771446, will be permitted 

to integrate under the conference substitute. 
Certain plans, which are currently integrated above 1971 levels, are 

permitted. to retain their current levels of integration (as in effect 

n J ne 97 1974) but would not be permitted an increase. (For ex- 

ample, a unit benefit excess plan which now provides 1 percen o pay 

in excess of $11, 000 per year of future service could remain at this 

level, but could not change to take account of a wage base higher than 

$11, 000. ) 
To prevent undue hardship, in the case of plans which are auto- 

matically keyed to changes in the social security wage base or bene be efit 

levels (for example, a unit benefit excess plan now at the $18, 200 

wage base in efYect on June 27, 1974), the plan is not required to amend 

until June 80, 1975, but any such amendment must be retroactive to 

January 1, 1975, and must provide that the plan does not take account 

of any changes in the social security wage base or in social security 

benefit levels which may occur after June 97, 1974. 
For purposes of the rules with respect to retirees, or other individ- 

uals who have separated from service, any change in the plan after 
June 80, 1976, which takes account of the increases in the social 
security wage base or benefit, levels which are temporarily frozen 
under these provisions, may not be used to reduce plan benefits other- 
wise payable to individuals who retire, or separate from service, be- 
tween June 27, 1974 and June 80, 1976. 

Payment of beneft8 
Under the conference substitute, a plan is generally required to 

commence benefit payments (unless the participant otherwise elects) 
not later than the 60th day after the close of the plan year 'in which 
the latest of the following events occurs: 

(1) the participant attains age. 65 (or any earlier normal retire- 
ment. age specified under the plan), 

(2) ten years have elapsed from the time the participant com- 
menced participation in the plan, or 

(8) the participant terminates his service with the employer. 
Also. if the plan permits an employee who has not separated from 

service to receive, a subsidized early retirement benefit if. he meets cer- 
tain age and service, requirements, the plan must also permit an em- 
plovee who fulfills the service requirement, but, separates from service 
before he meets the age requirement, to receive benefit payments, on an 
actuarially reduced basis, when the separated employee meets the age 
requirement. For example, if the plan provides a benefit of $100 a 
month at a&re 65, or at age 55 for employees with 80 years of service 
who are still employed on their 55th birthday, then an employee who 
separates from service at age 50 with 80 years service, would have the 
right to draw down an actuarially reduced benefit (perhaps $50 a 
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L282~ month) at age 55. The actuarial adjustments are to be made in accord- 
ance with regulations to be prescribed by the Secretary of the Treas- 
ury, or his delegate. 

Comparability of p/uns having different vesting provisions under the 
antutiscrinunation ides 

The conference substitute provides that highly mobile employees, 
such as engineers, are permitted to trade ofi' high benefits which might 
be available under one retirement plan of their employer for their 
right to participate in another plan with lower benefits, but more rapid 
vesting. 

Protection of pension rights under Government contracts 
Under the conference substitute, the Secretai'y of Labor is to under- 

take a study of steps which can be taken to ensure that professional, 
scientific, technical, and other personnel employed under Federal con- 
tracts are protected against loss of their pensions resulting from job 
transfers or loss of employment. The Secretary of Labor is to report 
to Congress on this subject within two years after the date of enact- 
ment of the bill and is, if feasible, to develop recommendations for 
Federal procurement re~lations to safeguard pension rights in the 
situations in question within one year after filing his report. These 
regulations are to become e8ective unless either House of Congress 
adopts a resolution of disapproval within 120 days after the proposed 
regulations are submitted to the Congress. Any such disapproval is to 
be referred to the Labor Committee of the relevant House. 

Eff ective dates 
The eff'ective dates of the provisions with respect to participation 

and vesting are discussed above under "Participation and Coverage. " 

IV. FVNDiNO (SEcs. 301 — 806, 1018, AND 1014 oF THE BrLL AND SEcs. 
412) 413) AND 4971 OF THE INTERNAL REVENVE CODE) 

The House bill would provide new minimum funding standards 
for plans of employers (or employee organizations) in interstate 
commerce (title I) and for tax-qualified plans (title II). Under the 
House version of the bill, the new minimum funding standard would 
require that currently-created costs be funded currently, and that 
costs attributable to already existing liabilities, past service liabilities 
created under plan amendments, and experience losses be amortized 
over stated periods of time. The House funding standards generally 
are based on accrued liabilities and not only on vested liabilities. How- 
ever, if the funding requirements are higher under a second general 
standard which is based on "vested" liabilities, this standard would 
apply in lieu of the other rules. Where the funding requirements 
would create financial hardship, and certain standards are met, the 
Secretary of the Treasury or Secretary of Labor could permit variances 
in meeting the funding requirements. 

The Senate amendment is basically similar to the House bill, but 
differs somewhat with respect to some of the periods of. time allowed 
for amortizing past service cost and with respect to several technical 
provisions. Also, the Senate amendment does not include a second 
general funding standard based upon "vested" liabilities. 



$283$ Generally, the conference substitute follows the House bill with 
respect to amortization periods and with respect to technical aspects, 
but modifies the House bill in other respects. 

General rule a8 to fundiny 
The conference substitute establishes new minimum funding re- 

quirements for plans of employers and unions in or a8ecting interstate 
commerce (title I) and qualified plans (title II) so these plans will 
accuinulate sufhcient assets within a reasonable time to pay benefits to 
covered employees when they retire. Of course, contributions generally 
may be greater than these mininium requirements if the employer so 
desires. (However, there may be limits on the ability to currently de- 
duct these larger contributions, under the tax laivs. ) The new require- 
ments generally are not to apply to profit-sharing or stock bonus plans, 
governmental plans, certain church plans, plans with no employer 
contributions, and certain insured plans. Under the tax provisions, 
once a plan or trust has been tax qualified, the minimum funding re- 
quirements will apply, and they are to continue to apply to the plan 
or trust, even if it later loses its qualified status. If' a plan loses its 
qualified status, the deduction riiles for nonqualified. plans are to apply 
even though the minimum funding standard continues to apply to the 
plan. 

Generally, under the new funding requirements, the minimum 
amount that an employer is to contribute, annually to a defined benefit 
pension plan includes the normal costs of the p1an plus amortization of 
past, service liabilities, experience losses, etc. Except as described below 
(under "Variances — alternative funding methods"), minimum amor- 
tization pavments required by the conference substitute are calculated 
on a level payment basis — including interest and principal — over 
stated periods of time and are ba, sed on all accrued liabilities. General- 
ly, initial past service liab'ilities and past service liabilities arising 
under plan amendments are to be amortized over no more than 80 
years (40 years for the. unfunded past service liabilities on the effective 
date of these new funding rules, in the case of existing plans), and 
experienn gains and losses are to be amortized over no more than 15 
years. However, generally experience gains and losses need not be cal- 
culated more often than every three vears. &Vith respect to multiem- 
p oyer plans, past, service liabilities generally may' be amortized over 
no more than 40 vears, and experience losses over no more than 90 
years. Following the Senate amendment, the conference substitute does 
not include a, second general minimum funding standard. ba d 1 "vested" liabilities. 

ar ase on y on 

If ail ein 1 . „ iai s jp If an emp1 over wou1«l otherwise incur substantial business 1 d h' 
pp ication of the minimum fiinding requirements would be adverse to plan participants in the aggregate, the Internal Revenue 

of a ear' 
ervice may waive the reuuifement of current payment f rt 11 

v s contributions of normal costs and amounts ded to 
en o pa or a 

tize as 
oun s nee amor- 

p t, service liabilities and experience losses. Th ' 
to be ' 

a e or sing e employer and multiemployer plans. The amount waived (plus interest) is to be amortized not less rapidly than ratably 

granted for any 15 consecutive years. Also, the Secretary of Labor may 
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$284~ extend the amortization period for amortization of past service costs 
up to an additional 10 years, on a showing of economic hardship. 

For money purchase pension plans, the minimum amount that an 
employer is to annually contribute to the. plan generally is the amount 
that must be contributed for the year under the plan formula. For 
purposes of this rule, a plan (for example, a so-called Taft-Hartley 
plan) which provides an agreed level of benefits and a specified level 
of contributions during the contract period is not to be considered a 
money purchase plan if the employer or his representative participated 
in the determination of the benefits. On the other hand, a "target 
benefit plan" is to be treated as a money purchase plan for purposes of 
the minimum funding rules. 

Under the new funding rules, generally each covered plan is to 
maintain a new account called a "funding standard account. " This 
account is to aid both the taxpayer-employer and the Government in 
administering the minimum funding rules. The account also is used to 
assure that a taxpayer who has funded move than the minimum 
amount required is properly credited for tlvat excess and for the inter- 
est earned on the excess. Similarly, where a taxpayer has paid too little, 
the account is to assist in enfovcing the minimum funding standard, 
and to assure that the taxpayer is cha, rged with interest on the amount 
of underfunding. 

Each year the funding standard account is to be charged with the 
liabilities which must be paid to meet the minimum funding standard. 
Also, each year the funding standard account is to be credited with 
contributions under the plan and with any other decrease in liabilities 
(such as amortized experience gains). If the plan meets the minimum 
funding requirements as of the end of each year, the funding standard 
account will show a zero balance (or a, positive balance. i f the employer 
has contributed more than the minimum required). If the minimum 
contributions have not been made, the funding standard account will 
show a deficiency (called an "accumulated funding deficiency"). If 
there is an accumulated funding deficiency, an excise tax is to be im- 
posed on the, employer who is responsible for making contributions to 
the plan. Also, the responsible employer may be subject to civil action 
in the courts on failure to meet the minimum funding standards. 

The differences between the House bill and the conference substitute 
are described below. 

Additional, funding standard 
The conference substitute. followin~ the Senate amendment, does 

not include an additional funding standard. which would require a con- 
tribution of the first year's payment under a 20-year amortization 
schedule of unfunded vested liabilities. 

Eea8onaMc actuarial a88urnpti on8 
The conference substitute combines the rules relatin~ to actuarial 

assumptions of the House bill and of the Senate amendment and re- 
quires that„ for purposes of the minimum funding standard, all plan 
costs, liabilities, rates of interest. and other factors under the plan are 
to be determined on the basis of actuarial assumptions and methods 
which, in the aggregate, are reasonable. Actuarial assumptions are to 
take into account the experience of the plan and reasonable expecta- 
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$285$ tions. These a, ssumptions are expected to take into consideration past 
experience as well as other relevant factors. 

In addition, under the conference substitute, the actuarial assump- 
tions in combination are to o8er the actuary's best estimate of antici- 
pated experience under the plan. The conferees intend that under this 
provision a single set of actuarial assumptions will be required for all 
purposes (e. g. , for the minimum funding standard. , reporting to the 
Department of Iiabor and to participants and beneficiaries, financial 
reporting to stockholders, etc. ) . 
'Treatment of certain chang e8 a8 experience gain8 or loe8ee 

The House bill does not indicate how funding is to be provided 
where there is a change in liabilities arising from changes in actuarial 
assumptions used. The Senate amendment would include such changes 
in liabilities as experience gains or losses. Under the conference sub- 
stitute, changes in plan liabilities resulting from changes in actuarial 
assumptions a, re to be amortized over a 30-year period. 

Definition o f experience gain or lo88 
Under the conference substitute (following title II of the House 

bill and the Senate amendment) experience gain or loss is the diRer- 
ence between the anticipated experience of the plan and the actual 
experience. 

The conferees understand that certain plans are maintained pursuant 
to collectively bargained agreements which provide for a. predeter- 
mined level of contributions over a period longer than 12 months, 
such as a specified dollar amount per hour of covered service by an 
employee or a specified dollar amount, per ton of coal mined. It is 
intended that„ for the funding requirements to be workable in these 
cases, employers generally must be allowed to base their contributions 
on the bargained and agreed upon basis during the period to which 
the. collective bargaining agreement relates (but generally for not more 
than three years). Under such a plan. if the actuarial assumptions were 
reasonable and the actuarial calculations were correct as of the begin- 
ning of the term of the agreement, and the agreed upon contributions 
were made when required during the term of the agreement, it is 
intended that there would be no deficiency in the funding standard 
account, for the term of the collectively bargained agreement (limited as indicated above'). This would be the case even if the amount of contributions were less than what was reasonably expected at the beginning of the term of the agreement (for example, because thehours worked or the tons of coal mined were less than reasonabl t ipa e ). In this case, it is expected that any difi'erence between the reasonablv anticipated contributions and actual contributions would be treated as an experience loss which could be made up under the next agreement by adjustment of the contribution rate (or b ad'ust of the level o" benefits) . 
Change in funding method or p/an year 

The conference substitute (following the House bill and Senate amendment) provides that a change in a plan's funding method (or plan year) can be userl to determine plan costs and liabilities onlv if the change is approved by the administering Secretary. (Note that this 
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| 286/ requirement of prior approval does not apply to use of the alternative 
minimum funding standard, described below. ) The conferees intend 
that a change in funding method or plan year also is to be reported 
to the Pension Benefit Guaranty Corporation in order that the Cor- 
poration may be fully apprised of. events which may adversely afi'ect 
the funding status of a plan. 

Full funding limitation 
Both the House bill and the Senate amendment include speciaJ 

provisions establishing the minimum amount to be funded where the 
difi'erence between plan liabilities and plan assets is smaller than the 
amount otherwise required to be contributed under the minimum 
funding requirement for the year. Generally, these provisions are sub- 
stantially the same; the conference substitute follows the House bill in 
the technical aspects. However, the conferees wish to clarify statements 
in the House report with respect to the time at which plan liabilities 
and plan assets are to be valued for purposes of determining the full 
funding standard. Generally, the conferees intend that assets and 
liabilities are to be valued at the usual time used by the plan for such 
valuations, if done on a consistent basis and. in accordance with 
regulations. 

Retroactive p/an aniendment8 
The House bill generally would allow limited amendments of plans 

which retroactively decrease plan benefits (without the approval of 
the Secretary of Labor), and also would allow other plan amendments 
which retroactively decrease plan benefits, with the approval of the 
Secretary of Labor. The Senate amendment included no similar 
provisions. 

The conference substitute generally allows limited retroactive plan 
amendments, but only with the approval of the Secretary of Labor. 

Under the conference substitute, plan amendments that reduce plan 
benefits may be made after the close of the plan year, and yet apply 
to that year if they are made within 2~/2 months after the end of the 
plan year. However, since a single plan vear is not a workable stand- 
ard for multiemployer plans, with respect to multiemployer plans. an 
amendment may be made under the conference substitute within 2 
years of the close of the plan year. 

To protect participants, amendments made under this provision are 
not to decrease vested benefits of any participant determined as of the 
time the amendment is adopted. In addition, such a retroactive amend- 
ment cannot reduce the accrued benefit (whether or not vested) of 
any participant determined as of the beginning of the first plan year 
to which the amendment applies. Moreover, such an amendment is not 
to retroactively reduce the accrued benefit of any participant, unless 
there would otherwise be an accumulated funding deficiency for all 
or part of the plan year in question, the funding deficiency could not 
be avoided through the implementation of any other reasonably avail- 
able alternative (including amortization of experience losses or a 
waiver of the funding requirement), and the funding defiiciencv was 
not primarily attributable to the failure by Amplovers to discharge 
contractual obligations to make contributions under the plan (e. g. , 
failing to contribute a required amount per hour of work of plan 
participants) . 
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L2873 Under the conference substitute, the plan administrator is to notify 
the Secretary of I. abor of any amendment which retroactively de- 
creases plan liabilities, before the amendment goes into efFect. The 
amendment can then go into efi'ect only if the Secretary has approved 
it, or if the Secretary does not disapprove it within 90 days after notice 
is filed. It is expected that within the 90-day period the Secreta. ry may 
notify the plan of a tentative disapproval, if he needs more informa- 
tion or more time before making a final determination. The Secretary 
of Labor is not to approve any retroactive amendment unless he deter- 
mines that it meets the requirements discussed above and determines 
that it is necessary because of substantial business hardship. 

Three-year determination o f gains and losses 
Under the House bill, experience gains and losses would be deter- 

mined every three years (more frequently in particular cases as re- 
quired by regulations). Under the Senate amendment, an annual de- 
termination of gains and losses and an annual valuation of liabilities 
would be required. 

The conference substitute follows the rules of the House bill. The 
conferees intend that regulations may be issued. to require a determina- 
tion of gains and losses and valuation of a plan's liabilities more 
frequently than every three years with respect to situations where there 
is a need for more frequent review. For example, the regulations might 
provide that a determination of experience gains and losses would be 
made more frequently than every three years by plans which have 
sustained substantial experience gains or losses for several periods in 
succession. 

E'ear-by-year ~aiver8 
Title II of the House bill and the Senate amendment both provide 

that the Secretary of the Treasury may waive all or part of the mini- 
mum funding requirement for a plan year if an employer is unable to 
satisfy this requirement without incurring substantial business hard- 
ship. 

The, conference substitute follows the House bill with respect to the 
technical aspects and with respect to the number of variances that may 
be granted in any consecutive period of years. In addition, under the 
conference substitute, it is made clear that this waiver is to be available 
for employers contributing to a multiemployer plan. For multiem- 
ployer plans, the Secretary of Treasury may waive part or all of the 
funding requirements if at least 10 percent of the employers contrib- 
uting to the plan demonstrate that they would experience substantial 
business hardship without the waiver, and if applying the minimum 
funding standard would be adverse to the interests of plan partic- 
ipants as a whole. 

Varianoes — extension of amortization periods 
The House bill would allow the Secretary of Labor to extend the amortization periods for funding past service liabilities or experience gains and losses of plans for an additional ten. years, in cases of sub- stantial business hardship. (Under the labor provisions f th H i, is wou d be available for all plans under the general variance provision; under the tax provisions this would be available only for 
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niultiemployer plans. ) A similar provision is included under the Sen- 
ate amendme ~t. 

Under the conference substitute, the Secretary of Labor may extend 
the amortization period for unfunded past service liabilities and ex- 
perience gains and losses for both multiemployer and single employer 
plans. Tliese periods inay be extended up to an additional ten years 
where there would otherwise be a substantial risk that the plan might 
be terniinated or a substantial risk that pension benefit levels or em- 
ployee compensation niight be limited. Additionally, to grant an ex- 
tension of time the Secretary must find that (1) the extension would 
carry out the purposes of the Act, (o) the extension would provide 
adequate protection for participants and beneficiaries, and (8) not 
granting the extension would be adverse to the interests of plan par- 
ticipants and beneficiaries as a whole. 

V ariances — a3tcrncti ee funding ~nethods 
Title I of the House bill provides that the Secretary of Labor may 

prescribe an alternative minimum funding method for multiemployer 
or single employer plans in certain cases of hardship. The Senate 
amendment does not include any similar provision. The conference 
substitute does not include a general provision allowing the Secretary 
of Labor to prescribe an alternative minimum funding method. How- 
ever, the substitute provides an alternative method for a multiem- 
ployer plan to satisfy the minimum requirements for funding past 
service liabilities existing as of 12 months after the first date on which 
the minimum funding standards apply to the plan. This alternative 
method may be used only by multiemployer plans which were in exist- 
ence on January 1, 1974, if (on that date) the contributions under the 
plan were based on a percentage of pay. 

Under this alternative, an eligible plan may elect to fund, over the 
relevant amortization period, the applicable past service liabilities 
with contributions that are a level annual percentage of the aggregate 
pay of all participants under the plan (instead of funding these lia- 
bilities with level dollar payments) over the appropriate amortiza- 
tion period. The minimum amount to be paid under this alternative is 
the interest (at the rate otherwise used by the plan in determining its 
liabilities) on initial past service liabilities and past service liabili- 
ties created by plan amendment. Also, this interest assumption. , by it- 
self, must be a reasonable rate; and the assumption with respect to 
aggregate pay must, by itself, be a, reasonable assumption. This is 
necessary because these two assumptions have a key role, individually, 
in determining the amount that will be contributed to a plan under 
this alternative amortization method. 

Linut on increase in bere:Pts during varianc 
The House bill provides that while a variance is in e6'ect the plan 

cannot be amended to increase liabilities by an increase in benefits, a 
change in the accrual of benefits, or a change in the rate of vesting. 
A similar limitation is included in the 8;nate amendment. 

The conference substitute generally follows the House bill in its 
technical aspects and limits plan amendments which increase liabili- 
ties where there has been a year-by-year waiver, or an extension of 
time to amortize past service costs or experience gains and losses. This 
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L289$ limitation is to apply until the waived amount has been fully amor 
tized or until the extension of time for aniortization is no longer in 
efFect. Also, under the conference substitute, benefits may not be in- 
creased if there has been a plan amendment which retroactively de- 
creased plan benefits within the preceding 12 months (24 months in 
the case of' multiemployer plans). However, the conference substitute 
makes it clear that reasonable, de minim& increases in plan liabilities 
are to be allowed, under regulations of the Secretary of Labor. (It is 
expected that the regulations will indicate the types of plan amend- 
ments considered de miminu'8 for this purpose. ) Also, amendments are 
to be allowed even though they increase plan liabilities if they are re- 
quired as a condition of tax qualification. Further, amendments which 
merely repeal (in whole or in part) a previous retroactive decrease in 
benefits are to be allowed. 

A/ternet~ee minimerri, fundimg 8tandard 
Under title II of the House bill, the same funding method and 

assumptions would be used for determining the minimum amount that 
must be contributed to a plan and for determining the maximum 
amount for which a current tax deduction is available. The Senate 
amendment does not include a similar requirement. 

The conference substitute generally follows the rules of the House 
bill in requiring the funding method used by a plan to be the same 
for purposes of determining the minimum amount to be contributed 
and the maximum deduction for contributions. Ho~ever, the confer- 
ence substitute also would allow the use of an alternative minimum 
funding standard in order that there may be some leeway between the 
minimum required contributions and the maximum deductible contri- 
butions. 

Under the alternative funding standard, generally the minimum 
amount to be contributed to a plan is (1) the excess (if any) of 
the value of accrued benefits over the value of plan assets, plus 
(2) normal cost. Under this standard, plan assets are to be annually 
valued at fair market value and plan liabilities are to be valued on the 
same basis as the Pension Benefit Guaranty Corporation would have 
computed them if the plan terminated. These valuation methods are 
used because this minimum funding standard is similar to a "termina- 
tion test" funding standard. When the financial status of a plan is ex- 
amined on a termination basis, it is considered appropriate to use fair 
market valuations rather than valuations which tend to spread out 
Ructuations in value. In addition, under this standard normal cost is 
to be the lesser of normal cost as determined under the method used 
by the plan or normal cost under the unit credit method. 

The alternative standard generally is to be available only for plans 
using funding methods which provide contributions which are no less 
than the contributions required under the entry age normal method. In this case, plan participants and beneficiaries will have the protec- tion of a relatively faster build-up of plan assets in the early years of the plan than under, e. g. , the unit credit method. 

On electing to use the alternative method, a plan must maintain an alternate funding standard account. The account will be charged with normal cost~lus the excess of accrued benefits over assets (but not 
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L290j less than zero), and will be credited with contributions. There is to be 
no carryover of contributions over the minimum required from one 
year to another, because this amount automaticallv will become part of 
the next year's calculation in determining whether liabilities are 
greater than assets (that is, excess contributions will become part of 
plan assets for purposes of the next year's calculation). On the other 
hand, any shortfall of contributions less than the amount required will 
be ca~rried over from year to year (with interest added) and an excise 
tax will be payable on these amounts (or on the funding deficiency as 
shown by the basic funding standard account, if smaller). 

A plan that chooses to use the alternative funding method is to main- 
tain both av alternative funding standard account and the basic fund. - 
ing standard account. The basic funding standard account will be 
charged and credited under the usual rules, but an excise tax gen- 
erally will not be owed on any "deficiency" shown in that basic 
account. A plan making this choice is required to maintain both ac- 
counts because the minimum funding requirement will be the minimum 
required contribution under either account, whichever is the lesser. 

The requirement under the alternative method could become higher 
than under the basic method if there was a substantial decrease in the 
market value of the assets, or if there was a substantial increase in 
plan liabilities (as through a plan amendment). If the minimum 
required contributions are lower under the basic standard than under 
the alternative standard, it is expected that the plan will switch back to 
the basic funding method. 

If a plan switches back from the alternate funding standard to the 
basic funding standard, generally there is to be a 5-year amortization 
of the excess of charges over credits that have built up in the basic 
funding standard account over the years in which the alternative 
funding standard has been used. This will give the employer a rea- 
sonable period of time to fund the amounts that otherwise would have 
been contributed under the basic funding method, but were not con- 
tributed while the alternative funding method was being used. How- 
ever, to the extent that excess charges (over contributions) have been 
previously built up in the alternate funding standard account, these 
are not to be amortized over 5 years, but instead are to be contributed 
immediately if the excise tax on underfunding is to be avoided. When 
an employer switches back from the alternative funding standard to 
the basic funding standard, the employer ceases to maintain the alter- 
nate minimum funding standard account. If the' employer in some sub- . "equent year returns to the alternate standard, a new account with a 
zero balance is to be established. 

Tr'ming o j contrite@, tion8 
The conference substitute clarifies the intent of both the House bill 

and the Senate amendment, that contributions made after the close of 
a plan year may relate back to that plan year for purposes of the mini- 
mum funding standards. [Tnder the conference substitute, the contri- 
bution may relate back to the plan year if it is made within 2&/z months 
after the close of that plan year, plus any extension granted by the 
Internal Revenue Service up to an additional 6 months (for a maxi- 
mum of 8&/z months after the end of the year). 
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L291$ Coverage and ezemptioma from overage 
Under title I of the House bill, pension plans of employers in inter- 

state commerce and pension plans of employee organizations with 
members in interstate commerce generally are covered by the minimum 
funding rules. Under title II, the new minimum funding rules apply to 
plans which are, or have been determined to be, tax-qualifiied. The 
Senate amendment is substantially the same as title II of the House 
bill, and in addition reaches substantially the same result as title I 
of the House bill by generally requiring all plans in interstate com- 
merce to qualify under the tax laws. The conference substitute follows 
the House bill. 

Under the conference substitute, government plans, including plans 
financed by contributions required under the Railroad Retirement Act, 
are to be exempt from the new funding requirement but they must 
meet the requirements of present law (sec. 401(a) (7) of the Internal 
Revenue Code). The conferees intend that no changes are to be made 
in the application of the present funding requirements of the Internal 
Revenue Code to government. plans. Although present law establishes a 
"safe haven rule" for payment of normal cost plus interest on past 
service costs, it is not intended that this safe haven rule become a re- 
quirement for government plans, but that (as under present Regs. 
( 1. 401 — 6(c) (1) ) the determination on whether a plan has terminated 
is to be made on "all the facts and circumstances in the particular case. " 
Thus, it is intended that there be no change in the application of pres- 
ent law to government plans. 

The conference substitute exempts church plans from the new fund- 
ing requirement if they meet the requirements of present law. How- 
ever, church plans which elect to be covered under the participation, 
vesting, and termination insurance provisions are also to be covered 
by the new funding requirements. 

The conference substitute excludes from the minimum funding 
rules plans established and maintained outside the United States if 
they are primarily for the benefit of. persons substantially all of whom 
are nonresident aliens. This is specifically provid. ed in the title I pro- 
visions, while under title II, such plans would have no need to seek 
tax deferral qualification. 

The conference substitute excludes fran the minimum funding rules 
of title I unfunded plans maintained by the employer primarily to 
provided deferred compensation for select management or highly com- 
pensated employees (under title II, such plans do not seek tax quali- 
fiication). The conferees intend that this exemption is to include "con 
sultant contracts" for retired management employees. Additionally, 
the substitute exempts from the funding rules plans adopted by a part- 
nership exclusively for the benefit of . a partner pursuant to section 786 
of the Internal Revenue Code. 

Under the conference substitute, plans which have not provided 
for employer contributions at any time after the date of enactment 
are to be exempt from the minimum funding rules (i. e. , plans of 
unions funded exclusively by contributions of the union members). 

An exemption is also provided for profit-sharing and stock bonus 
plans; however, money purchase pension plans and other individual 
account plans generally are not excluded from the minimum funding 
rules. 
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I 292/ It is intended that plans generally are to be considered money pur- 
chase pension plans ivhich meet the "definitely determinable" standard 
where the employer's contributions are fixed by the plan, even if the 
employer's obligation to contribute for any individiial employee may 
vary based on the amount contributed to the plan in any year by the 
employee. For example, it is expected that a matching plan which pro- 
vides that an employer will annually contribute up to 6 percent of 
an employee's salary, but that this contribution will be no more than 
the employee's ov n (nondeductible) contribution, will meet the "defi- 
nitely determinable" criteria. In this case, the employer's contributions 
are set by the plan, will not vary with profits, and cannot be varied by 
the employer's action (other than by a plan amendment). (Of course, 
the plan must meet the nondiscrimination and other requirements of 
the Code to be qualified. ) 

Plans funded exclusively by the purchase of certain qualified level 
premium individual insurance contracts also are not to be subject. to 
the minimum funding requirements. Additionally, the conference sub- 
stitute makes it clear that where, instead of buying a series of such 
individual contracts, the employer holds a group insurance contract 
under which each employee's plan benefit is funded in the same man- 
ner as if individual contracts were purchased, the situation is to be 
treated the same as where there are individual insurance contracts. 
This generally will be available where the employer's premium is based 
on the sum of the level premiums attributable to each employee, where 
an employee's accrued benefit at any point in time is comparable to 
what would be provided under an individual contract, and as other- 
wise determined by regulations. 

Supplemental unfunded plans which provide benefits in excess of 
limitations on contributions and benefits under the Internal Revenue 
Code and plans which are for the highly paid are to be excluded from 
the new funding standard. In addition, plans established by fraternal 
societies or other organizations described in section 501(c) (8) or (9) 
of the Internal Revenue Code are to be exempt if no employer contri- 
butions are made to the plan. Also, trusts which are part of plans 
described in section 501(c) (18) of the Code are to be exempt from 
the funding standards of title I (the standards of title II do not 
apply because those plans are not qualified plans). 

With respect to the civil enforcement of. the funding requirements, 
see "Labor and Tax Administration and Enforcement, " "Labor De- 
pai'tment" (Part VII, below). The excise tax provisions on under- 
funding in the conference substitute are the same as those in the 
House bill. However, before sending a notice of deficiency with respect 
to the first level (and second level) tax, the Internal Revenue Service 
is to notify the Secretary of Labor and. provide hini reasonable op- 
portunity to obtain a correction of the funding deficiency, or to com- 
ment on the imposition of these taxes. The Service will be able to waive 
(or abate) the second level, but not the first level, ta, x upon a correc- 
tion of' underfunding that is obtained by the Secretary of Labor. 

Maximum, deduction (imputation 

The substitute generally provides that deductions are to be allowed 
to the extent of contributions required to meet the minimum funding 
standards. In addition, the present "5 percent" method allowing 
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L293 deductions of not in excess of 5 percent of the annual compensation 
of covered employees is repealed. Also, the "normal oost" method al- 
lowing deductions for normal cost, plus 10 percent of unfunded past 
service cost, is to be amended to allow deductions for contributions 
of normal cost, plus amortization over 10 years. Further, deductible 
limits are to be determined under the funding method and aotuarial 
assumptions used for the minimum funding rules. 

Generally, under the substitute, the maximum deduction is to be 
limitccl to the required contribution where a plan is subject to the 
full funding limitation. However, a, special election is available under 
the substitute with regard to deductions if a plan becomes fully funded 
as a result of an amendment that decreases plan liabilities (benefits 
payable under the plan). This election is available only with respect 
to plan amendments that are negotiated through the collective bar- 
gaining process. Under this election, the maximum amount deduct- 
ible generally will bc normal cost under the plan less the amount 
needed to amortize over. 10 years (principal plus interest) the decrease 
in plan liabilities as a result of the plan amendment. However, if a 
plan is fully funded without, regard to'the collectively bargained de- 
crease in liabilities, no deduction is to be allowed. If a plan elects this 
provision, the amounts deductible in future years for contributions 
to the plan will be decreased. (pursuant to regulations) by the amount 
required for a 10-year amortization of the collectively bargained 
decrease in liabilities. 

A special rule is provided with respect to plans of regulated public 
utilities doing business in 40 States and furnishing certain telephone 
or other communications services which are rate regulated. (This rule 
also applies to plans of other companies which are members of a con- 
trolled group that includes such a public utility doing business in 40 
States. ) Under this provision, if the Secretary of the Treasury finds 
that the plan is a, collectively bargained plan, the rules described 
above for deductions where there ha~ve been decreases in liabilities on 
account of plan. amendments would apply to decreases in plan liabili- 
ties as a result of an increase in benefits under Title II of the Social 
Security Act. 
Eff'ective dcte8 

fi 
In the case of new plans, the funding provisions are to apply to the rst full plan year beginning after the date of enactment of the bill. For example, if a plan ~as established on October 1, 1974, but its lan year is a calendar year, the new provisions are to apply to the plan year beginning January 1, 1975. 
Generally, in the case of plans existing on January 1, 1974, the new funding provisions are to become applicable for plan years beginning after December 31, 1975. In the case of collectively bargained plans (both single employer and multiemployer plans) existing on Janu- ary 1, 1974, the efFective date would be delayed until the termination of the contract existing on, January 1, 1974, but not, later than plan years beginning after December 31, 1980. Where an employer has plans 

collective bargaining unit employees and other 
l 

employees, the efFective dates applicable to collectively bargained. p ans are to govern if (on January 1, 1974) at least 25 percent of. the 
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L294~ plan participants are members of the employee unit covered by the col- 
lectively bargained agreement. (This is described more fully in connec- 
tion with the efFective dates for participation. ) 

Where a qualified plan does not meet the funding requirements of 
existing law because of vesting or participation requirements made 
applicable by the substitute and where the funding requirements of 
the conference substitute do not become applicable until a later time 
than the vesting or participation requirements, then to the extent that 
failure to meet the funding requirements of existing law is attributable 
to these new vesting or participation requirements, no plan is to be 
disqualified in this interim period on the grounds of underfunding. 

The efFective date for the rules with respect to maximum deduction 
limits is the same as the efFective date for the funding rules generally. 

V. FmvrzARY RrsioxsiniLiTv (Srcs. 401 — 414 AND 9008 OF THE BALLL 

AND SEc. 4975 OF THE INTERNAL REVENvE CQDE) 

House bill end 8enafe amendment 
The House bill generally includes rules governing the responsibility 

of plan fiduciaries only in the labor provisions of the bill (title I). 
The labor provisions establish rules governing the basic responsi- 
bilities of plan fiduciaries, the structure of plan administration, and 
also establish certain transactions as "prohibited transactions. " (Pres- 
ent law under the Internal Revenue Code has similar prohibited trans- 
action rules, which were unchanged bv the House bill. ) 

Under the House bill, all plan fiduciaries must act, with respect to 
the plan, in accordance with a "prudent man" rule. In addition, plan 
fiduciaries generally must diversify plan investments (with certain 
exceptions for profit-sharing plans, etc. , that invest in employer se- 
curities) and must act for the exclusive benefit of the plan partici- 
pants and beneficiaries. The House bill also provides that all plans 
must be in writing, that plan assets generally are to be held in trust, 
and that trustees generally are to have the exclusive authority to man- 
age and control plan assets. However, asset management in certain 
circumstances may be delegated to qualified investment managers. The 
bill also provides that plan trustees may allocate their responsibilities 
if the plan so provides and that in this event generally only the persons 
to whom responsibilities have been allocated would be liable for a 
surcharge. 

Under the House bill, fiduciaries generally are prohibited from 
dealin«on behalf of a plan with persons 1;nown to be parties-in-interest 
unless the dealings are for adequate consideration. Also, the bill gener- 
ally prohibits fiduciaries from dealing with plan assets for their own 
accounts, receiving consideration from other parties dealing with the 
plan in a transaction involving the plan, or acting in a transaction in- 

volving the plan on behalf of a person who is adverse to the plan. 
Under the House bill, a fiduciary is to be personally liable for losses 

to the plan resulting from violations of the fiduciary responsibility 
rules, 

The Senate amendment includes rules governing fiduciary responsi- 
bility in both the labor and tax provisions. The labor provisions of 
the amendment, as in the case of the House bill, deal with the basic 
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I~951 responsibility of fiduciaries. plan administrators, and structure' elso 
and these provisions would establish certain transactions as prohibited 
transactions. Fiduciaries (and parties-in-interest) are to be personally 
liable under the labor provisions for losses sustained by a plan that re- 
sult from a violation of these rules. The tax provisions of the amend- 
ment also establish prohibited transaction rules (which are nearly iden- 
tical to the rules in the labor provisions) which are to be enforced 
through an excise tax on parties-in-interest. 

The Senate amendment rules governing the basic responsibilities 
of plan fiduciaries (e. g. , acting with prudence and for the exclusive 
benefit of participants and beneficiaries) are siinilar to the rules of 
the House bill. 

With respect to plan administration, the amendment does not re- 
quire plan assets generally to be held in trust nor does it require that 
assets be administered by trustees. The amendment would, however. 
deem plan assets to be held in trust. Also, the Senate amendment does 
not include provisions similar to those of the House bill with respect 
to allocation of responsibilities among trustees. 

Under both the labor and tax provisions of the Senate amendment, 
plan fiduciaries generally are prohibited from engaging in specified 
transactions with parties-in-interest whether or not these transactions 
are for adequate consideration. However, the amendment provides for 
administrative variances from these prohibitions if certain conditions 
are met, and also would provide statutory exemptions for, e. g. , paying 
reasonable compensation to parties-in-interest for services rendered to 
the plan which are necessary for the plan's operation. The amend- 
ment also would prohibit a fiduciary from dealing with the plan 
assets on his own account, receiving consideration from other parties 
dealing with the plan, and acting on behalf of a person adverse to 
the plan. 

Fiduciary responvi biHty ruk8, in general 
The conference substitute establishes rules governing the conduct 

of plan fiduciaries under the labor laws (title I) and also establishes 
rules governing the conduct of disqualified persons (who are generally 
the, same people as "parties in interest" under the labor provisions) 
with respect to the plan under the tax laws (title II). This division 
corresponds to the basic difference in focus of the two departments. 
The labor law provisions apply rules and remedies similar to those un- 
der traditional trust law to govern the conduct of fiduciaries. The tax 
law provisions apply an excise fax on disqualified persons who violate 
the new prohibited traiisaction rules; this is similar to the approach taken under the present rules against self-dealing that apply to private f oundatioiis. 

The labor provisions deal with the structure of. plan administration, 
provide general standards of conduct for fiduci'aries, and make certain 
specific transactions "prohibited transactions" which plan fiduciaries are not to engage in. The tax provisions include only the prohibited transaction rules and apply only to disqualified persons, not fiduciaries 
(unless the fiduciary is otherwise a disqualified person and the transac- tion involved him, or the fiduciary benefited from the transaction). To the maximum extent possible, the prohibited transaction rules are identical in the labor and tax provisions, so they will apply in 
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296~ the same manner to the same transaction. (However, there are some 

difFerences, such as not prohibiting under the tax law an act to which 
the tax sanction cannot appropriately apply. ) 

Coverage of the labor provisions 
The labor fiduciary responsibility rules generally apply to all em- 

ployee benefit plans (both retirement plans and welfare plans) in 
or afFecting interstate commerce. The usual exceptions for government 
plans, church plans (which do not elect to have the participation, vest- 
ing, funding, and insurance rules apply), workmen's compensation 
plans, and nonresident alien plans apply here as well as to the other 
parts of the labor provisions. In addition, the labor fiduciary rules do 
not apply to an unfunded plan primarily devoted to providing de- 
ferred compensation for a select group of management or highly com- 
pensated employees. For example, if a "phantom stock" or "shadow 
stock" plan were to be established. solely for the ofIicers of a corpora- 
tion, it would not be covered by the labor fiduciary rules. Also, a de- 
ferred compensation arrangement solely for retiring partners (under 
sec. 786 of the Internal Revenue Code) is to be exempt from the fidu- 
ciary responsibility rules. Additionally, the fiiduciary responsibility 
rules do not apply to a so-called exce. . s benefit plan which is unfunded. 

Since mutual funds are regulated by the Investment Company Act 
of 1940 and, since (under the, Internal Revenue Code) mutual funds 
must be broadly held, it is not considered necessary to apply the 
fiduciary rules to mutual funds merely because plans invest in their 
shares. Therefore, the substitute provides that the mere investment 
by a plan in the shares of a mutual fund is not to be sufficient to cause 
the assets of the fund to be considered the assets of the plan. (How- 
ever, a plan's assets will include the shares of a mutual fund held by 
the plan. ) 

Thc substitute also provides that a mutual fiind is not to be consid. - 
ered a fiduciary or a party-in-interest merely because a plan invests 
in its shares, except that the mutual fund may be a fiduciary or pa, rty- 
in-interest if it acts in connection with a plan covering the employees 
of the investment company, the investment adviser, or its principal 
underwriter. 

An insurance company also is not considered to hold plan assets if 
a plan purchases an insurance policy from it, to the extent that the 
policy provides payments guaranteed by the company. If the policy 
guarantees basic payments but other payments may vary with, e. g. , 
investment performance, then the variable @art of the policv and 
assets attributable thereto are not to be considered as guaranteed, and 
are to be considered as plan assets subject to the fiduciary rules. (How- 
ever, such assets need not be held in trust under t' he fiduciary responsi- 
bility rule. ) 

Additionally, it is understood that assets placed in a separate account 
managed by an insurance company are separately managed and the 
insurance company's payments generally are based on the investment 
performance of these particular assets. Consequently, insurance com- 

panies are to be responsible under the general fiduciary rules with 
respect to assets held under separate account contracts, and the assets 
of these contracts are to be considered as plan assets (but need not be 
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j297& held in trust). However, to the extent that uisurance companies place 

some of their own funds in these separate accounts to provide for con- 

tingencies, this separate account "surplus" is not to be subject, to the 

fiduciary responsibility rules. 
These rules are to apply with respect to insurance policies issued 'by 

an insurance company, or by an insurance service or insurance organi- 

zation. The conferees understand that some companies that provide, 

e. g. , health insurance, are not technically considered as "insurance com- 

panies. " It is intended that these companies are to be included within 

the terms "insurance service or insurance organization. " 
8tructure of p/an adminiztrtation 

Egtabh'shment Of p/an. — Under the labor provisions of the confer- 

ence substitute, every covered employee benefit plan (both retirement 

and welfare plan) is to be established and maintained in writing. 
A written plan is to be required in order that every employee Diay, on 

examining the plan documents, determine exactly what his rights and 

obligations are under the plan. Also, a written plan is required so the 
employees may know who is responsible for operating the plan. There- 

fore, the plan document is to provide for the "named fiduciaries" who 

have authority to control and manage the plan operations and admin- 

istration. A named fiduciary may be a person whose name actually 
appears in the document, or may be a person who holds an office speci- 
fied in the document, such as the company president. A named fiduci- 

ary also may be a person who is identified by the employer or union, 
under a procedure set out in the document. For example, the plan may 
provide that the employer's board of directors is to choose the person 
who manages or controls the plan. In addition, a named fiduciary may 
be a person identified by the employers and union acting jointly. For 
exmnple, the members of a joint board of trustees of a Taft-Hartley 
plan would usually be named fiduciaries. 

P/an, coritent8. — Under the labor provisions of the substitute, each 
plan is to provide a procedure for establishing a funding policy and 
method to carry out the plan objectives. This procedure is to enable 
the plan fiduciaries to determine the plan's short- and long-run finan- 
cial needs and communicate these requirements to the appropriate per- 
sons. For example, with a retirement plan it is expected that under 
this procedure the persons who manage the plan will determine 
~ hether the plan has a short-run need for liquidity, (e. g. , to pay 'bene- 
fits) or whether liquidity is a long-run goal and investment growth is 
a more current need. This in turn is to be communicated to the per- 
sons responsible for investments, so that investment policy can be ap- 
propriately coordinated with plan needs. Also, the plan documents are 
to set out the basis for contributions to and payments from the plan. 
Thus, the plan is to specify what part (if any) of contributions are 
to come from employees and what part from employers. Also, it is to 
specify the basis on which payments are to be made to participants 
and beneficiaries. 

It is customary for those who manage and control t' he plan to 
allocate their responsibilities and, within limits, designate others to 
carry out the daily management of the plan. The conference sub- 
stitute establishes special rules which will enable fiduciaries to con- 
tinue to allocate and delegate their responsibilities. However, alloca- 
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$298~ tion or delegation is to be allowed only if the plan provides for it (or 
provides procedures for it) in accordance v ith the terms of the sub- 
stitute, as discussed below. 

Each plan also is to provide a procedure for amendments and for 
identifying who can amend the plan. Additionally, following common 
practice, a plan may provide that a, person may serve in more than 
one fiduciary capacity under the plan, including service both as admin- 
istrator and trustee. As described below, the plan may also provide for 
the hiring of investment (and other) advisers and investment 
managers. 

E8tabHahment of tnut. — The labor provisions of the substitute 
generally provide that all plan assets arc to be held in trust by trustees 
and also provide that the trustees are to manage and control the plan 
assets. Also, the plan trustees are to be appointed in the plan or trust 
documents or appointed by a named fiduciary. However, in order that 
persons who act as trustees recognize their special responsibilities with 
respect to plan assets, trustees are to accept appointment before they 
act in this capacity. 

If the plan provides that the trustees are subject to the direction of 
named fiduciaries, then the trustees are not to have the exclusive man- 
agement and control over the plan assets, but generally are to follow 
the directions of the named fiduciary. Therefore, if the plan sponsor 
wants an investment committee to direct plan investments, he may pro- 
vide for such an arrangement in the plan. In addition, since investment 
decisions are basic to plan operations, members of such an investment 
committee are to be named fiduciaries. (For example, the plan could 
provide that the investment committee is to consist of the persons who 
serve as the president, vice-president for finance, and comptroller of 
the employer. ) If the plan so provides, the trustee who is directed by 
an investment committee is to follow that committee's directions un- 
less it is clear on their face that the actions to be taken under those 
directions mould be prohibited by the fiduciary responsibility rules of 
the bill or would be contrary to the terms of the plan or trust. 

In addition (as discussed below), to the extent that the management 
of plan assets is delegated to a special category of persons called 
"investment managers", the trustee is not to have exclusive discretion 
to manage and control the plan assets, nor would the trustee be liable 
for any act of such investment manager. 

A trust is not to be required in the case of plan assets which con- 
sist of insurance (including annuity) contracts or policies issued by 
an insurance company qualified to do business in a State (or the Dis- 
trict of Columbia). The same exemption will apply to the new section 
403 (b) custodial account arrangement involving investment in mutual 
funds, since these are treated as amounts contributed for an annuity 
contract under the tax law. Although these contracts need not be held 
in trust, nevertheless, the person who holds the contract is to be a 
fiduciary and is to act in accordance with the fiduciary rules of the 
substitute with respect to these contracts. For exainple, this person is 
to prudently take and keep exclusive control of the contracts, and is to 
use prudent care and skill to preserve this property. 

To the extent that plan assets are held by an insurance company 
they need not be held in trust. However, to the extent the substitute 
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treats assets held by an insurance company as "plan assets", the insur- 
ance company is to be treated as a fiduciary with respect, to the plan 
and is to meet the fiduciary standards of the conference substitute. 

The labor provisions of the substitute also provide that the assets 
of H. R. 10 plans (plans for the self-employed and their employees) 
and individual retirement accounts need not be ~held in trust to the ex- 
tent they are held in custodial accounts qualified under the Internal 
Revenue Code. It is recognized that the substitute generally amends 
the Internal Revenue Code to make use of custodial accounts more 
available for all plans, and that this is expected to decrease the cost of 
asset, administration for many plans. Custodial accounts also may be 
used by all plans under the labor provisions. However, a plan (which 
is not exempt from the trust requirements) that uses a custodial 
account also will have to have a tiustee (who can be the p]an admin- 
istrator or sponsor). The plan trustee will have the responsibility for 
investment decisions with regard to the assets and the custodian will 
(as under present practice) merely retain custody of these assets. 
Since the plan sponsor could be the trustee, the costs of plan adminis- 
tration will remain as low as with the present custodial account 
arrangements, but the plan also would have a responsible person in 
charge of investment decisions. 

A. trust also is not to be required for a plan not subject, to the par- 
ticipation, vesting and funding provisions of title I, and the plan 
termination insurance provisions, to the extent provided by the Sec- 
retary of Labor. 

Liability for breach of co- fiduciary re8pon8ibility, in. general. — Un- 
der the labor provisions of the conference substitute, a fiduciary of a 
plan is to be liable for the breach of fidiiciary responsibility by an- 
other fiduciary of thc plan if he knoivingly participates in a breach 
of duty committed by the other fiduci'ary. Under this rule, the fidu- 
ciary must know the other person is a fiduciary with respect to the 
plan, must 1-now that, he participated in the act that constituted a 
breach, and must know that it was a breach. For example, A. and B 
are co-trustees, and. the terms of the trust provide that they are not 
to invest in, e. g. , commodity futures. If A suggests to B that B invest 
part of the plan assets in commodity future&, and if B does so, A, as 
well as 8, is to be liable for the breach. 

In addition, a fiduciary is to be liable for the breach of fiduciary 
responsibility by another fiduciary of the plan, if he knowingly under- 
takes to conceal a breach committed by the other. For the first fidu- 
ciary to be liable, he must know that the other is a fiduciary with re- 
gard to the plan, must know of the act, and must know that it is a 
breach. For example, A and B are co-trustees, and B invests in com- 
modity futures in violation of the trust instrument. If 8 tells his 
co-trustee A of this investment, A. would be liable with B for breach of. fiduciary responsibility if he concealed this investment. 

Also, if a fiduciary knows that another fiduciary of. the plan has 
committed a breach, and the first fiduciary knows that this is a breach, t' he first fiduciary must take reasonable steps under the circumstances 
to remedy the breach. In the second example above, if A has the au- 
thority to do so, and if it, is prudent under the circumstances, A. may be required to dispose of the commodity futures acquired by B. Al- 
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$300~ ternatively, the most appropriate steps in the circumstances may be to 
notify the plan sponsor of the breach, or to proceed to an appropriate 
I'ederal court for instructions, or bring the matter to the attention 
of the &Secretary of I. abor. The proper i~emccly is to be cleten»ineil by 
the facts and circumstances of the, pai ticular case, and it, may be af- 
fected by the relationship of the fiduciary to the plan ancl to the co- 
fiduciary, the duties and responsibilities of the fid»ciary in question, 
and the nature of the breach. 

A fiduciary also is to be liiible for the loss ca»seel by tlie breach of 
ficluciary responsibility by another ficluciary of the plan if he enables 
the other fiduciary to commit a bieach through his fail»i e to rx( reise 
pruclence (or otherwise complv with the basic fi&liiciary rules of the 
bill) in c'iriying out. his specific iesponsibilities. Foi example, A and 
8 are co-trustees ancl are to jointly mana«e the plan assets. A improp- 
erly allows 8 to have. the sole custody of the plan assets ancl makes»o 
inquiry as to his conduct. 8 is thereby enablecl to se]l the property ancl 
to embezzle the proceeds. A is to be liable for a, breach of ficluciary 
responsibility. 

4/location of dutiee of co-tn&atee8. — Under the conference sub- 
stitute. if the plan assets are held by co-trustees, then eacli trustee has 
the duty to mana«e and control those assets. I& or example, shares of 
stock held in trust by several trustees generally shoulcl be i e«istei ecl in 
the name of all the trustees, or in the name of the trust. In acldition, 
each trustee is to use reasonable care to prevent his co-trustee from 
committing a breach of fiduciary duty. 

Although generally each trustee must inanaze ancl control the plan 
assets, nevertheless, under the substitute specific cluties ancl responsi- 
bilities with respect, to the management of plan a sets may be allo- 
cated among co-trustees by the trust instrument. For example, the 
trust instrument may provide that trustee A is to manage and control 
one-half of the plan assets, anc1 trustee 8 is to manage a~nd control the 
other half of the plan assets. 

Also, the trust instrument may provide that specific duties may be 
allocated by agreement among the co-trustees. In this case, however, 
the conferees intend that the trust instrument is to specifically deline- 
ate the duties that may be allocated bv agreement of the co-trustees 
and is to specify a procedure for such allocation. Also. the trustees 
must act prudently in implementing such an allocation proceclure. 

If duties are allocated among co-trustees in accordance with the 
substitute, a trustee to whom duties have not been allocated is not to 
be liable for any loss that arises from acts or omissions of the co-trustee 
to whom such responsibilities have been allocated. 

However, a co-trustee will be liable notwithstanding allocation if he 
individually fails to comply with the other fiduciary standards. For 
example, a co-trustee would be liable on account of his own acts if 
he did not act in accordance with the prudent man standard and there- 
by caused the plan to sufFer a loss. In addition, the general rules of 
co-fiduciary lia'bility are to apply. Therefore. for example, if a trustee 
had knowledge of a, breach by a co-trustee, he would be liable unless 
he made reasonable eff'orts to remedy the breach. 

Under the substitute, it is made clear that if plan assets are held in 
separate trusts a trustee of one trust is not responsible as a co-trustee 
of the other trust. 
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$3QE7 The confeiees understand that under certain circumstances, trust- 

ees (and other fiduciarie) in clischaigin« their responsibilities in 

accorclance ivith the piudcnt man rule will hire agents to perform 

ministerial acts. In this case, the liability of thc trustees (and other 

fi&luciaries) for acts of their a. «ents is to be established in accordance 

with the pruclent man rule. 
A/loeatt'oit we'd delegation of clnt~'es other than the management of 

plan a8gets, — The substitute a]so provides for the allocation and dele- 

gation by fiduciaries of duties that, do»ot involve the management 
~and control of plan assets. ' Elowevcd, in order that participants and 

beneficiarie, etc. , may reaclily cletcrminc who is iesponsible for man- 

aging a plan, the substitute, generally provides that only "named fi- 

duciaries" wi]1 'be able to a]locate or delegate their responsibilities. 
Under the substitute, if the plan so proviclcs, named co-fiduciaries 

may allocate theii specific responsibilities amon« themselves, and 
named fiduciaries may delegate all or part of their duties (which do 
not involve asset managenie»t) to others. The substitute also provides 
that upon proper allocation or delegation fiduciaries ivill not be liable 
for the acts or omissions of the persons to whom duties have been 
allocatecl or c]elegatcd. 

Allocation or delegation (and the consequent elimination of liability) 
can only occur under specific circumstances. The plan must specifically 
al]ow such alloc. ation or delegation, ancl the plan must expressly 
provide a, procedure for it. For example, the plan may provide that 
delegation may occur only with respect to specified duties, and only 
on the approval of the plan sponsor or on the approval of the joint 
board of trustees of a Taft-Hartley plan. Also, in implementing the 
»rocec]»res of the»]an, p]an ficluciaries must act »rudently ancl in the 
interests of participants and beneficiaries, The fiduciaries also must 
act in this manner in choosing the person to whom they allocate or 
delegate their duties. A. dditionally, they must, act in this manner in 
continuing the allocation or delegation of their duties. 

In order to act prudently in retaining a person to whom duties have 
been delegated, it is expected that the fiduciary will periodically review 
this person's performance. Depending upon the circumstances, this 
requirement map be satisfied by formal periodic review (which may be 
by all the named fiduciaries who have participated in the delegation or 
by a specially designatecl review committee), or it may be met 
t1irougll dav-to-clay contact;1»d evaluation. or in other appropri- 
:lte wavs. 91»cc efiPctlve rPviciv 1'eciull'Ps th, 'lt a pPrson's sP1 vices 
can bP terminated, it may be»P&essary to entei into arrangements 
ivhich the fiduciary cail promptly terminate (withi» the limits of 
the circumstances). 

Even though a named fiduciary has properly delegated his duties 
in accordance with the substitute, he may still be liable for the acts of 
a co-fiduciary if he breaches the general rules of co-fiduciary liability 
by, e. y. , knowingly concealing a breach of a. co-fiduciary. 

Inde gtmeiit managen, inpeatment eomm~tteeg, etc. — Under the sub- 
stitute, if thc plan so provides, a, person who is a named fiduciary 
ivith respect to the control or management of plan assets may appoint 

1F For example, these rules vrould govern the allocation or delegation of duties vvith respect to payment of henedts. 
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C302a a qualified investment manager to manage all or part of the plan 
assets. (However', in choosing an investment maiiager, the named 
fiduciary must act pruclently ancl in the interests of participants and 
beneficiaries, and also must act in this manner in continuing the 
use of an investment manager. ) In this case, the plan trustee would no 
longer have responsibility for managing the assets controlled by the 
qualified investment manager, and tlie trustee would not be liable for 
the acts or omissions of the iiivestment manager. Also, as long as the 
named fiduciary had chosen and retained the investment manager 
prudentially, the named fiduciary would not be liable for the acts or 
omissions of the manager. Under the substitute, a qualified invest- 
ment manager may be an investment aclviser registered under the 
Investment Advisers Act of 1NO, a bank (as defined in that Act), or 
an insurance company qualified to perform investment management 
services under State law in more than one State. To be qualified, the 
investment manager also must acknowledge in writing that he is a 
plan fiduciary. 

As described above (Egtablishmenf of trust) the plan may also pro- 
vide that the trustee is to be subject to the direction of named fiduci- 
aries with respect to investment decisions. In this case, if the trustee 
properly follows the instructions of the named fiduciaries, the trustee 
generally is not to be liable for losses which arise out of following 
these instructions. (The named fiduciaries, however, would be subject 
to the usual fiduciary responsibility rules and would be subject to 
liability on breach of these rules. ) 

In addition, a plan may provide that named fiduciaries (or fidu- 
ciaries to whom duties have been properly delegated) may employ 
investment ancl other advisers. However, a fiduciar cannot be relieved 
of his own responsibilities merely because he follows the advice of such 
a person. (Also, investment advisers would be fiduciaries under the 
subst. itute. ) 
Ba8ic fiduciary nde8 

Prudent man 8fanclarc/. — The substitute requires that each fiduciary 
of a plan act with the care. skill, prudence, and diligence under the 
circumstances then prevailing that a prudent man acting in a like ca- 
pacity and familiar with such matters v ould use in conclucting an en- 
terprise of like, character and with like aims. The conferees expect that 
the courts will interpret this prudent nian rule (and the other ficlu- 
ciary standards) bearing in mind the special nature and purpose of 
employee benefit plans. 

Under the Internal Revenue Cocle, qualified retirement plans must 
be for the exclusive benefit, of the employees and their beneficiaries. 
Following this requirement, the Internal Revenue Service has devel- 
oped general rules that govern tlie investment of plan assets, including 
a requirement that cost must not exceed fair maiket value at tlie time 
of purchase, there must be a fair return commensurate with the pre- 
vailing rate, sufhcient liquidity must, be maintained to permit dis- 
tributions, and the safeguards and diversity that a prudent inves- 
tor would adhere to mu~st be present. The conferees intend that to 
the extent that a fiduciary meets the prudent. man rule of the labor pro- 
visions, he will be deemed to meet these aspects of the exclusive benefit 
requirements under the Internal Revenue Code. 
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I 303~ Under the conference substitute, plan fiduciaries also must act in 

accordance with, plan documents and instruments to the extent that 

they are consistent with the requirements established in the bill. 

Ezcimiee benefit, for emp/oyees. — Under the conference substitute 

each fiduciary of a, plan must act solely in the interests of the plan's 

participants and beneficiaries and exclusively to provide benefits to 

these pai ticipants and beneficiaries (or to pay reasonable plan admin- 

istrative costs) . 
Since the assets of the employee benefit plan are to be held for the 

exclusive benefit of participants and, beneficiaries, plan assets gen- 

erally are not to inure to the benefit of the employer. However, the 

conference substitute allows an employer's contributions to be returned 

to him in certain limited. situations. 
An employer's contributions can be returned within one year after 

they are made to the plan, if made as a mistake of fact. (For example, 

an employer may have made an arithmetical error in calculating the 

amounts that were to be contributed. to the plan. ) Also, if an employer 

contributes to a plan on the condition that the plan is tax-qualified 

or on the condition that a current tax deduction is allowed for the 

contribution, and it is later determined that the plan is not qualified 

(or the deduction is not allowed), the contribution can be returned if 
the plan provides for it. In this case, the contribution can be returned 

v ithin one year after the disallowance of qualification or deduction. 

AVith regard to a disallowance of deductions, contributions can be re- 

turned only to the extent of the amount for which a deduction is 

denied. (For example, if $100 is contributed or. the condition it is 
deductible and $20 is later determined not to be deductible, only $90 
could be returned, and not $100. ) Also with respect to quaIifica- 

tion, contributions can be returned on the denial of initial or of 
continuing qualification (in the case of contributions made after 
e. g. , a plan amenchnent) . 

An employer's contributions under an H. R. 10 plan also can be 
returned to the employer to the extent permitted to avoid payment 
of an excise tax on excess contributions. 

Under the labor (but not the tax) provisions of the substitute, the 
transfer or distribution of the assets of a welfare plan on termination 
of the plan is to be in accordance ivith the terms of the plan except 
as othei wise prescribed by regulations of the Secretary of Labor. It 
is intended that the Secretary of I. abor would allow the terms of the 
plan (or in the case of a plan subject to collective bargaining, the col- 
lective bargaining agreement) to govern such distribution or transfer 
of assets except to the extent that implementation of the terms of the 
plan or agrcenient ivould unduly impair the accrued benefits of the 
plan paiticipants or ivould not be in the best interests of the plan 
participants. AVhere sucli distribution or transfer is incidental to the 
merger of one multiemployer plan with another, it is expected that 
the Secretary of Labor would disallow the distribution or transfer 
onlv where the merger would reasonably be expected to jeopardize the 
ability of thc plan to meet its obligations or would otherwise not be 
in the best interests of the plan participants. 

Also, under the labor (but »ot the tax) provisions of the substitute, 
on termination of a pension plan to which the plan termination insur- 
ance provisions do not apply, the assets of the plan are to be allocated 
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in accordance with the provisions under the plan termination insurance 
title of the Act govei ning such allocation (as if the plan &vere covered 
by termination insurance), except as otherii ise provided in regulations 
prescribed by the Secretary of I. abor. It is intended tliat re«ulations 
by the Secretary of T. abor in this case would be similar to the iegula- 
tions governing the distribution of assets on termin;ition of a welfare 
plan as described above. 

Di~. ersifin~tion requirement. — The substitute requires firluciaries to 
diversify plan assets to minimize the risk of large losses, unless under 
the circumstances it is clearly prudent not to do so. It, is not intendecl 
that a more stringent standard of prudencc be established with the 
use of the term "clearly prudent. " Instead, by usiiig this term it is 
intended that in an action for plan losses basecl on breach of the 
diversification requirement, the plaintiR's initial burden will be to 
demonstrate that there has been a, failure to diversify. The defend- 
ant then is to have the burden of demonstrating that this failiire to 
diversify was prudent. The substitute places these relative burdens 
on the parties in this matter, because the basic policy is to require 
diversification, anti if diversification on its face docs not exist, . then 
the burden of justifying failure to follow this «eneral policy sliould 
be on the fiduciary who engages in this coiiduct. 

The degree of investment concentration that would violate this 
requirement to diversify cannot be. stated as a fixed percentage, because 
a prudent fiduciary must consider the facts and circumstances of each 
case. The factors to be considered include (1) the purposes of the 
plan; (2) the amount of the plan assets; (3) financial and industrial 
conditions; (4) the type of investment, whether mortgages, bonds 
or shares of stock or otherwise; (5) distribution as to geographical lo- 
cation; (6) distribution as to industries; (7) the dates of maturity. 

A fiduciary usually should not invest, the whole or an unreasonably 
large proportion of the trust property in a single security. Ordinarily 
the fiduciary should not invest the whole or an unduly large propor- 
tion of the trust property in one type of security or in various types 
of securities dependent upon the success of one enterprise or upon 
conditions in one locality, since the eRect is to increase the risk of 
large losses. Thus, although the fiduciary may be authorized to invest 
in industrial stocks, he should not invest a disproportionate amount 
of the plan assets in the shares of corporations engaged in a particular 
industry. If he is investing in mortgages on real property he should not 
invest a disproportionate amount of the trust in mortgages in a par- 
ticular district or on a particular class of property so that a decline 
in property values in that district or of that class might cause' a large 
loss. 

The assets of many pension plans are managed by one or more invest- 
ment managers. For example, one investment manager, A, may be re- 
sponsible for 10 percent of the assets of a plan and instructed by the 
named fiduciary or trustee to invest solely in bonds; another invest- 
ment manager, 8, may be responsible for a different 10 percent of the 
assets of the same plan and instructed to invest solely in equities. Such 
arrangements often result in investment returns which are quite favor- 
able to the plan, its participants, and its beneficiaries. In these circum- 
stances, A would invest solely in bonds in accordance with his instruc- 
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$305g t' d ould diversify the bond investments in accordance with 
1. r 

the diversification standard, the prudent man standard, and all ot ier 

provisions applicable to A as a fiduciary. Similarly, B would inves 

solely in equities in accordance with his instructions and these stand- 

;irrls. Neither A nor B would iiicur any liability for diversifying assets 

subject to their management in accoidance with their instructions. 

Tlie &. onf'crees intend that, in general, ivhether tlie plan assets are 

sufiicie»tly diversified is to be deterniined by examining the ultimate 

investnient of the plan assets. I'or exainple, the conferees understan 

that for efhciency and economy plans m&iy invest all their assets in 

a sin& le ba»1~ or other pooled investment fund. but that the pooled 

fund itself could liave diversified investments. It is intended that, in 

tliis case, tlie diversification rule is to be applied to the plan by examin- 

ing the diversification of tlie investments in the pooled fund. The 

same is true with respect to investments in a mutual fund. A so, 

gener;illy a plan may be invested wholly in insurance or annuity 

contracts without violating tlie diversification rules, since generally 

an insurance company's assets are to be invested in a diversified 

i»armer. 
(AVith respect to special rules regarding cliversifiication of assets and 

investment in employer securities, etc. , by certain individual account, 

plans. see "Employer securities and employer real property, " below. ) 
6'ei (ain z'n&livicFu&zl, zccoi&»t p4zis. Ilnder the substitute, a special 

rule is provided for individual account plans where the participant 
is permitted to, and in f ict docs, exercise independent control over the 
assets iii his individual ace&&unt. In this case, the individual is not to 
be re«ardeclas a ficluciary and other persons who are fiduciaries with 
respect to the plan are not to be liable for any loss that results from 
the exercise and control by the particip;int or beneficiary. Therefore, if 
the participant, instructs the plan trustee to invest the full balance of 
his account in, &. y. . a single stocl-, the trustee is not to be liable for any 
loss because of a failure to diversify or because the investment does 
not meet the pru&leiit man standards. However, the investment must 
not contradict the terms of the plan, and if the plan on its face pro- 
hibits such investments, the trustee could not follow the instructions 
and avoid liability. 

The confeiees recogniz» that there may be diSculties in determining 
whether the pai'ticipant in fact exercises independent conti'ol over his 
account. Consequently, whether participants and beneficiaries exer- 
cise in&lependent control is to be determined pursuant to regulations 
prescribed by the Secretary of I. abor. The conferees expect that the 
regulations will provide more stringent standards with respect to de- 
termining whether there is an independent exercise of control where 
the investments may inure to the direct or indirect benefit of the plan 
sponsor since, in this case participants might, be subject to pressure 
with respect. to investment rlecisions. (Because of the di%culty of en- 
suring tliat there is inrlependence of choice in an employer established 
individual retirement account, it is expected that the regulations will 
generally provide that suflicient independent control will not exist with 
respect to the acquisition of employer securities by participants and 
beneficiaries under this type of plan. ) In addition, the conferees ex- 
pect that the regulations generally will require that for there to be 
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L306$ independent control by participants, a broad range of investments 
must be available to the individual participants and beneficiaries. 

Transfer of assets otJtsicle of the United h"tates. In order to prevent 
"runaway assets, " the labor provisions of the substitute generally pro- 
hibit a fiduciary from transfering or maintaining the inclicia. of owner- 
ship of any plan assets outside the jurisdiction of the clisti. ict, courts of 
the United States. However, such a ti ansaction may be pei mitted under 
regulations issued by the Secretary of I. abor. 

It is recognized. that investment in securities of foi eign companies 
and governments have been and may well continue to be in the best 
interests of plan parti&. ipants in appropriate circumstances and with 
proper safeguards, and that the physical tr'ansfer of secui. ities bacl- 
and forth over eas may involve unduly high cost and impose unreason- 
able limitations on the investment of plan funds in such securities. 
The basic objective of the requitement that the indicia, of o!vnership 
remain within the jurisdiction of a United States District Court, is 
to preclude frustration of adequate fiduciary supervision ancl remeclies 
for breach of trust. However, the risl- of misappropriation of plan 
assets or their removal beyond the cA'ective process of an American 
court is minimal where the assets are under the management or control 
of a bank, trust company or similar institution which is subject to ad- 
equate regulation and examination by State or Federal supervisory 
agencies. Such an institution would be responsive to legal process and 
to the traclitional principles of fiduciary responsibility under trust 
law. Accordingly, it is contemplated that the Secretary of Labor will, 
as a general i. ule, grant an exemption to such institutions meeting 
standards that would assure the safety of plan assets. It is further con- 
templated that the Secre. '- ry will issue teinporary i egulations author- 
izing institutions with a, history of investin«pension funcls in foiei«r! 
securities as a matter of policy to continue to clo so pen&ling formal iic- 
tion on an application for exemption. 
Probe t'tecI, transaoti ons 

In general. — The conference substitute prohibits plan fiduciaries 
and parties-in-interest, from engaging in a number of specific trans- 
actions. Prohibited transactior! rules are included both in the labor 
and tax provisions of the substitute, IInder the labor provisions (title 
I), the fiduciary is the main focus of the prohibited traiisaction riiles. 
This corresponds to the traditional focus of trust la!v ancl of civil en- 
forcement of fiduciary responsibilities throu«h the courts. On the 
other hand, the tax provisions (title II) focus on the clisqualified 
person. This corresponds to the present prohibited transaction pro- 
visions relating to private foundations. ' 

The prohibitecl transactions, and exceptions therefrom. are nearlv 
identical in the labor and tax provisior. s. Ho!rever, the labor ancl tax 
provisions dieter somewhat in establishin« liability for violation of 
prohibited transactions. Thunder the labor provisions. a ficluciai y !vill 
only be liable if he kne!v or shoulc'1 have kno!vn that hc enoagecl in a 
prohibitecl transaction. Such a kno!vledge requirement is not includecl 

s Generally, the snbstitute defines a prohibited transaction as the same tvpe nf trans- 
action that constitutes prohibited self-deal!a s &vith respect to private foun&lotions, arith 
differences that are appropriate in the employee benefit area. As ivith the private foun&lation 
rules, under the substitute, both direct and indirect dealings of the proscribe&i type are 
prohibited. 
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in the tax provisions. This distinction conforms to the distinction in 

present law in the private foundation provisions (where a foundation's 

manager generally is subject to a tax on self-dealing if he acted with 

knowledge, but a disqualified person is subject to tax without proof of 

knowledge). 
7~nder thc labor provisions a fiduciary will be liable for losses to 

a plan from a, prohibited transaction in which he engaged if he 

would have known the transaction involving the particular party-in- 

interest divas piohibited if he had acted as a prudent man. The type 

of investigation that will be needed to satisfy the test of prudence 

ivill depend upon the particular facts and circumstances of the case. 

In the case of a significant, transaction, grenerally for a fiduciary to 

be prudent he must make a thorougrh investigation of the other party' s 

relationship to the plan to determine if he is a party-in-interest. In 
the case of a normal and insubstantial day-to-day transaction, it 
may be sufficient to check the identity of the other party against 

a roster of parties-in-interest that is periodically updated. 
In general, it is expected that a transaction will not be a pro- 

hibited transaction (under either the labor or tax provisions) if 
the transaction is an ordinary "blind" purchase or sale of securities 

through an exchange where neither buyer nor seller (nor the agent 
of either) knows the identity of the other party involved. Iii this 
case. there is no re ison to impose a sanction on a fiduciary (or party- 
in-interest) merelv because, by chance, the other party turns out to 
be a party-in-intei est (or plan) . 

The labor prohibitions affect "parties-in-interest", and the tax 
prohibitions affect "disqualified persons. " The tivo terms are sub- 

stantially the same in niost respects, but the labor term includes a 
sonieivhat bioader range of persons, as described below. 

Coverage. — The prohibited transaction rules under the labor pro- 
visions apply to all plans to which the general labor fiduciary rules 

apply, as described above. The tax law prohibited transaction rules 

apply to all qualified retirement plans (under secs. 401, 408(a), and 
405(a) of the. Internal Revenue, Code) and to all qualified individual 
retirement accounts, individual retirement annuities, and individual 
retireinent bonds (under secs. 408 and 409 of the Code). In addition, 
the tax laiv rules are to continue to apply even if the plan, etc. , 
should later lose its tax qualification. 

The tax laiv prohibited tiansaction provisions follow the labor 
provisions with respect, to ivhether the assets of an insurance com- 
pany or mutual fund are to be considered the assets of a plan. Also 
tlie tax provisions exclurle from the new prohibited transaction rules 
goveriiment plans, and church plans which have not elected coverage 
under the net participation, vesting, funding and insurance pro- 
visions. (The latter plans, if tlicy are qualified plans, will be subject 
to present laiv. ) 

Party-in-i~itere8t tian8actt'one. — Iinder the substitute, the direct 
or indirect sale, exchange, or leasing of any property between the 
plan and a paity-in-interest' (with exceptions subsequently noted) 
is a prohibited transaction. Ilnder this rule, the transaction is pro- 

o erwise indicated. 
' hereafter, the term "party-in-interest" will include the term "disqualified person" unle &I ' t4 ss 
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L308$ hibited whether or not the property involved is owned by the plan 
or party-in-interest, and the prohibitecl transaction includes sales, 
etc. , from the party-in-interest to the plan, and also from the plan 
to the party-in-interest. Also, following the private foundation rules 
of the tax law, a transfer of property by a party-in-interest to a 
plan is treated as a sale or excliange if the property is subject to a 
mortgage or a similar lien which the party-in-interest placed on 
the property within 10 years prior to the ti ansfer to the plan or if the 
plan assumes a, mortgage or similar lien placed on the property by a 
party in interest within 10 years prior to the transfer. This rule pre- 
vents circumvention of the prohibition on sale by mortgaging the 
property before transfer to the plan. 

The conference substitute also generally prohibits the direct or in- 
direct lending of money or other extension of credit between a. plan 
and parties-in-interest. For example, a prohibited transaction gen- 
erally will occur if a loan to a plan is guaranteed by a party-in-inter- 
est, unless it comes within the special exemption for employee stock 
ownership plans. 

It is intended that prohibited loans include the acquisition by the 
plan of a debt instrument (such as a bond or note) which is an obliga- 
tion of a, part;-in-interest. (However, the transition rules described 
below establish special rules for certain debt instruments held by a 
plan before t'uly 1, 1974. ) Similarly, it is intended that it would be a 
prohibited transaction (in efFect a loan by the plan to the employer) 
if the employer funds his contributions to the plan with his own debt 
obligations. 

%faith certain exceptions described below, the direct or indirect fur- 
iiishing of goods or services or facilities between a plan and a party- 
in-interest also is prohibited. This would apply, for example, to the 
furnishing of personal living quarters to a party-in-interest. 

The substitute prohibits the direct or indirect transfer of any plan 
income or assets to or for the benefit of a party-in-interest. It also 
prohibits the use of plan income or assets by or for the benefit of any 
party-in-interest. As in other situations, this prohibited transaction 
may occur even though there has not been a. transfer of money or prop- 
erty between the plan and a party-in-interest. For example, securities 
purchases or sales by a, plan to manipulate the price of the security to 
the advantage of a party-in-interest, constitutes a use by or for the 
benefit of a party-in-interest of any assets of the plan. 

The labor provisions and the tax provisions difFer slightly on the 
wording with respect to this latter prohibition. The labor provision 
prohibits such use of the plan's "assets", and the tax provision pro- 
hibits use of. the plan's "income or assets". (This same difFerence 
appears with respect to other prohibited transactions, as well. ) The, 
conferees intend that the labor and tax provisions are to be interpreted 
in the same way and both are to apply to income and assets. The difFer- 
ent wordings are used merely because of difFerent usages in the labor 
and tax laws. In addition, even though the term "income" is used in 
the tax law, it is intended that this is not, to imply in any way that 
investment in growth assets (which may provide little current income) 
is to be prohibited where such investment would otherwise meet the 
prudent man and other rules of the substitute. 
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$3093 Since the subsitute prohibits both direct and indirect transactions, 
it is expectecl that where a mutual fund, e. g. , acquires property from a 
party-in-interest as part of the arrangeinent under which the plan 
invests or retains its investment in the mutual fund, this is to be a pro- 
hibited transaction. 

Ernployei securities and employer rea/, property. — The labor pro- 
visions also generally prohibit the direct or indirect acquisition by tlie 
plan (or holding by the plan) of securities of the employer or real 
property leased to the employer, except if other wise allowed. This pro- 
hibition (ancl the exceptions to it) is desc"ibed in detail below. 

A clcli ti o nal pi ohi bitions. — The substitute generally prohibits a 
ficluciary from dealing with the income or assets of a plan in his 
own interest or for his own account. Hoivever, this does not prohibit 
the ficluciary from clealings where he has an account in the plan and 
the dealings apply to all plan accounts ivithout discrimination. 

The substitute also prohibits a fiduciary from receiving consiclera- 
tion for his oivn personal account from any party dealing with the 
p]an in connection ivith the transaction involving the income or assets 
of the plan. This prevents, eg. , "kickbacks" to a fiduciary. 

In addition, the labor provisions (but not the tax provisions) pro- 
hibit a fiduciary from acting in any transaction involving the plan 
on behalf of a person (or representing a party) whose interests 
are adverse to the interests of the plan or of its participants or bene- 
ficiaries. This prevents a fiduciary from being put in a position where 
he has dual loyalties, and, therefore, he cannot act exclusively for 
the benefit of a plan's participants ancl beneficiaries. (This prohibition 
is not included in the tax provisions, because of the difficulty in deter- 
mining an appropriate measure for an excise tax. ) 

Aclministrative e~evipt201is 0'r variances. — The conferees recognize 
that some transactions ivhich are prohibited (and for ivhich there are 
no statutory exemptions) nevertheless should be allowed in order not 
to disrupt the established business practices of financial institutions 
which often performs fiduciary functions in connection with these 
plans consistent ivith adequate safeguards to protect. employee benefit 
plans. For example. while brokerage houses generally would be pro- 
hibited from provicling, either directly or through affiliates, both dis- 
cretionary investment management and brokerage services to the same 
plan, the conferees expect that the Secretary of Labor and Secretary 
of the Treasury ivould grant a variance with respect to these services 
(and other services traditionally rendered by such institutions), pro- 
vided that they can show that such a variance will be administratively 
feasible and that the type of transaction for which an exemption is 
sought is iu the interest of and protective of the rights of plan partic- 
ipants ancl beiiefiiciaries. Thus, variances might be granted to brokers 
or their affiliates to act as investment managers if the Secretary deter- 
mines that such arrangements are in the interests of plan participants 
and beneficiaries and that satisfactory safeguaids are provided, 
including e. g. , such protections as the monitoiing of the investment 
manager's decisions by a person with appropriate investment experi- 
ence, as specified by the Secretaries, who is not affiliated with the bro- 
l. -er. The. conferees dicl not, giant a statutory exemption to brokers for 
this type of multiple service because of the difficulty of establishing 
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L310$ precise statutory standards for protecting against potential abiises. 
The conferees note that the general issue of institutional in' estment 
management by brokers is under considei'ation in separate legislation, 
and expect that any action tal'en by the Secretaries on iequests for 
variances under this Act will be consistent with the outcome of such 
legislation. 

In addition, the conferees recognize that some individual trans- 
actions between a plan anti party-in-interest may provide substa, ntial 
independent safeguards for the plan participants and beneficiaries and 
may provide substantial benefit to the community as a whole, so that 
the transaction should be. allowed under a variance. For example, it 
is understood that the pension plan of a major corporation with its 
principal office in Dayton, Ohio, has becomr committed to invest in a 
joint venture tliat will own an ofFice building in a downtown redevelop- 
ment area in Dayton. This building is to be a, 1-ey element of the re- 
development, project. The joint venture will lease a portion of this 
building to the employer that established and maintained this pension 
plan. I nder the general rules, this would be a prohibited indirect 
lease between the plan and a party-in-interest. However, it is under- 
stood that the transaction has substantial safeguards that ens»re that, 
the transaction will inure to the benefit of the plan participants and 
beneficiaries. For example, there are other major investors in the joint 
venture at this time so the joint venture will seek an adequate rate of 
ret»rn. Additionally, it is understood that the b»ilding has another 
major tenant and the terms of the lease for this tenant and for the 
employer are substantially identical. Furthermore, it is understood 
that the rental under these leases is generallv higher than the rental 
for similar space now available in the area. Also, the City of Dayton 
will have a, major investment in the land (and in a superstructure), so 
that the City will have an independent financial interest, in ensuring 
that the transaction is financially sound. 

Under this transaction, each party in the joint venture is to share 
in profits and losses in proportion to its capital contribution. There- 
fore, this is not a "tax shelter" transaction with an at'tempted shift 
of early period losses away from a tax-exempt entity to taxable 
entities. Also, it is undeistoocl that, while the joint vent»re will bor- 
row to finance the acquisition of the building, neither the joint ven- 
ture nor the plan (nor any other joint venturer) is to be "personally 
liable" on the mortgage debt. Therefore, if the transac'tion were to 
fail, the plan's liability would be limited to the, funds a'dvanced to the 
joint venture, 

It is expected that in this situation, because of the substantial safe- 
guards for the plan and its participants and beneficiaries, because of 
the lack of "tax abuse" aspects, because the transaction became bind- 
ing before the. conferees' decisions were announced, and because of the 
importance of the project, to the entire community of Dayton, Ohio, 
that the Secretary of the Treasury and Secretary of I. abor will grant 
a variance to the transaction for its whole term. 

Under the substitute, variances niav be conditional or unconditional 
and may exempt a transaction from all or part of the prohibited trans- 
act'ion rules. In addition, variances may be for a particular transaction 
or for a class of transactions, and may be allowed pursua, nt to rulings 
or regulations. A variance from the prohibited transaction rules is to 
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have no effect with resPect to the, basic fiduciar resPonsibility ru]es 

requiring prudent action, diversification of investments, actions ex- 

clusively for the benefit of participants and beneficiaries, etc. (This 
is the case with respect to all statutory exemptions from the prohibited 

transaction rules as well. ) 
Under the substitute, the Secretary of Labor nnd the Secretary of 

the Treasury each must establish a procedure for allowing variances, 

but neither the Secretary of Labor nor 'the Secretary of the Treasury is 

to be required to grant a variance. Vnrinnces are to be granted only 
when each Secretary separately determines that the transaction in 

question is an appropriate ense for a variance. Thus, for example, the 

Secretary of Labor mny refuse to grant a variance if the transaction 
w'ould constitute an abuse of the labor laws, even though the Secretary 
of the Treasury may be willing to grant a variance in the particular 
situation. Similarly, the Secretary of the Treasury may, for example, 
refuse to grant a variance if the transaction would constitute a tax 
abuse even though the Secretary of Labor may be willing to grant 
a vnriance in the same situntion. 

In addition, variances are not to be allowed unless each Secretary 
finds that the transaction is in the interests of the plan and its par- 
ticipants and beneficiaries, that it does not present administrative 
problems, and that adequate safeguards are provided for participants 
and beneficiaries. 

Although the, Secretary of Labor nnd the Secre'tnry of the Treasury 
are to separately determine whether a variance is to be provided, they 
arc to coordinate their activities. It is expected that the Secretaries of 
I. nbor nnd Treasury will develop nn administrative procedure. to allow 
one application for a variance nnd that the two departments will coor- 
dinate their activities with respect to this single application to prevent 
unneeded delays nnd duplication of effort by the applicant. 

Before allowing a variance, adequate notice (including publication 
in the Federal Register) is to be given interested persons, who are to 
have an opportunity to present th~eir views. In the case of a variance 
from the proh'ibitions against n, fiduciary dealing with plan assets for 
his own account, acting on behalf of an adverse party to the plan, or 
re& eiving consideration for his personal account, there is to be a hear- 
ing and~a determination on the recorcl that the. conditions required 
for granting n, variance are met. (However, the Secretary of the 
Treasury mny accept the record. of a Department of Labor hearing, 
if he wishes, nnd. make his determination with respect to the variance 
on the facts presented. in that record. ) 

Faemption for foan8 to part~ripant8 and benefciaries. — Following 
current practice, the substitute does not prohibit a loan by a plan to a 
participant or beneficiary in certain circumstances. To be permitted, 
such ion, ns must be made in accord. with specific provisions in the plan 
governing such loans. In addition, a reasonable interest rate must be 
charged and the loan must be adequately secured. Such loans must be 
mn, de available to all participants on a reasonably equivalent basis. 
C onsequently, the, plan could not unreasonably discriminate between 
applicants on the basis of, e. g. , age or sex; but the plan could make 
distinctions on the basis of, e. g. , credit worthiness or financial need. 
Also, such loans cannot be made available to highly-compensated. 
employees in nn amount greater than the amount available to other 
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L312$ eniployees. The conferees intencl that this will allow a plan to lend the 
same percentage, of. a person's vestecl benefits to participants with both 
large nncl small amounts of accrued vestecl benefits. (However, the 
percentage is to be consistent with the requirements of adequate secu- 
rity. ) Tlie conferees nlso intend that n plan mny provide that the same 
clollar amounts may be loaned to participants and beneficiaries without 
regard to the amount of their vested benefits if adequate security is 
otherwise providecl. I or example, n plan could provide for loans to 
participants nnd beneficiaries in nii amount up to, e. g. , $30, 000 to buy 
a house (even if the $30, 000 is greater than the amount of the partici- 
pant's or beneficiar's vested benefits) if the loan is adequately secured 
by, e. g. , a first mortgage on the house. 

Exemptioa for, meri!aces, etc. — Tlie substitute allows a party-in- 
interest to furnish to a plan office space, legn, l services, accounting 
services, or other similar services necessary for the establishment or 
operation of the plan, if no more than reasonable compensation is 
paid for these services, etc. It is expectecl that such arrangements will 
allow the plan to terminate the services, etc. , on a reasonably short 
notice under the circumstances so the plan will not become locked into 
an arrangement that may become disadvantageous. It is also expected 
that the compensation arrangements will allow for changes so the 
plan will not be locked into a disadvantageous price. 

The substitute also specifically allows the plan to pay a fiduciary or 
other party-in-interest reasonable compensation (or reimbursement of 
expenses) for services rendered to the plan if the services are reason- 
able nncl necessary. However, to prevent double payment, this does 
not apply with regard to n fiduciary who is receiving full-time pay 
from an employer or association of employers (with employees covered 
by the plan) or from a union (with members covered by the plan), 
except for the reimbursement of expenses properly and actually in- 
curred nnd not otherwise reimbursed. 

The substitute also makes it clear that a party-in-interest may serve 
as a fiduciary in addition to being nn officer, employee, agent or other 
representative of a party-in-interest. 

Exemption for loaris to employee, stock oM!ncrsh~p p/ass. — Under the 
substitute, certain loans or extensions of credit from a party-in-interest 
to an employee stock ownership plan nre not to be prohibited. The 
conferees understand that it is common practice for these plans to 
purchase the employer's stock from major shnreholclers (or froni the 
employer). The proceeds to pay for the purchase often are obtainecl by 
the plan from an unrelated lender with a guarantee of repayment by 
the shareholder. In this case, the substitute cloes not piohibit the party- 
in-interest from guaranteeing the loan (or from providing his assets as 
collateral for the loan). In addition, the conferees undeistnnd that, it 
is common practice for a party-in-interest to sell his stock in the em- 
ployer to these plans and take back n, purchase money note from the 
plan. The substitute also does not prohibit such a loan if the only col- 
lateral given by the plan for the loan consists of qualifying employer's 
securities. 

These exceptions to the prohibited transaction rules are to be al- 
lowed if the transaction is for the benefit. of the plnn participants nnd 
beneficiaries (and, not, e. g. , primarily to benefit the party-in-interest. 
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L313$ who is selling the stock), and if the interest rate charged on the, loan 

to tlic plan reniains at not n&ore tlian a reasonable interest rate. 

Although these transactions noriually are for the benefit of plan 

participants and beneficiarie, thc confer+& recognize that there niay 

be pot»ntial problenis. For cxanipl», the int»rest rate should not be too 

high and the purchase price of the stock from the party-in-interest 

should not be too high, so that plan assets knight be drained ofF. A so, 

the terms of the note between tlie par ty-in-interest and the plan should 

not allow the party-in-interest to call the note at his convenience, 

which might put undue financial strain on tlic plan. Because of such 

potential problems, the conferees intend that all aspects of these 

transactions will be subject to special scrutiny by the Department of 
Labor and Internal Ilcvenue Service to ensure that they are primarily 

for the benefit of plan participants and beneficiaries. 
This exception from the prohibited transaction rules is to be 

available only for employee stock ownership plans and not for other 

plans. The conferees understand that the basic element common to 
all employee stock ownership plans is that they are qualified stock 
bonus plans designed. to invest primarily in qualifying securities of 
the employer whose employees are covered by the plan. In addition it 
is understood that a, qualified money purchase pension plan designed 
to invest priniarily in such securities of the cniployer may be coupled 
with such a qualifierl stock bonus plan (and that a profit, -sharing plan 
sometimes may be used) . Furthermore, it is understood that a frequent 
charact»ristic of some employee stock own»rship plans is that they 
leverage their purchase of qualifying employer securities as a way to 
achieve transfers in. the own»rship of corporate stock and other capital 
requiren&ents of a corporation and that. such a. plan is designed to 
build equitv ownership of shares of the employer corporation for its 
ensployees in a nondiscriminatory manner. 

The conferees intend that the ex»mption f i om the prohibited trans- 
action rules with respect to loans to employee stock ownership plans 
is to apply only in the case of loans (and guarantees) used to leverage 
the purchase of qualifying employ»r securities (and related business 
interests) . 

Even&pfion for (&ank deposes. — In certain cases the prohibited 
transaction rules of the substitute do not prevent a bank or similar 
institution (e. g. , a savings and loan association or credit union) which 
is a plan fiduciary from investing all or part of the plan's assets in 
deposits with thc bank, etc. , if the deposits bear a reasonable interest 
rate. This exemption is allowed if the plan covers only employees of 
the bank, etc. , or employees of its a61iates. In this case, it would be 
contrary to normal business practice for a bank to invest its plan 
assets in another bank, 

A deposit with a bank, etc. , fiduciary also is not prohibited if it is ex- 
pressly authorized by the plan or is specific ally authorized by a fiduci- 
ary (other than the bank or an affiliate of the bank) who is expressly 
empowered by the plan to direct that this investment be mad. e. In this 
case, there is no confiict of interest involving the bank fiduciary upon 
a deposit with the bank, etc. 

This exception, as all other exceptions to the prohibited transac- 
tion rules, is not to afFect the applicability of the prudent man, diversi- 
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fiication, etc. , rules. However, it is expected that generally these rules 
will not be violated if all plan assets in an individual account plan are 
invested in a federally-insured account, so long as the investments are 
fully insured. (If an individual's account balance is greater than the 
amount covered by Federal insurance, this will not violate the pru- 
dence and diversification requirements if the individual participant 
or beneficiary has control over his account and determines, for him elf, 
that the assets should be so invested. ) 

Ezemptiom for purchase of insurance. — The substitute does not pro- 
hibit a plan from purchasing life insurance, health insurance, or an- 
nuities from the employer that maintains the plan if the employer is 
an insurer qualified to do business in a State (or the District of Co- 
lumbia). In this case, it would be contrary to normal business practice 
to require the plan of an insurance company to purchase its insurance 
from another insurance company. This exemption is available only if 
no more than adequate consideration is paid for the insurance by the 
plan. 

This exemption also applies to the purchase of life insurance, health 
insurance, and annuities from an insurer that is wholly-owned, di- 
rectly or indirectly, by the employer establishing the plan (or is wholly 
owned by a party-in-interest with respect to the employer establish- 
ing a plan). This rule applies if the total premiums and annuity con- 
siderations written by all such wholly-owned insurers for life insur- 
ance, health insurance, ancl annuity preniiunis purchased by all em- 
iiloyers which are parties-in-interest and their l&lans are not more th;in 
5 percent of the total premiums and annuity considerations written 
for all lines of insurance by these insurers. (In computing this 5 per- 
cent figure, all premiums and annuity considerations writteii by an 
insurance conipany for a plan which it maintains aie to be excl»ded 
from both the, numerator and the clenominator of the fraction. ) This 
exception also is allowed only if no more than adequate consideration 
is paid for the insurance. 

The conferees understand that for some purposes, certain insurance 
contracts may be considered as securities. However, the substitute pro- 
vides that insurance contracts are not to be considered as "employer 
securities" to the extent that, the exception described aboi e froni the 
prohibited transaction requirements would apply to the purchase of 
insurance contracts by a plan, (Otherwise, the rules with respect, to 
employer securities might, as a practical i»atter. prevent. this exeiilp- 
tion from operating as it is intendecl. ) 

Exemption for ancilla' franle, scr~ices. I"nless otherwise specifi- 
cally allowed by statutoiy or administrative exemption. generally a 
fiduciary is not to be able to provide "multiple services" to a plan. 
(However, the prohibition against providing multiple services is not to 
apply to parties-in-interest, who are not fiduciaries. ) Tliis rule was 
adopted because of the potential pioblems inherent in situations 
where persons who can act on behalf of a plan also are in a posi- 
tion to personally benefit at, the expense of the plan in exercising that. 
authority. However, as indicated above, it is expectecl that administra- 
tive exemptions will be established for sound commercial encl financial 
pr, . ctices where thei e ar e adequate safeguards. Also, the substitute pro- 
vides some limited statutory exemptions froni the general nile. 
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U d th substitute a bank or similar financial institution (such 

as a savings and loan association or credit union) which is supervise 

by Federal or State authorities, is not prohibited from providing 

&uultiple ancillary services in certain limitecl circumstances. First, 

no niore than reason. able compensation can be charged by the ban, 
etc. , for these services. Also the bank, etc. , must have establis e 

adequate internal safeguards to assure that its provision of ancillary 

services is in accord w~ith sound banking and financia prac ice, as 

d t 
' 

ed b Federal and State banking authorities. In addition, the 

bank's action must be in accordance with binding specific gui e ines 

issued by the bank that will prevent the bank from providing ancillary 

services in an unreasonable or excessive manner or in a manner t at 

would be inconsistent with the best interests of the plan's participants 

and beneficiaries. Such guidelines are to be subject to, and not incon- 

sistent with, coordinated regulations of the Secretaries of Labor an 

Treasury. which are to be issued after consultation with State and 

Federal banking authorities. The bank's guidelines must be reported 

to the I)epartment of I. abor and Internal Revenue Service, and must 

be reported to each plan to which multiple services are provided. Of 
course, if the bank does not follow the guidelines, the exemption will 

not be available. 
Placing plan funds in noninterest bearing checking accounts is an 

example of the type of an ancillary service that might be provided by a 
bank that is a plan fiduciary. However, a number of short-term invest- 
ment vehicles have been developed recently so that such cash balances 
should be kept to the very minimum necessary for the current opera- 
tions of the plan. Therefore, it, is expected that adequate guidelines and 
procedures to prevent unreasonable cash balances will require the bank 
to invest plan funds in such vehicles to the &naximum extent feasible. 
Also, in determining whether a plan pays more than reasonable com- 
pensation for its checking account services, the interest available on an 
alternate use of the funds is to be considered. It is also expected that 
proper procedures an(1 guidelines will keep to a minimum the amount 
of discretion on the part of the bank, etc. , in determining the amount 
of cash balances. The conferees intend that such limitation of discre- 
tion is to be included in guidelines that govern other ancillary services 
that may be provided by banks, etc. 

Flem ption for con~!etio+ o f 8eouri6e8. — Y. nder the substitute a plan 
may hold or acquire certain employer securities. Since some of these 
securities may be convertible (e. g. , from bonds to stock) the substitute 
would not prohibit such a, conversion to the extent provided in regu- 
lations if the plan receives at least fair market value under the con- 
version. It is expected that a conversion will be permitted if all the 
securities of the class held. by the plan are subject to the same terms and 
such terms were determined in an arm' s-len&'th transaction, so that 
conversions cannot be tailored to apply only to a, particular plan. 
Similarly, it is intended that a conversion generally will not be per- 
mitted if all but an insignificant percentage of unrelated holders of 
such securities do not ex~ercise such conversion privileges. Also, it is 
Intended that any acquisition of eu&i)lo;er secur ities pursuant. to a, con- 
version privilege must be within the limits established by the general 
& ules governing the acquisition ancl holding of employer securities, dis- 
cussed below. 
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Exemption for certain pooled investment funda. — The conferees 
understand that it is common practice for banks, trust companies and 
insurance companies to maintain pooled investment funds for plans. 
If the bank, etc. , is the plan trustee and invests the plan assets in its 
pooled fund (rather than managing the assets individually) this would 
be considered a purchase of investmciit units in the fund and would be 
prohibited under the general rules. Ho~ever, since generally the net 
efFect of pooling plan assets is to achieve more e%cient investment 
management, in certain circumstances the substitute allows the pur- 
chase and sale of interests in a pooled fund maintained by a bank, etc. , 
which is a plan fiduciary. 

To be allowed, no moie than reasonable compensation may be paid 
by the plan in the purchase (or sale) and no more than reasonable 
compensation may be paid by the plan for investment management 
by the pooled fund. In addition, it generally is inappropriate for the 
bank, etc. , to make the decisions witli respect to investment in a pooled 
fund because of a potential conflict of interest. Therefore, this excep- 
tion is allowed only if the transaction is specifically permitted by the 
plan or if a plan fiduciary (other than the bank, etc. , or its afFiliates) 
who has authority to manage and control the plan assets specifically 
permits such investment. 

Banks, etc. , that operate such pooled investment funds are, of 
course, plan fiduciaries. As fiduciaries they must act, e. g. , for the ex- 
clusive 'benefit of participants and beneficiaries. Therefore, a bank, etc. , 
cannot use pooled funds as a place to dump unwanted inves'tments 
which were initially made on its own (or another' s) behalf. 

Exemptions for oicner-employees, etc. — The substitute retains the 
prohibited transaction rules (but not the disqualification sanction) of 
present law (sec. 508(g) of the Internal Revenue Code) with respect 
&o owner-employees. Consequently& under the substitute the exceptions 
from the prohibited transaction rules described above generally will 
not apply with respect to sales, loans, payments for services, etc. , be- 
tween a plan and an owner-employee with regard to that plan. Also, 
since shareholder employees of subchapter S corporations are gen- 
erally treated as owner-employees, the same limitations apply with 
respect. to shareholder-employees. Additionally, these limitations apply 
to participants and beneficiaries of (and employers who establish and 
inaintain) individual retirement accounts, individual retirement an- 
iiuities, and individual retirement bonds, since these persons generally 
have the same type of control with respect to a plan as do owner- 
employees. 

Ex'emptiona for distribution of plan asaeta. — It is not a prohibited 
transaction for a plan to distribute its assets in accordance with the 
provisions of the plan and in the case. of a pension plan if the distri- 
bution is in accord with the allocation of assets rules under the termi- 
nation insurance provisions of the substitute. 

Also, a distribution of assets from a welfare (or pension) plan, as 
described above in "Basic fiduciarv rules", is exempt from the labor 
provisions as to prohibited transactions. 

Eeaployer securitie end employer reoj property 
Eligible individual occount pena. — The labor provisions of the 

substitute generally limit the acquisition and holding by a plan of 
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employer securities and of employer real property (combined) to 10 
percent of plan assets. (Employer securities are securities issued by 
an employer with employees covered by the plan or its affiliates. Em- 

ployer real property is real property which is leased by a plan to an 

employer (or its affiliates) with employees coverecl by the plan. ) 
Elowever, a special rule is provided for i»dividual account plans 

which arc profit-sharing plans, stock bonus plans, employee stock 

oivnership plans, or thrift or s&ivings pl&ins, since these plans com- 

monly provide for substantial investinents in employer securities or 
ical property. Also, money purchase plans which were in existence on 

the date of enactment, and which investecl primarily in employer 
securities on that date are to be t& cated the sonic way as profit-sharing, 
etc. , plans. (However, employer-established individual retirement 
accounts are not to be eligible individual account plans. ) 

In recognition of the special purpose of these individual account 
plans, the 10 percent limitation with respect to the acquisition or hold- 

ing of employer securities or employer real property does not apply 
to such plans if they explicit]y provide for greater investment in these 
assets. In addition, the diversification requirements of the substitute 
and any diversification principle that may develop in the application 
of the prudent man rule is not to iestrict investments by eligible indi- 
vidual account plans in qualifying employer securities or qualifying 
employer real property. 

These exceptions apply only if the plan explicitly provides for the 
relevant amount of acquisition or holding of qualifying employer 
securities or qualifying real proper ty. For e~xample, if a profit-sharing 
plan is to be able to invest half of its assets in qualifying employer 
securities, the plan must specifically provide that up to 50 percent of 
plan assets may be so invested. In this way, the persons responsible 
for asset management, as well as participants and beneficiaries, ivill 
clearly know tlie exten to which the plan ca, n acquire and hold these 
assets. Plans in existence on the date of enactment will have one year 
from January 1, 1975, to be amencled to comply with this requirement. 
If the plan docs not comply within one year (but, e. g. , complies 2 
years after January 1, 1975), then during the interim period, the plan 
will be subject to the 10 percent rule as well as the diversification 
requirement. This means, generally, that the plan will not be able to 
acquire any additional employer securities or employer real property 
during this period (and preparation should be made for divestiture 
of half of the excess of employci securities and real property by 
Ianuary 1, 1980. ) 

Under the substitute, only "qualifying" employer securities may be 
acquired and helcl by individual account plans under the rules de- 
scribed above. Stock of the employer will constitute qualifying secu- 
rities, Also, certain debt will be qualifying employer securities if it 
is traded on a national securities exchange or has a price otherwise 
esta'blished by independent persons, and if the plan holds no more than 
a quarter of the issue and independent persons hold at least one-half 
of the issue. (Qualifying employer debt securities essentially are debt 
securities t'hat meet the present rules of section 508(e) of the Internal 
Revenue Code. ) 

Also, under the substitute only "qualifying" employer real property 
may be acquired and held by eligible individual account plans under 
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$318$ the rules described above. Real property which is leased to an employer 
is qualifying employer real property if a substantial number of the 
parcels are distributed geographically and if each parcel of real prop- 
erty and the improveinents on it are suitable (or adaptable without 
excessive cost) for more than one use. ' For example, the plan might 
a, cquire and lease to the employer multipurpose buildings which are 
located in difFerent geographical areas. It is intended that the geo- 
graphic dispersion be sufficient so that adverse economic conditions 
peculiar to one area would not significantly afFect the economic status 
of the plan as a whole. All of the qualifying real property may be 
leased to one lessee, which may be the employer or an afhliate of the 
employer. 

To the extent that an eligible individual account plan can acquire 
qualifying employer securities, it may acquire these securities from 
parties-in-interest if the acquisition is for adequate consideration and 
no commission is charged in the transaction. (The conferees intend 
that if a purchase is made from an underwriter who assumes the risks 
of market fluctuations after the award date, the underwriter's margin is 
not to be regarded as a "commission. ") A similar exception from the 
prohibited transaction rules (in both the labor and tax provisions) is 
available for the acquisition from an employer of qualifying employer 
real property, the leasing of such property to the employer (or its 
aSliate) and the sale of such real property back to the employer on 
termination of the lease for adequate consideration. However, real 
property is not qualifying employer real property unless it is leased 
to the employer. Therefore, except for qualifying leasebacks, a plan 
generally is prohibited f rom acquiring real property f rom the 
employer. 

Other p/a@8. — Under the substitute, a plan other than an eligible 
individual account plan cannot acquire any employer securities or 
real property if immediately after doing so the plan would hold more 
than 10 percent of the fair market value of its assets in employer secu- 
rities or real property. The acquisition rules apply not only to the pur- 
chase of employer securities, etc. . but also to acquisition in other ways 
such as by exercise of warrants oi bv acquisition on default. of a loan 
where the stock was made security for the loan. Also, these plans (as 
eligible individual account plans) are not to acquire any employer 
securities or employer real property other than qualifving employer 
securities or qualifying employer real propei ty. 

In addition, if a plan holds moi e than 10 percent of the fair market 
value of it. " assets in employer securities and real property on Janu- 
ary 1, 1975, it is to dispose of enough of these assets to bring its hold- 
ings of employer securities, etc. to no more than 10 percent of plan 
assets on or before December 31. 1984. 

In general, the 10 percent holding rule will be met on the first date 
after January 1. 1975 (and on or before Derember 31. 1984) that a plan 
holds no more than 10 percent of the fair market value of its assets in 

employer securities or employer real property. Thus, if a plan on Jan- 
uary 1, 1975, holds qualifying employer securities and qualifying em- 

'Qualifying employer real property includes the real property and related personal 
property. 
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L8] 9g ployer real prope& ty ivo&'th '+00, 000 and has total assets &vorth $1, 000, — 

000, the pl;rn must b& i»g its c&nploycr se«uritics, c. tc. , clown to 10 per- 
cent of phrn assets. If, e. cr. r there is a substa»tial market risc in the 
value of the pla»'s other assets in thc yea& 1!)76, so all plan assets are 
now wo& th $2, 000, 000. but employe& securities arc still wortl& $200rppp. 
tl&en tire holding &equir. ement has bee&& met and from that time on, 
only thc;&cq»isitio» rule &vill affect tire pl;r&» (Uncler the acquisition 
rule, thc plan could»ot acquire;&ny more qualifying employer secu- 
rities in 1076, since in&mediately after the acquisition more than 10 
percent of plan assets would be invested in enrployer securities. ) Also, 
if the fair ma&lcet value. of other plan assets dec& ease to $1&500, 000 in 
1077, so the plan has $200, 000 of employer securities and $1, :&00. 000 
total assets. thc plan will not violate the holding (or acquisition) rules, 
since it met the holding rules in 1976. 

Under the substitute, a plan is not & cq»i& cd to d isposc of r»or e q»ali- 
fying employer securities than would bring its holclings clown to 10 
percent, of thc fair market value of assets o» the& elate of enactment. 
Th»s, &f &x plan had $200, 000 of employer scc»» t&es ancl 41, 000. 000 
total assets o» date of enactment, it woulcl satisfy thc 10 per'cr nt 
lrolding rule when it had employer sec&&rities of %100. 000, even if its 
total assets harl clroppcd to $900, 000. 

The substitute allows a special election for calculating the 10 per- 
cent holding rule (but not the 10 percent acquisition rule) . Under this 
election, the 10 percent holding rule is n&et if on or before December 81, 
1984, the value of errrploye& securities which are held on January 1, 
1075, is no greater than 10 percent of the fair market value of plan 
assets on January 1, lc&75, plus en& ployer cont. ributions to the plan made 
after Decer»ber 81, 1074, a&rd prior to January 1, 1085. For this purpose, 
employer contributions are to be includecl only to the extent of the 
growth in the value of plan assets (other than c&nployer securities) 
from January 1, 1075, through December 81, 1084. Election to make 
this provision applicable must be made prior to January 1, 1076, and 
the election is irrevocable once it is nrade. For purposes of this rule, 
employer securities held on January 1, 1¹, are to include employer 
securities the o&v»ership of which is derived solely from the employer 
securities held on, lanuary 1, 1075, or from the exercise of rights de- 
rivecl from such ownership under regulations to be prescribed by the 
Secretary of Labor. This election is to be. available only for a plan 
which holds no e&»ployer r eal property, and does not acquire employer 
real property until afte& Dece&nbc r 81, 1084. 

A plan »rust be half-way toward»&cetin~ the 10-percent rule b 
De b cember 81, 1070. The &»axi&r»»» percentage of assets that a plan may 
have in employer securities and er»ployer real property on that date is 
to be established by regulations (which are to be issued by December 81 

), Generally, it is expected that the regulations ~vill provide that 
y ecem er 

the &naxinru&n percentage of assets that a plan may have in employer 
securities ancl real property on (or before) Dere»&ber 81, lc&7!&, is to be 
determinecl by aclding 10 percent to half of the percentage of employer 
sec»rities, etc. , held by the plan on January 1, 1975 in excess of 10 per- cent. For example. if 15 percent of tire pla»'s assets are in employer securities on January 1, 1975, generally it is expected that the plan 
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L3&0$ must have reduced its percentage of employer securities to 12i/~ per- 
percent on or. before December 31, 1979. (That is, 10+ (15 — 10) = 12i/2. ) 

2 
If securities are qualifying employer securities they generally can 

be acquired or held notwithstanding the prohibited transaction rules, 
if acquisition is for adequate consideration and no commission is 
charged and if acquisition is allowed by the employer securities rules. 
However (except as noted above for eligible individual account plans), 
acquisition and holding of these assets must also meet the rules of 
prudence, diversification, etc. Therefore, if. the diversification and 
prudence rules require that less than 10 percent of plan assets are to be 
held in employer securities and employer real property, the lower limit 
is to govern. Furthermore, the exclusive benefit rule also may apply. 
Thus, while a plan may be able to acquire employer securities or real 
property under the employer securities rules, the acquisition must be 
for the exclusive benefit of participants and beneficiaries. Conse- 
quently, if the real property is acquired primarily to finance the em- 
ployer, this would not meet the exclusive benefit requirements. 

Generally these rules apply only to the holding (or acquiring) of 
ualified employer securities or qualified employer real property. 
nder the general prohibited transaction rules, a plan is not to hold 

(or acquire) any other employer securities or employer real property 
(since this would be a prohibited loan or lease, respectively). Of 
course, the general transition rules discussed below will apply to em- 
ployer securities or real property held on July 1, 1974. 
Civi7 liability 

Fiduciariee. — U'nder the labor provisions (but not the tax provi- 
sions) of the substitute, a fiduciary who breaches the fiduciary require- 
ments of the bill is to be personally liable for any los es to the plan 
resulting from this breach. Such a fiduciary is also to b liable for re- 
storing to the plan any profits which he has made through the use of 
any plan asset. In addition, such a fiduciary is to be subject to other 
appropriate relief (including removal) as ordered by a court. The 
place and manner of bringing civil actions against a fiduciary is de- 
scribed below. 

Generally, a plan fiduciary is not to be liable for any breach of 
fiduciary duty if it occurred before he became a fiduciary or after he 
was no longer a fiduciary. 

Party-in-intere8t. — A. party-in-interest ivho engages in a prohibited 
transaction with respect to a, plan that is not qualified (at the time of 
the transaction) under the Internal Revenue Code may be subject 
to a civil penaltv of up to 5 percent of the amount involved in the 
transaction. If the transaction is not corrected after notice from the 
Secretary of Labor, the penalty may be up to 100 percent of the 
transaction. 

Ex'aulpatory provi8i~ and liabih't~~ insurance. — Under the sub- 
stitute, exculpatory provisions w'hich relieve a fiduciary from 
liability for breach of the fiduciary responsibility rules are to be 
void and of no efFect. (However, this is not to aRect the fiduciary's 
ability to allocate or delegate his responsibilities, as described above. ) 

The substitute also provides, however, that a plan may purchase 
insurance for itself and for its fiduciaries to cover liability or loss re- 



Conference Report 93-1280 

s ilt', . i, . f'! &&! & t]i&!!-;i& i. , or &», uissio!'s if tli('. iii:!!i'ai!ce peri»its i(('oiirs( b'p 

f I'!c E? &s!i!'&'1' a''"&1!1? ! I!& fi&111&'iai'i«s in oils« of' a 1» ca«h of fidu«i;lrv i'('- 

~la&! Es! l& l]!I v. A &s&'&. I»i&1«&' tl!c silbst lt!? tc, a fiduc!iii'v lilil&i pure]&as& lii- 

I 1"i!;&' l ( '»i & i !! is &&iv» li;ibi] ity. aiu] . :iii &. !»ployei' o! i! nioii uuiy 1»!!— 
]i i]&!Eiti i!is!;i;iucc for. p]iin fi(1»cia! ies (and tlics&. po]icics iiccd 

!!Ot ]. !'ovi&]c fol' &'c&'oui'sc E. 
1 1 
) i & r &' )'i', !, i & 

' () )! j&i' &) )& I 3) ) & C &l /i '!I ! & &!! l ) 0 i) '& 

)'. &, &)«)i«):;, :). — — As i»&l i& at«1 al&&&vc& tlic substitute est:iblishcs D!i ('x«is&„ 

tilx &&!i dl~q&1!&I! ficd 1&&. ;?' o»s '&v]io pili'tlcl]&ate lil slieclflc pl'ollll&ite(1 

tra1&sl&«tioi!s i& s]&('ti»&& a pcnsin» p]an. Tlie tax applies with r(sp(&t, 

t&& a 1&]an w]&i&]i lies &l!!;!]ifie&1. af'ter the effective date of the pro. iibitcd 
tians!«tio» provisi&»is (or h;is bee» determined to qualify by ihc "'&ec- 

r&'tal'&&' of tile I r&'as??r&&' lllidcl' sc«tloil 401, 40i](a), 01' 405(a) ot tlic 

('odc) aud with respect to a qualifie individual retirement account, 
bo»d &&i;!nnnity (?ui&]«r sections 408 or 409). The prohibited transac- 
tion i. il(s and (xcisc tax sanctions are to continue to apply even if the 
pla». ctc. , should later lose its tax qualification. 

T]iis excise tax generally follows the same procedures as the tax on 
s(lf-&1«a]i»g enactc&1 in lent&0 Tax Reform A«t with respect, to private 
foun&h!tin&is. Tlic tax is at tivo levels; initially, disqualiticd 1&ersons 

who participat& in a prohibited transaction are to be subject, to a tax 
of 5 percent of tlie iimount involved iu the transaction. per year. A. sec- 

ond tax of 100 per«&nt is iniposed if the traiisaction is not coriected 
aitci notice fi om t]ie Iriiernal Revenue Service tliat th» . -i&erccnt tax 
is dii(. '. 

Fo]lowing prese»t ]aiv ivith i cspect, to private foundations, under t]ie 
substitiitc w]iere a fi&luciary participates in a prohibited transaction in 
a ca]'&acity other than tliat, or in addition to that, of a fiduciary, he is 
to bc tre;ited as other disqualified persons and subject to tax. Other- 
ivis&, a fiduciary is not, to be subject to the excise tax. 

'I'he first, -level tax is oived for each taxable year (or part of a year) 
in the period that begins with the date when the prohibited transaction 
occurs and ends on t]ie earlier of th( date of collection or the &late of 
mailing of a deficiency notice for the first-level tax (under section 
6212 of thc Internal Revenue Code). The first-level tax is imposed 
iiutoiri;itically ivitliout rcgar&l to whether the violation ivas inadvertent. 

If i»ore than one person is liable for the excise tax as a result of a 
pai tie»]ar piohibite&1 transaction, they all are to be jointly aiid sever- 
ally li;il&1&. I& or example, if the prohibited transaction involves $100&- 
000, all &lisqualifi(&1 persons who participated m the transaction v ill 
be jointly a»d severally liable for the first-level tax of $5, 000 (per year 
in the, taxable perio&1) and also jointly and severally liable for the sec- 
ond-]eve] tax of $100, 000, 

The excise tax on a prohibited transaction is dependent upon the 
amount involved in the transaction. The substitute provides that the 
amoiuit involved is the greater of the fair market value of the property 
(inc]»ding money) given or received in a transaction. However& with 
regard to services which are necessary to the operation of the plan and 
which generally may be paid for if the compensation is not excessive, 
the ainou»t invol'ved generally is the excess compensation. For the first- 
1 eve] tax, the amount involved in a prohibited transaction is valued 
as of the date of the transaction. However, for the second-level tax 
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4322/ the amount involved is valued at the highest fair market value during 
the correction period. The higher valuation is used for the second-level 
tax so the person subject to tax will not delay returning the amount 
involved to the trust in order to earn income with this amount. 

A. piohibite&l transaction may be corrected to avoid a second-level 
tax. at aiiy'ti»ie before the 90th day after the Internal Revenue Service 
mail. ; a iiotice. of deficiency with respect to the second-level tax. EIow- 
ever, tlie 90-day period may be extended by any period within which a 
deficiciicy camiot be assessed (because of petitions to the Tax Court), 
and»iay also be extended for a period which the Internal Revenue 
Service deter»iines is both reasonable a»d necessary to correct the 
l&rohibited traiisaction. 

To coi i cct a l&rohibited transaction, the transaction must be undone 
to the extent l&ossible, but in any case the final position of the plan 
»iust bi. »o woise tl&an it would have been if the disqualified person 
wein acti»& iiiiiler the highest fiduciary standards. The higher valua- 
tion to bi used iii computing any second-level tax that might be appli- 
cablc is also tlie valuation to be used in correcting the transaction. In 
othci words. coirection requires that the plan receive the benefit of 
wliatcver 1&aig, iin turns out to have been involved in the tiansaction. 

Before scndiiig a»otice of deficiency with respect, to tlie first level 
a»d sccoiid lcvi 1 taxes, the Internal Revenue Service is to notify 'the 

Secretary of I. abor a»d provide him a reasonable opportunity to obtain 
a correctio» nf the prohibited transaction or to comment on the im- 
l&osItion of tliesc taxes. EIowever, the Service will be able to waive 
(or abate) oiily tlie seco»d level tax (and not the first level tax) upon 
a coi icctioii tb it is obtained by the Secretary of Labor. 

I'olur&ta&y sctroactiz'e apphcation. — Under present law, if a pro- 
hibited transaction occurs, a plan (and trust) loses its exemption from 
taxation. If a trust is disqualIfied because of an act of the trustee and 
the cml&loycr& tlien tlie income tax imposed on the trust may be paid 
out, of fuiids othcrivise available to provide employees' retirement 
benefits a»d tl&c saiiction may then fall on in»occ»t employees. To cor- 
rect tliis prr&l&lem i» the future, the substitute eliminates disqualifica- 
tion a»d i»stead would impose an excise tax sanction for a violatioii 
of the 1&rohibited tra»sactioiis provisions. 

'I'he substitute also niakes tlie excise tax sanction available — on a, 

wl&oily x ol»ntaiy basis — i»stead of the disqualification sanction in the 
case of pl;i»s whi& h have engaged in l&rohibitcd ti ansactions in (open) 
years bcfoic tlie efYective ilat&e of tlie»ew 1&rohi', &ited transactions. 
'I'hereford, if a disqualified perso» w&th respect to a pla» elects to be 
subject to a»d l&avs tlie excise tax, the»lan &»icl trust aie not to be 
disq»alific&1. I&'or 1&»»poses of tliis application of the excise tax, the 
1»'oliibItc 1 tia»auctions aie to be defi»ed bv present section 508 (b) 
or (g) of the ('&&dc a»&1 the amount. involve(1 is to be the amount that. 
would bc deter»ii»ed i»ider new scctio» 4975& of the Code. Since the 
tax is to bi wlii&lly x oluntary, the joi»t and sever al liability provisions 
of iiew se "t Io» l97:& are iiot to apl&lv (unless there is an election bv sev- 
eral &lisqiialific&1 pi rsons to this c8ect). Also, the first-level tax that is 
to be l&aId»»d& i this provision will be owed for taxable periods cal- 
culated under»exv section 4975. Thus, if the prohibited transaction 
(under l&rm«r&t section 503) occurred in 1972 and is corrected in 1974, 
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L323$ i)«. fi& st-1& vvl tax )&vi)) be owed for 1 )72) ) )73) A»d 197') As under new 

«ccti&»& 107&), t)i(! sc('o»d-lev('1 tlix wi)) bv. Owe&1 o»ly &f. 
' Lli(! tt'lt»sacfion 

is noi. co» & vte(l with'ii tl&c )i»ie nil&)wv(1 l)y i i&;it, . Octioii. 

, )i»&c, this is to be a relief provision, no li;&bility is to be imposed 

ti)i&1& i tl&«1;&b&)v 1» ovisions of ihe subsi it»tv, oi» ', pc&son who i»ay be 

;1 pl;»& fi(l»& inly;iffy&', I &»i&nry 1, 1075, if lu! f;&ils to pay the tax an&1 

tli& pl;»& is &lisq»;ili )iv&1. ('. 0]ts«qucntly, nny dvcisio» to )):ty ov iiot to p;iy 

i)iis optioiiit) i;ix is io be &fvv»&ed to h:& v&, b& vn»tii&lv, b&. f'ovc, J;&&&it:tt y 1, 

)!)7, '), ;»&(), t hvi &')'0& v, to 1&v. &Y&n&lv, b&! fo&&e tl&&i stthstit lit& wo&il&l vst;lb)is)i 

il»y &)i it i& s oii 1) );l ii fi&) i)& 1;i & ics. 

1&&, 'fi ni t&'or&a 

'1'l«si&bsi it&&tv. &lcfi»& s 'fi&liiciniy" ns any pc&son &v)to vxvtcises n»y 

&lie& 1'&'ti&»inly;&»thol ity or co)it&»1 les))c&!ti»g n& ti&A«v»i(»t of n plait, 
&'x('1'&'Is('s n»)& l&litho&'ity 01' co»i)'ol )'('s))(!('f ittg fh&' Il»l&11')'('»1('llf, oI' 

(lispositio» of iis assets or has nny disc& &tionnry nut)iority ov vespo]t- 

«ibi]iiy in ihv. n(l&ninistvntion of the plnn. )Ender this definition) fl- 

(in«lilt'lcs i&tc) t&de ofh('vt's An&1 dirc&!tors of n. plan, t»en&bers of n plan's 
i») & sii»vnt co»a&niff( v nnd persons who sc)ect these individuals. Con- 

sv&piv»t)y) the deliiYition includes pevsons wlio have authority and re- 

)q)ol&s&l)llliy wit)i 1'('sp('&'t l 0 i)&(' 1»Aifc&' ill ()»est&011) 1'cg)'nl'dless of tll&!lr 

form;il i itic. The term "fi&1»&. . iary" also i)re)i&&les nny pvrson who r&»idcvs 

&&tv('. St l&i&'»i' Advice fov &1 fce i&t)&'l 1»(')ltd&'s 1)vl'soils i 0 w)loll) '&its&'1'&'- 

i tot)i) & y 
' d&iitvs h&iv(' bv(!]i dc)(&gat((l by t»ii»c(l l&(lu( lilt't(!s. 

'lVhi)e the, oidi»:»y fui&etio»s of (&»isiilia»is an&1 A(lviscvs io e»&- 

ploy( v, be»('fit. 1)hi»s (otl&er il&n» ii&vvst»&c&ii. n(1 vis& & s) truy t&ot be co»- 
sidvi&v(1;is fi&liu i;ivy fu»ciions, it, imisi be i v&. og&t&inc&) ili;ii t)tc]e will be 
sift&&&tiol&s w)ic&'0 sit& li consult&»&ts a&id &ulvisv&"; i»;iy bcc, ;»&s(! of thvir 
specin) expertisv, in cA'ect) be exercising &lisci&ction;tvy authority or 
c»ltv«1 ivii li i cs))ect to the ]Ytanngemet)t, o&;t&lt&ii)& ist t iii'ion of' su& h plan 
oi so&»e i&iiil&o) ity ov &'. Oni&'ol i'egarding its;&ss& is. In sii& li & iis(. s, t I«', y 
;&re. io be ]vga&(1&d ns )iav&ng «ssttn&ed fidiic»ti y Ob))g)nt&0»s &vti'hi» tlte 
t»ca&Yi&&g of i he )lpplicab)c defi»ition. 

The. hlbov &lvli»itio]1 of a "party-it&-i&Ytvt(st' ittchidcs tlie follow- 
&»g g(']let'nl ('ili'P&)'ol'1(!s. (1) I la]1 &ld)Y)i»]sf&afore) of)lect's) fidttctn]'Yes) 
t&ustcvs, (iistodi;i»s, cou»sel nnd ei»ployecs. (1) Poisons providing 
sv& ) i: vs to;& pl:»i. (')) Thc vmploycl ) its (»&ployv( s, of)i(v& s, divrcto&'«, 
oui()-p&. t'cv)tt s)u&&l)ol(lvrs. (4) (', 0»tvo))ing ov (oil)roll(d ))&) ties 01' 
pill'fl('s ll»&1('1' ('oil&li)otl ('olltl'01 (and tllell' ('&Y)ploy('. Cs, oflice i's, dl 1'('&', foi's, 

1&)-))& 1& vnt sli;»vholdv&s). (l. n(lvi the. siibsiiiute, "& o»t) ol" is g n- 
('1'&ll )y d('fill('(1 At ))t)-p&'1'&'v»f ow Jl('vshtp. I Io&& & vvi, i ) iv &«'& 1&vi;il'y of 
). ;ib&» ni&d &)vc& vtit& y of Ti&vasui yn&&iy, by &'eg)'tilni io». i vdt&« this pvt- 
«» t, &gv. ) (, ")) )&!&]&p)oyce 0&'gnnizations wit)i &nc»&b(&'s «ov&vvd by tile 
p)A&l) its v»iployc&'s, its oflicevs;tnd directo& s an&1 its nfli) intcs (6) Cer- 
t&lit& 1'('1&if I v('s All(l pili'filv&'s ot pal'f les-11&-lilt('1'(', st ill'(! Also f 1'('. »fed ns 
ptl 1't &vs-1»- t »t(')'vst . 

T & 

& 'l l('1('1' the f'ix pl'ovisio»s, the s&in&e g('tu'1"tl cntcgot'ics of persons 
;i&ie (lis&)tulifivd p(&so»s, davit)t some di8n'v&tees. Altl&ougli fi(luciaiivs 
:»&e &lis&ltt;&1 ificd p& & sol&s i»&der tl&e tax provisions, tl&ey live io be subject 
to thv & x& is& t;ix &»ily if. tl&ey nct. in a prol&ibitcd tt;&»section in a capac- 
ity othev tl&nn thnt of a fiduciary. Also, only liighly-compensated em- 
ployees are to be treated as disqualified persons, , not all employees of 
an employer, etc. 
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4324~ I'rohibition cga& &st certain, per8on8 hoke'ng once 
The labor provisions of the substitute prohibit a person who is con- 

victed of certain specified crimes from serving as a plan administrator, 
fiduciary, o%cer, trustee, custodian, counsel, agent, employee or con- 
sultant of a plan for five years after conviction or five years after the 
c»d. of i»ipi iso»»&i iit, whic]&ever is ]ater. However, such a person may 
serve as an administrator, etc. , of a plan if his citizenship rights have 
been fully restored or if the United States Board of Parole determines 
that his service ivou]d not be contrary to the purposes of the labor 
provisions of the substitute. 

Cori&oratio»s and ]&aitncrships are not. to be barred fiom acting as 
plan administrators, etc. , without a determination from the Board 
of I'aro]e tliat sucli service ivou]d be i»consistent with the labor pro- 
visions of tlie substitute. 

Xo one is to k»ov iiigly permit another to serve as a plan administra- 
tor, etc. , in violation of this provision. Those who violate this pro- 
vision may bc fined iil& to $10, 000 and also may be imprisoned for up to 
one year. 'I'his provision is to apply to crimes committed before the 
date of enactnicnt. 

szondi ri. g 
The labor provisions of the substitute generally require, every 

fiduciary of an en&ployec benefit plan (and every person who handles 
fii»ds or ot]iei 1&i opcrty of a pla») to be bonde&]. This provision gen- 
era]ly is idcntica] to presi»t section 1:] of the We]fare and Pension 
I'lans I)isc]os»re Act and it is i»te»ded that the construction given 
to t]ie bo»iliiig i cquirenients before en;ictment of the substitute wou]d 
co»tin»c. C~ciiera]]y. t]ie amou»t of the bond is to be not less than 10 
]&er;c»t of tlic funds hand]cd and»ot ]ess than $1, 000 (nor more than 
~&;&00, 000, exec]&t as otherwise required by the 10 percent rule or as 
]&resiiibcd 1&y the Sccietaiy of labor). The substitute wou]d not re- 
quiie;i bo»&] if pla» benefits aie ]&aid only from the general assets of 
a»nio» oi ciii]&1:&yei. A bo»d also is not to be required for a domestic 
triist oi i»sur i»ice, coi poration subject to State or Federal supervision 
or exami»atioii if it has capital a»d surp]us combined in excess of $1 
mi]lioii (or suc]i other higlier aniount &leterinined by the Secretary of 
I. abor). I]i&wei ei, a special rule is provided for banks or other finan- 
cial instit«tIo»s cxercisi»g tiust poweis if their deposits are not in- 
sui&ed by t]ie Icederal I)eposit I»sura»ce, Corporation. In this case a 
bo»d wi]] not be required if t]ie corpoi'ation meets bonding (or simi- 
lar iequiie»ients) of State ]aw which the Secretary of Iiabor deter- 
mines are at. ]cast equivalent t&& bonding requirements imposed on 
banks imdcr I&'edera] ]aw. 

It is ex]&ected t]iat. regulations to be prescribed by the Secretary of 
I. abor under tliis provision wou]d include procedures for exempting 
plans w]icrc othei bonding arrangements of the employer, employee 
organization, iiivestnie»t, manager or other fiduciaries or the overall 
financial co»ditio» of the plan or the fiduciaries meet specified stand- 
aids deemed adequate to protect the interests of the beneficiaries and 
participants, including bonds subject to a reasonable maximum for 
professio»al investmeiit managers supervising large aggregations of 
clients' funds. 
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L325$ Eff ective date arA trarrw'tr', on rrjlee 

Generally, the new fiduciary responsibility rules are to take efFect 

on, lannary 1, 197, r. However, witlr respect to any plan which is 
covered by plan termination insurance and which terminates before 
, January 1, 197', the fiduciary rules are to take efFect on the date of 
enactnrent of the bill. 

Uncler the labor provisions, the Secretary. of Labor may postpone 
until January . r, 1976, the efFective date with respect to the require- 
ments for establ ishing a plan and establishing a trust, , the rules regard- 
ing liability for br each by a co-fiduciary (other than the rules allowing 
delegation of asset management functions to an investment manager) 
and the rules prolribiting exculpatory clauses. The Secretary of Labor 
may allow such a delay only for plans in existence on the date of 
enact»rent and only if he determines (on application of the plan) 
that the delay is (1) necessa, ry to amend the plan instrument, and (2) 
not aclver se to the plarr participants and beneficiaries. 

To prevent urrdrre hardship, the substitute also provides transition 
rules for sitnations where employee benefit plans are now engaging in 
act, ivities whiclr do not violate current law, but would be prohibrted 
transactions»ncler the substitute. 

One of the transition rules permits the leasing or joint nse of prop- 
erty involving a plan and a party in interest under a binding contract 
in efFcct on July 1, 1974 (or purwnant to renewals of the contract), 
to continue for 10 years bcyoncl that date until June 30, 1984. For 
this tra»sition rule to apply, the lease or joint use must remain at least 
as favorable to the plan as an arm' s-length transaction with an unre- 
lated pa, rty and m»st not otherwise be a prohibited transaction under 
present law. A. similar. 10-year transition rule applies to loans or other 
extensions of cr eclit under a binding contract in eA'ect on July 1, 1974 
(and renewals thereof), where the loan remains as favorable as an 
arm' s-length transaction with an unrelated party and is not prohibited 
under present law. 

Tho substitute allows a plan to sell property, at arm' s-length terms, 
to a par ty in interest where the property is now under a lease or joint 
use which qualifies for the 10-year transition rule described above. 
Sales of this type, must occur before July 1, 1984. This transition rule 
is provided because it appears that such leases are not, uncommon and 
in such cases often a party in interest is the best available buyer. 

The substitute allows a fiduciary to provide multiple sc. rvices to a 
plan until, June 30, 1977, if he ordinarily and customarily furnishes 
services on June 30, 1974, Under this provision, such a fiduciary 
would not be limitecl to providing these services to plans which he 
serve&1 on that date, but he could take on new customers after that 
date. Under the. substitute, multiple services also can be provided until e, 977, if they were being provided under a binding contract 
in eA'ect on July 1, 1974 (or under renewals of such a contract). It is 
intended that under this provision fiduciaries can continue to pro- 
vide such services for the next three years in order that they might 
continue their business during the pendency of and application for a 
variance from the prohi'bited transaction rules. However, these serv- 
ices can on y e provided under the transition rules if the price is at 
least an arm' s-length price during the whole transition period and if 
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L326~ they would not constitute a prohibited transaction under current sec- 
tion 503 of the Internal Revenue Code. 

The substitute permits a plan to dispose of excess employer securi- 
ties or employer real property owned by tlie plan on June 80, 1974-, and 
at all times thereafter to a party-in-interest if the holding of such 
property would violate the rules governing holding of employer se- 
curities and real property, and if the sale, etc. , is at fair market value. 

3' I. LABoR AND Thx ADA11NISTRATIoN AND ENFoR("EVENT (SFcs. )01— 
510 AND 1041 — 1052 or TiiE IlILL AND SEcs. 747|) AND 7802 or THE 

INTFRNAL REEENUE CODE. ) 

I. a. bo) 1&e pa) t))&r))t 

(, "ri))))'))al penalty. — I~ncler the bill as passed by the EIouse, any per- 
son who willfully violates any of the provisions in title I of the A. ct, 
makes any stntcinc»t in any report requirec1 to be filecl or to be kept 
u»clcr tliat title knowing that it is false or misleading in any material 
fact, or fo! gc s or countei feits or passes as true any document knowing 
it was forged or counterfeit, for the purpose of influencing the acts of 
tlie Secretary of Labor is guilty of a crime which is punishable by a 
fine, of up to $1(). 000 nnd 5 yeai s of imprisonment. , or both. If the act 
is committed by someone other than an indiviclual the fine mny be up 
t o $200, 000. 

Thc bill as passed by the Senate did not contain comparable pro- 
visions but dicl provide for a fine of up to $1, 000 and 6 mouths im- 
prisonment, , or 'both, for willful violation of the disclosure provisions. 

I, ndcr the coiifere»ce ngreeme»t& ally person who willfully violates 
any piovisio»s i» title I of the bill relati»g to reporting nncl clisclosure 
may be, fi»ed not more than $5, 000 or impi isonecl for more than 1 year, 
or botli, except that in the case of a violation by a person other than 
an inclividual the fine niay not exceed $100, 000. The conference agree- 
me»t retains piesc»t criminal provisions of Title 18, U. S. C. relating 
to false statcmc»ts, bribery, kickbacks, embezzlement, etc. . in connec- 
tion with e»iployee benefit plans. 

(', i ril penalty for faih)re to disclose. I. nder the bill as passed by 
the Ilousc, if a ])ln» achninistrator fails or refuses to furnisli n partic- 
ipant or n beneficiary with a copy of the latest annual report (or such 
other i»forinntio» that is required to be furnishecl under the Act) 
within 80 days after a request for it, the aclministrntor may be per- 
sonally linble to the participaiit, or beneficiary for up to $50 n clay 
fro»i tlic date of the failure and a court, in its discretion, mny grant 
such other relief ns it deenis proper. The bill as passed by the Senate 
co»taiiis no comparable provision but relies upon the existing pro- 
i isions of law to impose liability on the plan administrntor. Vncler 
the confere»ce agreement the administrator may be personally liable 
to the pai ticipant or beneficiar for up to $100 per dny from the elate 
of the failure ancl tlie court may in its cliscretion order such other 
i elief as it elec»is proper. 

(!i))il ace'io))s l)yl)art)'eipants a'nel, be))eficia)ies. In addition, undei 
the bill as passccl by both the House anti Senate, civil action inny be 
brought by a participant or beneficiary to recover be»efits due uiider 
tlie pla», to claiify rights to receive future benefits under the plan, 
nnd for r~elief from breach of fiduciary responsibility. 
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I u(1(. 'i' the c()»f('!'('!ici i "l'c'(. nlP»i. Civil aetio»s may bc broui&'ht, bv 

]&a! li«ii):, !!T i» bc!( fie);!) i to r«i ov';: bcucf]ts il»i. !i»&li&r the plan, to 
i 

(']!1 )') { v i'! &'] i s l 0 )'('('('i) i' i ((T I I!'i' 1!'". )"'. (P»li(1' l' Th(' ])1;i», i!»d for l c l, i. f 
1 

fro»i ]!r('. ;c]! (&f tii'«ii iaiii )(-spo&u. . ihI]'. (y. 1 he i . S. &'i:sl ri& t cou! ts ilr; 

i 0 1). ;i»« i'~(']»sii i j (;! i. (]ii l in:i a itl! i' '. . '])«('l to, '!etio». . ' 1)) vo vlrig bl'«!!i]; 

&! t ficl! « i; i l ! & S])&»is!]iil) i!y;! s iv«, 1 „-: . ~& 1»sii (' j» i! Sdi& ! Ion over Other 

;)c! I&i»s ti; e»]'i)i ie i;i' & ];:i i &'y])c", „ fit! . ;- Iits pro) i(li (1;»!ile! rIT]c I. Hnw- 

CVCr& Xvrt1! l'«. -])(«T TO S»!TS TO ('uii)! ' 1)(!!Ptlt I'igl!tS uni')C'!' ti!P I&]an Ol' 

to !«co) (!' 1)( lu ]i)) !i»i(cl' t]ic ])1(!1! ), ')!c]i clo lint 1»volve;ll)plication 0f 

t]i(' title' I ]!r(&' is!()us, Tli&-'v ul(iv b( 1&!'0»i&'ht. »o&t ou]Y irl L. S. dlstl'lct. 

corlrts 1 i(i ')]~)! ill Si;()P eo»)']s ot i'on(1)Pte»t ]»i'!s(l!ctlo». All such 

i! ctlous i!i FP((cra] 01' Sl))le co»)') . : !)!)e to bc 1('gar'&1(!cl «s (ll'!slug&' ur)c]Pr 

thc. !aws of tlie I ~11!Tcd, )T'!) T«s»i sllu! ] !l]' fiishlon To thos(' bl ought uljctcl' 

sectio&n '&()1 oi the I. li])o! -')Ia)) i P»)&»] 1(elatious Act. Of 1!W7. The U. S. 
dist& ict coi!1't. ) )! I'il To h:)) (' jul'is&1I& 1;i») of these actions lvithout regarcl 

to the i»»oui! t iu Po»» & i (l sy and )«it]iol)t regard to the citizens]lip of 
the parti&. s. I» liny aetio» br&)ug]. t ]iy a parti(ipant or beneficiary, t]ie 

court »lay;)]]&) a !&Paso»ab]c at t&)r»ey's fees or costs tn (. ither party. An 

action iu tlic 1 . S. dist) ii t court r)~;iy he brou( ht in tlie clistrict where 

the plan is;icli»iilisrerec1 oi ivhe)( T 1!e breach of fi(luciary cluty took 

place, 01' &v])P)'(-; a (1«fc!)(]a»t, Icsid«s 0&l ri'liry bc fo»rid. I rocess ln'lv bc 

sei ved. i»;iny oth«r (I isti i; t ~v, rcrc;) defendant resiclcs or nlay be fo'md. 
If a, paiti«ipant or beni'. fiici;iry bi ing&s an action in Federal court to 
enforcr. ri& ]its und«r ti! ]e I. ]ie is to pi ovide a copy of the complaint to 
the Secreta) y of I. ;(1)or ariel thc S«. r&. tary of Treasury by certifiecl mail. 
A. copy i; not reqiiirc. cl to be provi&lecl in any action which is solely 
for the 1»iipos«of )«col«iiui& be»(fits under the plan. The Secretary 
of I. abor or Tlic S«c!)et;lry of T) casur y, or both, are to have the right to 
intcrvc. -ne in any actiou at their elise! Ption. 

(. '&'»&')r. «( tior&e by the &eerete() y of 7 ubor. — Under the bill as passed 
by the House, the S«cretary of I. abor may bring suit for breach of 
fiduciaiy responsibility iud to enjoin anv act or practice ivhich vio- 
1;lt«s th& ]» 0) isio»s of' title I of t]ie Act. The Secretary of Labor may 
also inter! «n&. iu a& tions bro:ii&]it »nder the Act by participants and 
beneficiai ics. 

I »d«r j)i«bill as passed by the S& nate, the Scicrct;lry of Labor may 
petition the court for au or(lci requiring the return of assets trans- 
ferred froiu a retii clnciit funil, requiring the payment of benefits to a 
participant, or beneficiaries, restraining concluct vio'] ating the fiduciary 
rules, aud (&(a»ting suc]i oth(i appropriate relief including the re- 
moval of a fii&luciary. The Secietary is also authorized to bring suit 
lvhe» h( believes that a» employee benefit fund is being or has been 
administerecl in violation of the Act or the governing documents of 
the retirement funcl. In acldition, the bill as passed by the Senate 
authorizes the Secretary of Labor to intervene at his discretion in 
ac ions brought under the A. ct by participants or beneficiaries. 

Tlie conference agreement, generally conforms to the provisions as 
passed by the House. The Secretary of Labor may bring an action 
for breach of a fiduciary duty or to enjoin any act or practice which 
violates the, provision of title I of the Act or to obtain any other appro- 
priate relief to enforce any provision of that title. In the case 
of a transaction by a party iir interest with respect to a plan which is 
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L328»ot qualifiecl un&lvr the Internal Peeve»ue Cocle, the Secretary of I. abor 
»In5 assess a civil penalty not to vxcevcl ~1 pel. cent of the amount of 
the trnlisactioii. If not corrvcted& an a~lclitio»nl penalty of not more 
t)ian 100 pc. i&e»t of tl«. tra»snctioii may bv imposed. 

In thc case of any 1&1;ln whic)r hns bc'en found by the Internal Revenue 
Servi(& to be;I qunlifiv&l employee bvnvfit pl;ln under tliv Internal 
Revvrrue Code (or wit)r respect to any plan whic)r hns n pending ap- 
p)i('nti&&rr fol a clvtvimi»ation to bv so q»n)ifred), the, Seer(tary of 
I. nbor . is Irot to i»i»g nii;iction for equitable relief with respect to n 

viol;ltion of thv pnl ticip;ltion, vesting nilcl fungi»&r stanclards of title I 
unless lie is lcqu(sted to do so vithc. r by the Secretary of the Treasliry 
or by or&c or liloi e plirticip;l»ts, bvnefi(iarics, or fiduci;iri(s of thv plan. 

P&e&&efi't cl«i or, 1&rocc&lr&& e. — The bill ns passe(1 by thv EIorrsv. co»tnins 
no prov isio»s pr ovi&)ing for pr ocv&hli vs for resolving &lisputvs between 
tile pla» n&llniuistrator «n(1 p;irticipn»ts or bvueficinri&s. I'rider the 
bill;is 1&;lssed by the Sv»atc. (ach pviision plnn is require&) to establish 
;i 1&io(vcl»ie f&» a reviv&v of disputes 1&& tlvvvn the plan adnlinistlator 
;l»&l plitici)&;i»ts oi beneficiaries anti nA'orc) «n oppoitunity for nrbi- 
tratioil of any &lispute. I n&lvr the co»fere»ce ngreen«iit every cm- 
pl(&yee b(nvfit plan is r(quiled to proviclv adequate notice in writirrg 
to niiy p;lrticip;lnt or bvn(frcinry w)rose chlinl for benefits under the 
plail hns bvvr«)&»iv&1, svtting fort)i the specific iensoils for denial 
ivr itt& li in n:n;inner calcu);itvcl to be ii»dvrstood by the participant. In 
nd&litio», tlie plnil n&lministrltor is req»ired to nA'ord a reaso»able op- 
1&ortuliity to;i»y 1&nlticipii»t or bvlivficiary ivhose clnim for benefits 
lies bvvn (lv»ie(1 foi a full and fair review of this clecision by tlie plan 
ll(1»11111)f I" lfol'. 

li«. &, stiyoto& y «wthority. — t. ndvr the bi)1 ns passvcl by thv. EIousv, 
the Secret&i& y of I, abor, ~v)&ere he has reasonable cause to believe t)int 
violations of the provisions of this bill have been committed, mny enter 
pl;I& vs, iusl&vct;lccoilnts nnd question persons to the extent he cleenls 
iree(ssnry in orcler to determine, ivhet)rvr any provision of title I has 
1&ev» or is nbout to )&e violntv&l, The Sccrvtnry is;luthoi izv&l to request 
the fi)ill&~ of supporti»g sche(lules of iilforni;ition;lncl to publish nnd 
I'Ppor't on '11»y l»vPsflgnf loll to &Iifvl'Psfv(1 pel'sons ol' gov&'I'nulPrlf, 
ot)icinls. 

I rider t)ie bill as passed by the Senate, the Secretary lnay enter 
premises nnd i»spcvt ivcoids nncl accounts but he may make no more, 
t)lan oue ex;lruiiiation of books nnd recorcls per year unless he has 
&&Paso»;&1&le cause to be)ieie tliat t)rere was a, violation of title I. The 
bill lis p;issed by the Senate also autliorizvs the Secretary- to require 
tliv, )ili»«of supporting sclivclulvs of information, The Secretary of 
I. nboi is~fur't)rvr authorized to»lake nrraugeiuenfs with the Secretary 
of Treasury to prevent drr)&)ication of effort regarding investigation 
of vio)atioiis relating to ficluciaries. 

I rrc)('I' tlie co»fvi ence ngl(enieiit, the Secretary of I abor is to have 
the power iu order to &leterruine lv)rether there )iave been violations or 
there are about to be violations of any provision of title I to make 
&1» lnvc'sflg&'ation. In con»&'etio» with fhv 1»vesflg;if lou, hv lrl;ly requll'P. 
tlie subniissio» o f i eports, books n»&1 records, nnd tlie filing of suppor t- 
ing dat&1, biit no plan may be l&eqliirecl to submit such books, rvconls or 
supporting cl;ita more than orice aiuiually unless the Secretary has 
reasouable cause to believe there may exist a violation under title I. 
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Q3g9g Thc )ec&'&&tary also may enter places and inspect records and accounts 

;»id question t]iose pcrso»s h( clccnis necessary to enable liim to deter- 

»ii»& t)i& facts relative, to the investigatio» if he h;is rcasoi&ak)le cause 

to ))& li& i e i]i& iie may exist a & io]ation un&ler title L The Hcc&'etary is 

;»&t)&o&ix& d to make;iviiilablc to persons covered by tlie plan and to 

any &lcpai t&»c»t oi agency of t)i( I'»it(d ')tates ir&for&natio» concern- 

in«;iny»iattc& )vhich lias l)ccn the s»bj& ct of the investigation. 
&~')&l)l)o& )«& l)o«& r; — V&id&"r tli& 1»11:is pass(d by th( EToi&sc. thc Hccre- 

i'i»'y 0 f 1 !&1&oi' &s giv&'» the sam«po&ve& s of subpoe»a;&s;»'c given to t)ic, 

Ice&1&» al 'I"»;&1& C&)&»&»ission. Thc bi]1 as ])&issc&l by tl&('. )( i&ate contains 
ilu sai»& pin& isio»s as that ]);&sse&1 by t)&c EIouse a»d i» a(ld&tion pro- 
vi(l(s tl&;!t t]i( . ")ccr&ta&'y of L;ibor &ri;iy delegate his a!iditing an&1 in- 
vcstio"&iti&)&i fu»ctioiis i&. ith res])cct to ii&siirecl banks;ictin«as fiduciar- 

1 

ics io;i])]»op& i;it( 1~'cd& &al ban]&ing age»ci(s. 'Ihc c&)»f& &c»cc a& ree- 

&iic»i a&lo])is th(, provisions of the bill as passed bv t]ic +enate. 
) l)prol»i«tio»s u)&tl&o)ized, etc'. — — I »clc&' tlic. bill as pass('. d by the 

IToiisc a»&1 thc, )cn;&le, there is aiitli&» iz& cl appropriations of such sums 
:&s»i &y b&»c& css:» y to e»ab]e th» He& &&ei;&ry of I. abo& io carry out his 
f'&i&u ti&»is;i»&] &1«ties iin&ler thc bill. I&i a&]dition, iinder thc bill as 
passed l)y tlic H&»atc, t)i( &(&&et&rx of I. abor is authorized to inc&case 
i!«' »»»&l)('&' of s!&])c&'g&'ad(& po. itin&is in t)ic T)cpart»ient, of Labor. 
1 &i&lci i]ic &o»f(i& &ic( ag&ee&n(»t tli&! secreta&y of Labor is aut)u)rized 
t&);&&1&1 & i&;&&I&) i& i&»i &1 ])&»itioii iii i)&& ((, ') — 18 )(&& cl in t)i(' I)& part»&ent of 
I. »)&o&:»&&] to ))]a& « ')(& additio»a) )&). itious in th(. C+-](i:in() 17 level 
»1 i)l(' DE'])»&'&»&put 0) )ii&bo&'. 

S'&) &ic» of l)roc&'ss. — I ndc& t]ic ))ill as pass('. d bv t]ic House, sub- 
poena or otl&cr le«al process of a c&&iirt &ipon a trustee or plan admin- 
istrator & o»stitiii(&s s(i & in on t]&c pla&i. 1&i addition, a ))lan miiy suc oi' 
be sued as an entity. T)ie, bill as )rasa(cl by the Senate does not contain 
co&nparab]c p&ovisi&uis. T)ie co»fciici&cc agre(»&( nt 1)asically adopts the 
provisio»s «s p&isscd by the EI&)us( )»&t pr&)& i&les th &i &vl&c& c a plan does 
»ot (1(si«»i&t& i» its pl&»i dcscr ipii(»&;in I»&livi(]u;&] as;&g'c»t for service 
of ]egal pi o& css, sci vice upon i lic 5(. & rct&» y of I. abor is to constitute 
'&d«&li&atc sc& vi& c. T&i tliat case t)ic Hcc&ctary»pon r«ceipt of service oi 
process is to not, ify the administr;ito& or any trustee of the, pending 
act&0&i xv&f )&1» ! ') (h&ys &1 ftcr 1&e is s('&'vc&]. 

l':r) fo)'c& o)c»t of j»&l(l))&or&t. — Tl&c, bill;is passed by thc Elouse pro- 
& i&les tl&ai ii i»oncy j«dg»&e»t u»dcr titl( I of tlie Act against the plan 
is t&) l&e ci&f&)i(eab]( only against the plaii as an entity a»d not against 
»1&y oth('&' pp&'so&1 i&&&less 'tllat pe&'soll s 1&ability &s ('st&lb]is]&cd &n his »1- 
&livi&]u:&I &;i])aciiy. Th(, bill as p;iss(&l by tlic. Senate &ii&1 iiot contain a, 
& o»&pa&ab]( p&ovision. T»(lc& the confe& ci&cc a& &ec&»(uit the II»usc pro- 
visions a& e a&)opt(d. 

6o&)e&»wc»t »'p)'&sc)&t&ztio)&. I')ot]i t]i( TIousc bill and the Senate 
amendment piovide for the iS('. &'&ci;&ry of I. ab&)r to bc, represent('d by 
atto&neys appoi&&ted by him in civil actions arisi»«u»der the Act, 
except, for litigation before t]ie i')»pre»&c Court and the Cou&t ot 
Claims. The conference agr(ement adds the qualification tliat "a)1 
sue}& )itigation sliall be subject to the. direction an(1 control of the 
Attorney General. " The net language divas added in order to make 
clear that, even though litigation is conducted by I. abor Department 
attorneys, there is to be authority in the Attorney General to resolve 
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those situations where two or more agencies of the Federal govern- 
rne»t have varying positions with respect to issues in litigntion and, 
rn such sit&ratiorrs, to assure that the government tal-es uniform posi- 
tior&s before tkre co&rrts. In addition, the Attorney General is to have 
n&rthority corrccr»i»rg tire preserrtatio» to the courts of the govern- 
»u nt's positior»vitl»espect to such issues of general importnnce as 
tire constitutionality of Federal la&vs. Under the confererrce agree- 
rn&nt, it is i»terr&lcd that in civil liti&~ation involving the Secretary of 
T. ak&or rmder this bill, the Secretary, in the nonrral course, will be 
represented in corrrt E&y tkre Solicitor of I, abor and his attorneys, 
with appropriate «rranger&rcnts bein«mnde between the Secretary of 
I, abor nnd the Attorney Ger&eral witkr respect to the active involve- 
nrerrt, of the Justice Departr»ent in the types of situations discussed 
above. 

1&'cl&orts to C'o&r&y&o8a. — Under the bill as passed by the House, the 
Secretary of Tinbor is to report annually to tkre Congress regarcling the 
;r&lrni»istratiorr of title T. This report is to include an explanation of 
the variances granted, a status report on any plan ok&crating with a 
varinn&. c and its k&&ogress in achieving compliarrce with the Act, the 
projrcted date for terr»irrating the. variance and information, and rec- 
omrnc»dations for further lc «islntion in corrnection with matters cov- 
er«1 by title T. Un&ker the co»fer ence agreement, tire provisions of the 
bi11 as passecl by tire I Touse gc ne rally are aclopte&l. 

(, 'ooze& otr'o&r b et&en. . &r ay&'&rates. — Under the bill ns passe&1 k&y both the 
ETous& err&1 the Senate, tire Secretnry of T. ak&or is authorized to cooper- 
ate with other agencies ancl r»nke agreements for mutual assistance. In 
ndditi&u&, under tire bill as passed by the ETouse, the Attorney General 
is auth&&rize&l t&& ~eceive fror» the Sc;cretnry of T. abor for appropriate 
nctiorr c vi&len& c which h;&s bec» &levelope&l tkrnt wnrr ants corrsiderntion 
for cr irrrinal E&&»sec&rtio» un&ler Federal 1«w. 1 ncler tire conference 
;&grec r»cr&t, tlr&. provrsrons for cooperatron of other ngencres rrrckudrng 
tire;&rrtlrorizatior& for thc Attorney Gener al to receive mntters relating 
to & rirninnl pr'osec&rtion is n&kopted. . k&lwi&rr'ctroti «or&r tfere. — I ndc r the hill ns passed by the House, the 
A&lministrntive Procedure Act is applicable to the. provisions of title 
I. In;rddition, no errrk&loyee of the I)epnrtrnerrt, of T. abor is to admin- 
ister or. errforce title I with respect, to any' employee organization of 
whiclr he is a men&bc r or employer organization in»vhich he has nn 
i»tercst. The hill as E&esse&1 by tire Senate &loes not ad&1 any comparable 
provisio»s. T»der the confer'ence agreement, the provisions of the bill 
as r&assed by the House are aclopted. 

interference rrir'h, ~i&7ht8. — Under the hill as passed by both the 
ETouse ancl the Senate. it is unlawful to interfere with the attainment 
of any rights to which n, participant or beneficia, ry may become en- 
titled or to coercively interfere through the use of fraud, force, or 
viole»ce with any participant or k&eneficinr& for the purpose of pre- 
venting him from exercising any right to which he is or may become 
&. ntitlecl to uncler the E&la» or title I. The penalties and degrees of proof 
for violations of the provisions are somewhat diA'erent. Thunder the 
conference agreement, the participant or beneficiary may bring a civil 
acti&m against any person ivho interferes with his rights which are 
protected under the Act. In addition, any person who willfully uses 
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L331~ ~fraud, force, violence or threats to restrain, coerce or intimidate any 
participant or beneficiary for purposes of interfering with the par- 
ticipant's or beneficiary's rights under the plan or title I of the Act is 
to be fined $10, 000 or imprisoned for not more than 1 year, or both. 

Advisory CounciL — Under the bill as passed by both the House and 

the Senate, there is established an Advisory Council on Employee 
Welfare and Pension Benefit Plans. Under the conference agreement, 
the Council is to consist of 15 members appointed by the Secretary of 
Labor. Not more than 8 members are to be of the same political party. 
The Council is to be made up of members who are to be representa- 
tives of employee organizations and employers, and members from the 
fields of insurance, corporate trusts, actuarial counseling, investment 
counseling, investment management, and accounting, and from the 
general public. Members are generally to serve for terms of 3 years, 
are to advise the Secretary of Labor with respect to the carrying out of 
his functions under the bill and are to submit to the Secretary recom- 
mendations as to the administration of the provisions of the bill. 

Tax Court cleclarato~ judgment proceedings 
Both the House bill and the Senate amendment provide a procedure 

for obtaining a declaratory judgment with respect to the tax-qualified 
tatus of an employee benefit plan. Under both the House and Senate 

versions of the bill, jurisdiction to issue a declaratory judgment is 
given to the Unitecl States Tax Court. This remedy is available only 
if the Internal Revenue Service has issued a determination as to the 
status of thc plan which is adverse to the party petitioning in the Tax 
Court, or has failed to issue a determination but the petitioner has 
exhausted his administrative remedies irrsidc the Internal Revenue 
Service. 

The differences between the bill as passed by both the Eiouse and the 
Senate are technical in nature. For example, the Senate amendment 
provides that the burden of proof is to be on the petitioner (the 
employer, plan administrator, or employee) as to those grounds set 
forth in the Internal Revenue Service determination; the burden of 
proof is to be on the Service as to any other grounds that the Service 
relies upon in the court proceeding (e. g. , if the Service does not issue a 
determination as to the plan, then the Service is to have the burden of 
proof as to every ground as to which it relies). On the other hand, 
the House bill does not make specific provisions for burden of proof. 

Under the conference agreement, the, House provision is accepted 
with a number of amendments. The Pension Benefit Guaranty Corpo- 
ration is permitted to be a petitioner, on the same basis as other peti- 
tioners. Fmployees are permitted to be petitioners if they qualify as 
interested parties under Treasury regulations and have exhausted their 
administrative remedies. It is contemplated that only those employees 
who are entitled to petition the Secretary of Labor under section 3001 of this Act are to be treated as interested parties. It is contemplated that the question as to who bears the burden of proof will be deter- 
mined by the Tax Court under its existing rule-making authority. 
Under the existing Tax Court rules the taxpayer has the burden of 
proof as to matter~s in the notice of deficiency. As to matters raised by the Service at the time of the Tax Court hearing, the Service has the 
burden. It is expected that rules similar to these will be adopted b the Tax Court. 

e y e 
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I 
332 I Under the House bill, the declaratory judgment provisions are to 

take effect, on January 1, 1978. The bill ns passed by the Senate provides 
that the declaratory judgment provisions are to take effect on Jan- 
uary 1, 1975, 

Both tlic Elouse nnd Senate bills autliorize the assignment of the 
cleclaratory judgnient proceeclings pros ided in tliis bill to be heard by 
commissioners of the Tax Court. They also autliorize a commissioner 
to enter a &lecision of the court in these proceedings. The conferc"nce 
substitute provickes for this same procecluie, but in doing so the con- 
ferees wish to make, clear that it is not intended that this be construed 
ns indicating that all of these proceedings should be heard by conimis- 
sionc rs ancl decisions entered by them rather than by tire juclges of tire 
court. Insteacl, it is intendecl to provicle more flexibility to the Tax 
Court in the use of commissioners in tliese types of cases. It is antic- 
ipated, for exaniple, that if the volume of these cnses should bc large, 
that tire, T;ix Court will expedite the resolution of these cases by nu- 
t)iorizi»g comniissioners to hear and enter decisions in cnses ivlrere 
similar issues hove already been heard ancl clcciclecl by tire jucl«cs of 
the court or in other cases where, in the clisci'etion o. the couit, it is 
, . rpproprinte for the commissioners to liear and ckecicke cnses. 

Under the conference agreemcnt, the declaratory judgment pro- 
visions nre, to toke. effect with respect to petitions filecl nior'e than one 
year nfter the date of enactment. 

. 4dminr'uterine 0+ce ~'n Interir&r/Pievenue 6'elk e 

Under the bill as pnsseck by both the EIouse and the Senate, there is 
established an OfFice of Employee Plans;ind Exempt Organizations, 
in the Internal Revenue Ser vice, headed by an A. ssistant Commissioner 
of Internal Revenue, to administer the tax provisions with regarcl to 
employee benefit plans and other exempt organizations. 

The Elouse hill does not provide a compensntioii schediile f' or the 
employees of the new OfFice of Employee E'lans and Exempt Oi ganiza- 
tions. The bill as passed bv the House authorizes appropri;itions for 
this ofFrce in the amount. of $20 million for fisca pear 1974 and $70 
million foi each fiscnl year thereafter. EIoweier, thc bill ns pnssecl 
by tire EIouse iicithcr iniposes nor earmarks any specific revenue soiirce 
for this nuthorization of appropriations. 

The bill as passed by the Senate provides for the Assistant Com- 
missioner in charge of this ofFrce to%e classified as GS — 18 aiid thnt 
this is to be in addition to the number of positioiis at that level other- 
wise authorized for the Intern;&1 Revenue Service. Also the bill as 
passed by the Senate;iuthorizes for the Service an additional 20 posi- 
tions at the level of CS — 17 nnd 16. The Senate nniendment authorizes 
appropriations for each of the fiscal vears 1974, 1975, nnd 1970 in the 
amount of $85 million plus one-half of the revenue of the private 
foundntion investiner. t income tax (under section 4940 of the Code), 
For each fiscal yenr thereafter the bill ns passed by the Senate author- 
izes appropriations of amounts equa'& to the collections of a new excise 
tax on employee benefit plans ($1 per participant per plan per cnlen- 
dnr year, beginning with 1974) plus one-half of the private foundation 
investment income, tnx collections. 

The conference a& reement accepts thc Senate provision authorizing 
the Assistant Commissioner OfFrce of Employee Plans and Exempt 
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Organizations to be classified. ns a GS — 18 and providmg to the Service 
an additional 20 positions in the level of OS — 16 and 17. However, 'the 

conference agreement does not accept the Senate provision authorizing 

n new tnx on employee benefit plans of $1 per participant. In place of 
tire authorization of the new excise tax on participants, the conference 
&rovides a permnneiit nutliorization for fiscal year 1075 and for each 

iscal year thereafter of an amount, equal to the revcniies from the pri- 
nte fouii&1;itio» i»vestment, inco»ic taxes if the rate of such tax was 2 

percent. plus;in i»»&iunt eqiinl to that 2-percentage-point figure or 
$, '30, 000, 000, ivhrchcver is the 1 nrger. 

I, "ndc~r tire House bi11, the pro~visions regard. ing the new ofIice are to 
take efFect, 00 days n fter the date of Priartment. . Un&ler the bill ns passed 

by the Seirnte, no specifie efIective date is provided. The conference 

ngr eerncrit accepts thc I?orrse provision. 

VII. (". OvTr:rrrU Proxs ox I3FrrAr, F or SErr-EMI'LoYFD INDIvlDUAIA AND 

SrrARKI iof 1)KR-KEPI. ovEKs ( Sro. 2001 or TIIE I3rr, L, &&xD SEcs. 401, 404, 
1370, HAND 4072 or' TirE CODE) 

IT»dcr the House bi11 the maximum limitations on deductions for 
self-employe&1 i»dividuals would be increased from 10 percent of their 
self-emplnynient income, , not to exceed $2, 500, up to 15 percent, of their 
seH-employment income, »ot to exceed $7, 500. In nnv event, a min- 
imum of $750 would be deductible by self-employed individuals, with- 
out regard to the percentage liinitntions. The Senate amendment, 
:ilthough contni»Ing a number of technical difFerenccs, is generally 
similar to the IIouse bill in this area. 

The conference substitute is desriihed below. Generally. the sub- 
stitute in this ense follows the Iiouse bill with respect. to technical 
mntters. 

hpecifc cont'iil&iit2'o&r limits on p&op2'ietorships, part22e2'ships, or sub- 
chapter 8 corp or&rtions 

The conference substitute increases the maximum deductible con- 
tribution o» behalf of self-employed persons to the lesser of 15 percent 
of e:irned inconie oi. " $7, 500. The sanic change is made as to excludable 
contributions on behalf of subchapter S corporation shareholder- 
employecs. I»;ipplying the percentage limitation, not more than 
$100, 000 of earned i»come may be taken into account. Self-employed 
persons (but not, shareholder-employees) are permitted to set aside 
rrp to $750 a p ear out of earned i»come, without regard to the percent- 
age limitation. 
1) ef neil l&e&2efit l2'mits fo2 p2op&ieto2ships, pa&t2rersh2'ps, and suh- 

chal&te2' ~5' co2 poratio22s 
The substitute authorizes 'I. 'reasury regulations to allow self- 

cmployed persons a»&1 shareholder-employees in efFect to translate the 
15-percent/$7. 500 limitntio»s on contributions into approximatel 
equivalent limitations on benefits which individuals can receive under 
n, defined 1ienefit plaii. In this respect, the substitute contains a table 
(based on certain i»terest nnd mortality rates) which will serve as 
a guir e inc, or regulations. The Treasury Department mny, by regu- 
lations, modify this table from ti»ie to time for years beginning after 
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$334 I December 81, 1977, to take account of changes in interest and mor- 
tality rates which occur after 1973. 

The conference substitute also contains technical rules to prevent 
an individual from obtaining unintended high benefit accruals late in 
his career merely by establishing a "token plan" early in his career. 

A plan which covers owner-employees is not permitted to use the 
defined benefit provisions unless it provides benefits for all participants 
on a nonintegrated basis (i. e, , without taking social security benefits 
into account) . 
Ezcew cpm. trihut~ona 

Present law provides that excess contributions to an H. R. 10-plan 
on behalf of an owner-employee must be repaid from the plan and 
provides, in the case of a willful excess contribution, that the owner- 
employee is barred from participating in a qualified plan for 5 years. 
The conference substitute repeals these provisions and, in lieu thereof, 
the siibstitute imposes an excise tax of 6 percent on excess contribu- 
tions to plans for the self-employed. The tax is payable by the em- 
ployer who maintains the plan. 

In the case of a defined contribution plan (for example, a money 
purchase pension plan) excess contributions include amounts con- 
tributed for the self-employed person in excess of the 15-percent/ 
$7, 500 limitations. (However, the tax would never exceed 6~jo of the 
assets of the account). In the case of a defined benefit plan, the tax 
is imposed where the plan is fully funded at the close of the employer's ': 
taxable year, and is iriiposed on the amount that has not been deductible 
for the taxable year or any prior taxable year. Also, in the case of 
either type of plan, excess contributions include voluntary contribu- 
tions by owner-employees in excess of the allowable amount of such 
coiit ributions. 

Tlie tax applies for the year in which thc excess contributioii is made 
and for every subsequent year that the excess coiitribution is outstand- 
ing. The excess contribution may be eliminated (so as to stop the run- 
ning nf the tax) in onc of two ways — either by repayment of the excess& 
contribution from the plan (which would reduce or eliminate the tax, 
for subsequent years), or by a carryover of the excess payment and" 
applying it against the amount allowable in the next year (or a subse- 
quent year) . 

In the case of a defined benefit plan, the repayment would 'have, to 
be made to the employer. In the case of a defined contribution plan, 
the repayment could be made either to the employer or to the em- 

ployee (but, as under present law, a, distribution could generally not 
be made to the employee from a money purchase plan until he attained 
retirement age). An excess voluntary contribution would be repaid 
to the owner-employee who made it. Of course, any distribution made 
to eliminate an excess contribution would not be in violation of the ex- 
clusive benefit rules of present law, or the fiduciary standards imposed 
under this bill. 

The excess contribution could also be eliminated through means of 
a carryover. For example, if contributions of $10, 000 were made to a 
plan (where voluntary contributions were not permitted) on behalf 
of a self-employed person (who was entitled to the full $7, 500 deduc- 

tion) the $2, 500 excess contribution could be purged in the next year if 
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L335 the contribution made on behalf of the individual in that year were ec 
limited to $;), 000. In this case, tlie 6-percent tax Ivould be imposed, but 

only once, l)ecause the excess contribution had been eliminated in the 

second yc;ii. Also i» tlie second year the individual would be entitled to 
a deductioii of 87, )00 (&~, 000 of coiitributions in that year. plus the 

42, , ')00 carryover). Of course, theie would be no tax on underfunding 

under these circumstances even if tlie plan were a money purchase 

plan, the terms of which required a $7, 500 contribution for ihe individ- 

ual in tho second year. 
Premotijre dist' Iitions 

The conference substitute incieases the tax on premature distribu- 
tions to 10 percent of the amount of the premature distribution (in- 
st«a(l of 10 percent of the mar«i»;il regular tax on tile premature 
distributio», as under present laiv). 

EVith(l) «»i)((l of ! ol«nt(!iy contiibi!tions l)y oin)ier-employees 
The conf( rence siibstit»te allows a» owner-employee to withdraw his 

own vol»»tary co»trib«tions to an EI. R. 10-plan before retireinent 
ivithout peiialty. 1( also contains;i. te«hnical aineiidmeiit which repeals 
the "stacki»&"' rules of section 7)(in) (1) (i. e. , the rules which deter- 
»iii»; tlic order in which diA'eront ciitcgories of income are deemed to 
be distr ib»tcd). The conferees i»te»d that distributions froi» an EI. B. 
1()-l)laii to a» o)vl»I-e»)ployee bc treated first as repayments of any 
ex( ess «oiitributions»ia(le oiI liis behalf, and second as ivithdrawals of 
vol »iita ry coiitribut ioiis. 

P. 'jf ecti i e !l&!, tes 
I» «e»er;il, the, a»» i«lm(nts ivith respect to EI. R. 10-plans are to 

apply to taxable. years beginiiiri«after December 31, 1073. The rule 
(vith resp««t to the 41()(), 000 coii(r ibutio» biise limitation is to apply to 
taxable, ye;irs begin»ing after Dccembei 31, 1075, oi, if' earlier, the 
fiist, y(ai iii whi«h (oiiti ibutio»s u»der the plan excee(l the deductible 
ro»tributioii lii»its of present law. The rules facilitating the use of de- 
fi»(d benefit; plans for tlie self-e»il)loyed are to apply to taxable years 
bc«in»ii)«after Dccci»ber 31, 1075. The rules v(ith respect to excess 
(oiit. iib»tio»s are to apply to contributions made in taxable years 
begin»i»«after Derei»ber 31, 1!)7;), and the rules witli respect to pre- 
ina~tui e, distributions are to apply to distributions made in taxable years 
be«in»i»«after December 31, 1075. The rule permitting withdrawal 
of vol»»tary contributions by owner-employees is to apply to tax- 
able years eliding after the date of enactment. 

VIII. TAx 1)EDUcTIoNs FoR Ivi)Ivll)UAL RETIREMENT AccoUNTs (SEc. 
200') ()F 'flIK BII. I, (NB HKrs. 21!), 408, 40!), 4073, 4974, , iNI) 6003 oF TIIE 
INTERNAL RKVKNIIE CiODE) 

I 'ndcr the EEouse bill, individuals not covered by qualified or govern- 
ment peiision plans (or sec. 403(b) annuity contracts) would be per- 
mitted to take a deduction of »p to o0 percent of their earned in- 
corne, not to exceed $1, 500, for i etiremcnt savings. This amount could 
be set aside in a special trusteed or custodial account with a bank, sav- 
ings and loan, or credit union, used to purchase an annuity contract, 
or invested in qualified retirement bonds. This amount could not be 
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L336$ drawn down without peiinlty before, age 50&/' (except in case of death 
or disnl&ility) nnd paymeiit of benefits from the account would hnv(', 
to 1&« i i& by age 70r/z. . i(n individual could establish tire account h i ms(, if, 
oi', alt& i native]y, an employer or labor union could niaintni» accoiints 
of t 1 & i» type for employees or members. 

1 l&«1&i'ovisioiis of 

tlute 

H& nate arne»dme»t nr«»iniilnr iii lnost r& spe(ts. 
EIoivei ('r, iinder the &enate amendment the nllownhl«&led»«tin» &'o»ld 
»ot & x««d 15 per««nt of «am«d income, not to «xc(erl II1. ', "&00. Moreover, 
ii»&1& & th&'. . '&«nate nr»&ii(li»(nt, the assets of tli&' a&co&mt ('oiil&l 1&e in- 
vest«1»i life iris(ran»ce conti &icts. ihlso, fh&i« is no provision in the 
&b«nate;r»r«ndrnent for iinion-sponsor«d nccoiiiits. 

Tli«r»les of the & o»feience substitute nre described below. In gen- 
eral it follows the Iloiise bill, «xcept tlint tlie conf«ren«e s»l&stitute 
nc& r[ &ts tli( Seriate 1illlltiltiorl of 15 percent — $1&500. 
1&e&1 u& ti &&nv for cont ri 1&utior&e to I RA' s 

I. i&&lcr the confen rice substitute, the mnxiinum nnnunl deduction 
is to 1&e $1, 500, or 15 percent of compensntioii, whichever is less. ( on- 
seqii«ntly, the percentage limitation for contributions to indivirliial 
retir'«r»ent accounts is the same as the percentage limitation for con- 
tiib»lions to ET. R. 10 plans (nlthoiigh tlie EZ. R. 10 @hill hils n $7, 500 
liniitntinn on the amount which may be set aside in order to provide 
an in&'(ntive for the self-employed to establish qunlified plnris wliich 
will nl»o benefit their employees) . 

'1'1&is d(&&inc'tion is to b(. available to a»y i»&livi&lual who is not nn 
actii( participant in a q»nlified or govei»»i(nt plan, &&r a section 
403 (b'j ro»ti act, (available to employees of c«rtain types of tax-exempt 
orgn»izntions) and is to be availnble wl&ether or»ot tlie taxpny(&r 
it«i»iz(s iris other d(ductions. The individual may liimself make pay- 
mcrif s into such an account or this may be &lone by his employer or his 
unio». If both husband nnd wife are eligible, each cnn mnke contribu- 

' 

tions to his or her ow» inrli vidual r( tirem«nt, account. 
The conferees agree with the statement appearing in the report of 

the Horrse Committee on 3V'ays and Means (No. 03 — 807) that if an em- 
ploy«e is given the option to elect not to be covered by a qualified, etc. , 
plnn nnd he so (lects, generally he will not be treated ns being an active 
parti&. ipnnt in the plan for purposes of the retirement savings deduc- 
tion. The conferees also agree with the statement in this report that 
wh( re nn employee ivho elects out of n qualified plan can elect later to 
becoine nn active participant in it and can receive benefits for all prior 
years (for which he elected out) upon pnyment of, e. g. , all mandatory 
contributions plus interest for prior periods, the employee is to be 
treated as being an active participant in the plan for the prior years 
with respect to which he pays the required amount. and accrues benefits. 

Ee&lui&er&rents for &jn IRA 
[~»der the conference substitute, the assets of an individual retire- 

ment account may be invested in a. trusteed or custodial account with 
a bank, savings and loan, or credit union, or in an annuity contract, 
or in a &iualified retirement bond. 

In addition, the substitute allows a retirement savings deduction 
for amounts paid under certain life insurance endowment contracts 
(which will be treated as individual retirement annuities) to the 
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extent the ar»ormts paicl are properly allocable to retirement sav- 
in«s. Elowever, &»rly tire retireme»t, savirrg element, in the contract, , 
;rrr&l »ot th&; par't of tire premium used to purchase life insurance, is to 
bc &1& cluctIbl&. Vor example, if a premium of $1, 000 rvere paid under 
a q«ali fiecl crrdownrent contract, ancl @00 of this amount were allocable 
(un&ter r cgrrlations) to the cost of the life insurance clement, and $800 
to tire retIrcrrrent savings aspect of thc, contract, then $800 would be 
all&rwecl as a retirement, savings deduction (if the individual were 
clio ible. for a cleduction of tlris amount). 

1 "»cler' t)rc &. orrfercnce substitute, the, total amounts payable under 
qrralIfie&l c»&lowrnent contracts carrnot be greater than $1, 500 per year. 
Elorvever. an indiviclual may contribrrtc (and cleduct) the clifi'erence 
b& tvcecn his»raximrr»r allowable retirement savings deduction ancl 
tire r & tir&»r& rrt savi»gs ele»rent, »rr&ler an endowme»t contract through 
:rrrotlrer frr»&lirrg mc&li»rn (srrclr;rs;r tr»steccl banl- account). E. neer the 
confcrcn& e srrbstitrrte tlrc i»srrr;rr;& e corrrprrnies are to provi&le (before 
the close of tire year) ever v in&1I vi&1»al wlio has purchased a, qualifiecl 
& rr&1&r&vrrrc»t & orrtr", rct, with a. statement as to the portio» of the premiums 
wlrich is cledrrctible and the portion which is not deductible, as veil 
as arry other i»formation required under regulations. A. similar state- 
nre»t, must be furnished to the Internal Revenue Service. 

Ensura»ce co»tra&. ts are restri«to&i to cnclowmerrt, contracts in order 
a pr'ovi&le a substa»tial savings elc r»ent, . The endowrrrent contract also 
nr«st be iss«c&l by a life insrrrance company qualifiecl to sell insurance 
in the jrrr i. -&liction wlrere the contr&&et is sold (and r»ay include no 
insuran& e &. le»rent othe~ than life irrsurance). In aclclition, the contract 
n»rst, ruat«r&. no later tlran the taxable year in which the individual 
att;rirrs a& e 70r/z. The conferees intend that for an enclowr»ent, contract 
to qualify, the premi»ms payable under the contract (for any given 
rrraturity value) are»ot to increase over the life of the contract, the 
&ash surrerr&h r value of the contract at the maturity date is to be not 
less than the death benefi payable under tire contract at any time, and 
tire death benefit at some point &luring the life of the contract must 
c x& e«1 t1re gr & ater of the cash value or tlr& sum of the pre»riums paid 
rm&ler tire c&mtr act. 

Distrib»tio»s from qualified e»d&rwmerrt, & ontracts are to be taxable 
as orclirrary income to the extent;rllocable to retirement savings, and 
ar« to bc taxed as life insrrra»cc procec&ls to the extent allocable to 
life i»sura»cc. W'hcn a contract has rnatrrr ed, the full value of the con- 
tr;rct. will corrstitute retirement srvings, ancl all a»rounts payable 
r»rder a nraturecl contrrct, are to be taxe&1 as ordirrary in&. 'orrre to the 
recipi& nt (whether or not he is the individrral who nrade contributions 
to tlrc accorrrrt arrd ivlretlrcr or not that individual is alive at, the time 
tire paynr& rrts are ma&le from the a& count). 

TT 
'&. irr&lcr the confer crrce substitute, the assets of an individual retire- 

»rent acco»»t may not be comminglecl with other property, except in a 
corrrnron tr ust fuird or investment f»n&l (i. e. , a group trust), solely for 
t1re lrurposes of &liversifying investments, under rules similar to those 
establislred i» Hev. Rul. 50 — 287, 195Ci — 1 C. H. 208. Also, following Rev. 
Rrr . , '&0 — 2f17, tire conferees intencl that, solely for purl&oses of diversi- 
fication of i»vestments, the assets of qualified inclixadual retiremerrt 
accounts may be pooled with tire assets of qualifire&l section 401(a) 
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L3 8~ ti I: ' -- v( itli(niii;iclvel'sPly aAPctlllg tll(' tax-crau IlificatIO» nf ('ltiici' tli(' lll- 

( ~ -"( '' i i(al retll'('l»c»t a('cni&iits ( I' tll(. sect'. ((» 4(~1 (a) Ii'u. t='. The cnli '('I'- 

("'" -"-i »(1 l1!:(t tile ' ror', p tl'iist itself will l)c P»title(i to excriii))tlorl 1 I('!). i 
'I 

:- 1-"i' & ii(' I11IPI'ital li(v('liuc Co(le ": 'ic(or(1(i»cc w', I th(. I ii. ': 
J. 'cs. IL('J ~ (G ~et)1 ~ 

& i! c, " »! feI'( cs i»t&'il(1 tl'it tlii. , 
I(-'(( isl'il i()ii w! i ii I'('". ))(" i to iii(liv:(1;1: 1 

l(i '!'. '-;;. '(I!t accnililts I' lloi to liinit in aii ) vc iv t I(, '!1)p, '!'&Itin» nf thc 
1=P, ', ( al securities la~(s to iiicl'vidiial retii enicnt accou»ts or the appli- 

'(:) tllciil of ll'P 1'i((s rclailiig to c&)liiiiioil rl'lists OI' 1»vcstnlerrt 
fill(;, iliaintaiilcd by airy institution. As:I r(suit, the Securities ai)d 
I'x ';. ;(Ii( e (". O»)nrissin» i~. ill have tlie anti(or itv to act on tlic iss(res 
:I '. ='I)„. wiil! respect to individual retireincnt a, ccounts indepen(le»tly 
of tlii& legislation. 

Thc conferees unclerstancl that the Iniernil Revenue Service an- 
tic'. ;: Ites developing a prototype inclividual retirement accouiit wlrich 
wou(d include a full disclosure of all the niaterial elements govei'ning 
the retirement savin(. s &leduction. This prototype plan would crualif~ 
un(l:r tlic requirements for an indiviclual retircnicnt;recount. Other 
pla»- would be requi'I cd to seek prior approval froin the Internal Rcv- 
Pnus S(rvicc a»el thc. conferees expect that o»e of the requirements for 
;ipl» oi;il would be a clisc insure statement of:ill the m:(terial cleni(nts 
«ovci'11)ng thc retire)»cut savlllgs deducti(ui. The co» f(-'I'PPs 'llso Pxpc&;t 
the Internal Revenue Service tn develop a pamphlet wlrich sets forth 
the i(strictions ancl limitations with regarcl to the individual retire- 
ment accounts, incluclin«. for example, the penalties for preinature 
clistributions, the fact that the account is not eligible for estate and gift 
tax advantages or the lump-sum distribution rules that qualified phans 
are (. 'ntitlcd to. It is the hope of the conferees that such p:implilct would 
rec( ive wide distribution so that individuals would be fully informed 
on tli& i estrictinns aiid limitations of such an account. Also, in accord- 
ance with regulations to be prescribecl bv tlic, Secretary of Treasury 
or his clelegate, there is to be disclosure of sue li matters as load factors 
fnr insurance contracts an(i earnings factors fnr inclividual retirement 
ace»i&»ts. These required disclosures are to 1)P made in layma»'s lan- 
() »a( c, ;ind civil penalties are imposed under the substitute for failure 
to; (i(quately disclose. 

Zecjj)&)ien)ents fo& an le '1 a))nr&ify 
I »der the conf(iience substitute, retire»)cnt savings may also be 

invested in annuity c o»tracts. This iriav be an iii&livid«:il anr»iit v & mi- 
trart. nr a, joint. and sun ivoi contra& t for tlie 1)c»efit of the indiI idual 
and liis spouse. The annual pr Pmium for tlie contr;ict is not to exceed 
l))1, 500), and the contract is to be nontransferable. and is not to bc use(1 
as seciiritv for a loan. Also, distributions fro»i tlie account Inust be«in 
by the end of the year in which the individual attains age 70I/2. 

Employer and union-sponsored MA' s 
I!iider thc substitute, employers and labor unions (and other Prn- 

ployee associations) are to be rible to establish indivicliial retirement 
accounts for their employees or members. There is no requirement that 
the acro»tits musl be establish(cl on a»ondisciimi»atnry basis (since 
a»y ( niployec not covered under an employci-sponsored accn»nt could 
establish his own accn»nt) but. Of course( if thc employer also miii»- 
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L339$ talils a qllalifi( d plan, lie cannot s;itisfy tire coverage requirements with 
respect to that pl;in by taking i»to accoiint the fact. tliat employees not 
cover ed i»ider tire plan ai «cov«r ( (1 by iii(livi(1»al retirement accou»ts. 
Evcii if the co»tribiitions ai e m i(le by th«. er»ployer„ these amoiints con- 
stitute in(ome to llr(. e»&ploy«r, :»rd aie siibj«(t to I&'ICA a»d I&'UTA 
t;ixes, Iloiv("v«i, (. mployer. corrtril&rrtions ai(. riot to be subject to with- 
liol(li»« foi incor»e tax puipos«s if it is i('«onal&1(', for the employer 
to beli«ve that th«criiployce wi]11&«errtitl(&l to receive a deduction for 
tile collti'iblitloll. 

T(rT((tr0'll 0 j (t18t& /Gute(&7&~ Z'&&r ge&&&'7'Ql 

Generally, tlie individual is to have a zero basis in his individual 
retirement, iic«ount a»(1 tile pl'oc('('ds a, l'e to be fully taxable when dis- 
tribute(l. These (listrib»tions are not to be (ligible for capital gains 
treatment, or. the special averagirrg rules al&plicable to lump-sum dis- 
tributions from q'rralifi«d plans (although t1ie general averaging rules 
of sec. 1801 are to b«;r vailable) . A iso, the amoiints in individual retire- 
ment accou»ts are not to be excl«ded froni tax for purposes of estate 
and gift, tax. 
Prem(rfure (lr'etri t&utiona 

In the event of a pr«rnaturc (listiibution (or deemed distribution) 
from the accoiint, k&(foie the iii(lividiial atta'ms age &Ã/z, the individ- 
ual's tax on this a»iount is to bc increased by 10 percent of the total 
distribution (except. i» the case of deatli or disability, or distributions 
of excess contributions made witli in the time for filing the individual's 
tax return for the year in which tlie excess co»tributions occur). 

If an individual borrows money from an individual account (or 
from a group trust in which tlie account assets were invested) the 
entire ac~co&rut of the individual is disqualified, earnings on the account 
are no longer tax-ex«rnpt& and the participant is then to be taxed as if 
he had received a distribution of the fair market value of all the assets 
in his account. (If he borrows money, using his interest in the account 
as s(. curity, tire portion used as security is to be treated as a distribu- 
tion. ) A. simili» & (is(&it (i. c. , deer»ed distr ibution of the entir'e account) 
worrld folio&v if the individual k&or»owed money from the insurance 
company issuiilg ln anniliti oi (ndowm«ilt colltract, or otherwise 
used. the contract as seciirity foi a loan. (q(arly, if the assets of the 
account were inv«sted in such a way as to provide for thc direct and 
ir»mediate be»cfiit of the participant (for cxampl&', if the account 
were used for a downpayment o» the house, where he lived) then the 
entire account worild be deem««1 to be distributed. Of course, in the 
case of any deemed distribution fr. om an individual retirement account, 
the a»iou»t of th(. (listi ib»tIon wo»1(1 not be includible in income a sec- 
ond time in a la(. cr year wherr f. lre ainount wirs actually distributed. 
(Questions of the oidei in ivlrich income is distributed where only 
part of tire acco»nt is disqualifie aie to be detenrrined under regu- 
lations. ) 

An individual may invest directly in an endowment contract but 
does not receive a deduction for the part of the premium which is 
allocable to life insurance protection. Thus, where the assets of an 
individual retirement account are invested in a qualifying endowment 
contract for the participant, this transaction is to be treated as an auto- 
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t g40 I matic rollover by the account, and only the amount of the assets which 
are allocable to the p»rchnse of lif& insula»ce protection under the 
endowment contract are to be deemed tb be distributed to the partic- 
ipant. This amount would be includible in in&. orne by the pnrticipnnt, 
but would not be subject to the 10 percent tax on premature distribu- 
tions. 

4pplicot~'or& of probe'b~'ted tr & I&s&rct~'on one! othe& hued to le 4', s 

Generally, an individual retirement account is to be ex& mpt from 
Federal tax, but the mlrelated business income of thc nccount, if any, 
is to be subject to tax (under sec. 511) . 

Under the EIouse bill, individunl retirement, accounts generally 
would be subject to the prohibited transaction rul&s of present lniv. 
However, with respect to prohibited transn&tions, the conf& rcnce sub- 
stitute (generally following the Senate amendmcnt) replnccs present 
law with an excise tax on prohibited transactions (instead of using 
disqualification as a sanction) nnd chan«es the existin«prmkiibited 
transaction rules. Consequently, the conference substitute applies the 
new prohibited transaction rules applicable to an owner-employee 
(e. g. , no borrowin& from the account is permitted) to individual re, - 
tlI'ernent accounts, with resk)ect to tlnnsactlons lnvolvln&' the enlp'oyeI' 
or union. sponsor of the account, or other parties i» intel est, . 

FIowever. , if an individual participnnt enga«es in an unauthorized 
transaction withhis individual retirem&»t neon»»t tII&. », ns indicated 
previously, the sanction. in general, is disqualification of the account. 
In this case the nssets of the account are to be deemed to be distributed. 
nnd the appropriate taxes, including the 10 percent additional tnx on 
premature distributions, are to apply. However, the individual is not 
to be subject to the prohibited transaction excise taxes (of sec. 4Ã5). 

Thus, where there is a union or employer-sponsored account, nnd 
there is an individual retirement, account trust covering more than 
one employee, only tbe em»loyee who en«a&res in tlu pro'hibite&l tl l»s- 
action is to be subject to disqualification of his separ;lte account. EIow- 
ever, if the employer (or u»io») snonsorin« tkle nc&o»&lt is th& party 
engaging in a prohibited transaction, then the enlployer (or other 
party) will be liable for the excise tax, but the individual participants 
will not. 
Ezce8s contri b«tion8 

In general, where contributions in excess of the deductible limits 
are made to an individual retirement account, no deduction is allowed 
for thc excess amount. an&1 this amount will be subje& t to n 0 percent 
tax for the year in which it is mnrke, nnd each yenr tllerenfter. until 
there is no excess. The distribution is not to be includible in income 
if the excess is distributed to the individual on or before thc due date 
for filing the employee's tax return for the year in question (including 
extensions), If the distribution occurs after thnt date, however, the 
distribution is to constitute taxable income to the employee (because 
his basis in his nccount is always zero) and will also give I ise to a 10- 
percent additional tax if the distribution occurs before the employee 
IS 591/2. 

The excess contribution may be removed by n distribution, or by 
underutilizing the allowable deduction limits for. a later year. For 
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Lg41g example, if an employee contributed $3, 000 in one year, and nothing 
the second year, ther&;I 6 percent tax on $1, 500 would be imposed 
only once (assuming the employee was entitled to a full $1, 500 con- 
tribution for both years). (Simil«r ly, if the 1&articipant withdrew the 
$1, 500 excess contrik&ution in the year in which the contribution was 
made, the 6 percent excise tax worrld be in&posed only for that year. ) 
Also (to prevent undue hardship resulting from bad investment ex- 
perience), the tax may never cx& eed 6 percent of the assets in the 
account (b«t a decline in the asset value of the account does not remove 
the excess contribution and the 6 percent tax will be imposed until 
the excess co»tribution has beer& distributed or eliminated by under- 
utilization of allosvak&le contributions in a subsequent year). 

A similar t;lx is to be imposed on excess contributions for section 
403(b) plan investments in mutual fund stock (which are permitted 
unrler the confer( nce substitute) . (i"&ection 401 (b) allows deductions of 
up to 20 percent of salary, without regard to discrimination require- 
ments, in the case of employees of educational and certain other types 
of exempt or «nizations. ) Hosvever, the 6 1&ercent tax is not imposed 
on section 408(b) annuity contracts, since earnings on annuity con- 
tracts are not. taxab]e until distributed, even when the annuities are 
purchased outside the scope of a qualified pl«n. 

No retirement savings deduction is to be allowed for contributions 
made during or after the year i» which tire individual attains age 
70I/z, and contributions of an individual after attaining this age are 
to be treated as excess contributions. 
Ero&'ee tar on ezeee8 accumulations 

launder the conference substitute, distribution of the assets of an 
intlividual I etiremerrt account mr&st begin 1&y the vear in svhich the par- 
ticipant attai»s age YOI/, «nd must he distributed no less rapidly than 
rat;lbly over his lifetime (or the lives of the participant and his 
spouse). To enforce this require»&ent, the substitute imposes an excise 
tax of 50 percent on the amount, if any, hy which the amount of the 
distr ibutiorls from the ar count f:lil to equ ~1 the minimum distribution 
required for the year in order to satisfy the age 70I/z payout rcquil'emellts. 

Tax-free roPo&. ere to faci litate pe&&e&'on trans fer8 
To facilitate r~ortabilitv of pensions — or their transfer with the 

employee as he changes jobs — the conference substitute provides that 
money or property may he distributed from a tax-qualified plan or from an ir&dividual retirement «crount to tl&e plan participant, on a f ax-free hasis, if the same monev or property is reinvested by the ar- 
tici&v&»&t svithin 60 d~vs ~n a»»«1&fringe ind&v&d»al retirement account. In the case of distributions from a I&ualificd plan, the distribution must be a lump-sum distribution (see Part X, I. ump-Sum distribu- tionsl to»&r&r]ifv as a tax-free ro11nver. 

A mounts received from a r&ualified plan mav also be t f d t o, rans erre o er oua i ec plan through th& medium of in individual retirement account (with the consent of thr individua]'s new employer) but in this case the co»d»it retirement account must consist of nothing but assets transferred from a qualified plan (and the earnings on this 
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amorrnt) to prevent a situation where retirement savings might indi- 
rectly &rbtain tax advantages not intended. (These q&ralified 1&lan dis- 
tributions may also be reinvested dir ectly in the qualified plan of the 
individrral's nc, w employer on a tax-free basis, if the reinvest&ment 
occurs within 60 days after the individual receives the distribution. ) 
EEowever, an individual may have one indiviclrral retirement account 
for transferrecl savings from a qualified plan and anotlrer which rep- 
resents a normal individual accormt set aside. Vor similar reasons, if 
the individual retirement account contains assets transferred from an 
H. R. 10 plan, nn behalf of a self-enrployed perso», no rollover is per- 
rnitted from that retirement. account to a qualified corporate plan. 

Also, in the, case of rollovers from a qualifiecl plan, the amount 
contributecl to the individual retirement acco»nt is to bc; the amount 
received, less the amo«nt contributed to the plarr by thc individual 
as an employee contribution. (This is because the enrployce must 
always have a zero basis in his inclividual retirement ac& ount. ) 

Under the cornrnittee substitute, rollovers arc; permitied to and 
from qualifying&. investments in inclivi&lual retirement, 1&onds (dis- 
cussed b&. 1ow) on the same 1&;rsis as i»r estrrrents i» otlrer types of indi- 
vidual retir errrerrt accounts:md annuities. At age 70r/~, the irrclividual 
»nrst cash i» iris bonds (since the procc;eds of the bo»c1s i~ ill be cleemed 
to be distrilurted in full) b«t the, assets may be rolled over into an 
investment wl&ich will satisfy the, age 70r/~ pay»rc»t requi& crnerrts. 

Tax-free rolloa ers between indiviclual retire&»ent accounts nray occur 
only once ever& three years. 

Qr&&r h'fee( refilm, ent bonA 
Deductible crnployee savings may be invested in a special retire- 

ment bond to bc issrred by the I& edera1 Government. Gener ally, the rules 
governing retirement bonds are close1y comparable to tlrc. r ulc s govern- 
ing other. fornrs of qualifying individual retirement savings. Thus, 
the bonds may be cashed pr ior to age 50r/» but, except irr the case of a, 

rollover, the inclividual is generally to be subject to a 10 percent penalty 
tax (unless the. bonds are cashed due to death or disabilitv). However, 
the bond may be redeemed within 19 months of its purchase without 
penalty (and without pavment of interest) and in this case the indi- 
vidual is not to be entitled to a deduction for the contribution. 

The bonds are to cease to bear interest when the individual attains 
age 70r/2, and the proceeds of the bonds are to be deemed to be distrib- 
uted in that year (whether or not the bonds are actually caslred in). 
EIowcvcr, as discussed above, the individual may roll the proceeds 
over into another qualifying form of i»dividual retirement investment. 

Othe~ nA8 
The conference substitute provides that the proceeds of individual 

retirement accounts, etc, are to constitute retirement income for pur- 
poses of the retirement income credit. The substitute also includes the 
provisions of the Senate amendment that if a retirement, account or 
annuity is transferred pursuant to a divorce settlement, the transfer 
is not to be taxable. 

Effective dcjte8 
The deduction for retirement savings is to be available for taxable 

years beginning after December 31, 1974. The tax-free rollover of 

503 



Conference Report 93-1280 

L343$ asse s e we q assets between qualified plans applies to transfers after the date of 
'enactment. 

IX. OVER%I, I. LIMITATIONS ON CONTRIBUTIONS AND BENEFITS 

(Scc. 2004 of tire 1&ill and Secs. 401, 403 ind 415 of the Internal 
Revenue Code) 

U»&ler the ETo»se bill, in general, in the case of defined benefit plans, 
the pension which may be paid from a qualified plan with respect to 
any i»divid»al may not exceed 100 percent. of his compensation in his 
high three ye;irs of employment oi $75, 000, ivhichever is the lesser. 
In the case of ilcfiined coiitributio» plans, the annual additions to an 
i»dividual's account may not exceed the lesser of $95, 000, or 25 per- 
cent of his compensation. (Both the $75, 000 amount and the $95, 000 
amouiit referreil to above are subject to cost-of-living allowances. ) 
If an eriiploy& c is under both a clefined benefit plan and a defined con- 
tribution plan then the sum of (1) the percentage utilization of the 
maximui» limit under the defined benefit plan, and (2) the percentage 
utilization of the maximum limit under the defined contribution plan, 
cannot exceed. 140 percent. 

Under the Senate amendment, benefits under a defined benefit plan 
are limited to 75 percent of the participant, 's high-three-consecutive- 
years of c&&»rpcnsation& taking into account no more than $100, 000 of 
compe»satio» per year. A. closely comparable limitation is provided 
for defined co»tribution plans, so that deductible contributions may 
not exceed amo»nts sufficient to fund a pension for the employee equal 
to 75 percent of his average high-three-years of compensation (not in 
excess of the first $100, 000 in any one year). Where an employer had. 
both a defined benefit plan and a defined contribution plan, the maxi- 
mum benefit payable under the defined benefit plan would have to be 
reduced in proportion to the amount of the benefit which was funded 
through the &lefined contribution plan. 

The conference substitute closely follows the provisions of the 
House bill. Tlie detailed provisions of the conference substitute are 
discussed below. 

0'overgo o f A'mitotior&s 

The conferc»ce substitute imposes an overall limitation (described 
below) on the co»trib»tions and l&enefits wliich are allowable under 
q»alified pensioii, l&rofit-sharing& a»d stock bonus plans and annuities 
(i»eluding H. h. 10-pla»s in cases ivhere the overall limits are louver 
than the H. R, 10-plan limits). The overall limitation also applies to 
annuity co»ti'acts or In»t»al funcl arranger»eiits for employees of edu- 
cational, ch;iritable, etc. , organizations or of public schools (i. e. , sec. 
403(b) an»uities), as well as i»dividual retirement accounts, annuities 
and retirement bonds. 

Apphcotion to defi'ned benefit p1ans 
Under the conference substitute, i» general, the highest annual bene- 

fiit which can be paid (in the forin of a strai«ht-life annuity) out of a 
defined benefit plan to a participant is not to exceed the lesser of (a) 
$75, 000, or (b) 100 percent of the participant's average compensation 
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i3442 J ! his J)lg(l. th)'ee-years of enipjov»)('l&f. (Botll ot these &'el}&J!o's !)!'e to 
be:, (1]us!(. d fo ! (*. freer cosf-of-ii) »! " J»ere!!s":. } 

Iii th(" (&&! i!r ( f J'eti!e!!!c'lt !)ei«ie;! re 5». !1!( . . . «). ( ', )(. & &", ', ;i!!&' ( I&". . ! 
! n'!f r J c 1&)0 pec. 'el!f ce!ill!&") Js fo 1!e i(!Je(i cl()wi& on ai! act». '!!'i!'! ba 'Js 

(biit i!of b('!&&v, &f 0. 0U0). 1!; &enc!';!1, tl)e!'e is no rc&, ' !&i! e. *, so&!le down ol' 
f)J'er'('tire!»(&»t aJ)(i}lazy benefit» (si!cli iis me(1i! al, (l~ ath ancl clis- 
ability}, b»i f h&'f'(! !vo(llcl h'lvc. to fie an 'icljlis'till iif foi' 1)osf-rctll'eMel f ! 1 '!ll "illary 1!!&i leiif, =»eh a. ' ter'ii)-ceJ'I!!!1! Jllilliilti('s, 1)osf:-1'et!i'eJ!lellt (ie ltli 
be'11& !ts! ol' !! ~& «& "&! Jlte('. Cl p&ryIHerrt foi' a pel'iced of ! e&! 1's. 

If ) bene. t vce! e paid in the form of;i joint and s»rvivor:iniiuity for 
the beriefit of the participant ancl his spouse, the value of this feat ui'e 
would not be t;il:en ir!to account unless the survivor benefit were greater 
than the joint benefit. 

I~pwarcl adjustments in the benefit schedule mould be permitted to 
refiect any eml. loyee contributions to tire plan, including rollover con- 
tributions from another qualified plan or from an individual retire- 
ment account. 

Also the substitute would provide a de rninir)v~ rule, which would 
allow a qualified plan to pay an annual retirement benefit of up to 
~10, 000 per a»mun, notwithstanding the 100-percent limitation; or the 
required acljustment for cert, ain ar)cil]ary benefits, to any employee 
who had not participated in a qualified defined contribution plan of 
the employer. 

As a further adjustment to the rules described above, the maximum 
allowable defined benefit would have to be scaled down proportionately 
for an employee )vith less than. 10 years of service. 

happ/ioation to depnecz contribution plans 
In the case of a definecl contribution plan, the annual additions for 

the year arc nof. to exceed the lesser of $25, 000 (subject to an annual 
cost-of-living increase) or ~25 pcrce»t of the participant's compensa- 
tion from the employer. The term "annual additions" means the sum 
of (a. ) the employer's contributions, (b) the lesser of (i) one-half of aLf 

the employee's contributions or (ii) tlie employee's cont!. ibutions in 
excess of 6 percent, of his compensation, and (c) any forfeifures which 
are added to the employee's account Annual adclitions do not include 
rollovers from a qualified plan or inclividual retirement account. If 
forfeitures for a particular year coul(1 cause the plan not to meet these 
requirements with respect to a particular employee, these forfeitures 
must be reallocated to other participants in the plan (i. e. ) they may 
not be held in a suspense account), but regulations are to provide for 
the situation where none of the employees iri the plan are eligible to 
receive forfeitures. 

For purposes of the overall limitation, target benefit plans (i. e. , plans 
where the employer establishes a target benefit for his employees, but 
where the employee's actual pension is based on the aniount in his in- 
dividual account) are to be treated as defined contribution plans. If 
the plan is a hybrid, i. e. , part target benefit and part defined benefit, the 
plan will be treated as a defined contribution plan, for purposes of 
those rules, to thc extent that benefits under the plan are based on the 
individual account of the participant. In the case of other plans which 
have characteristics both of a defined benefit plan and a defined con- 
tribution plan (such as a defined contribution plan with a guaranteed 
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L345$ benefit, or certain variable annuity plans) the Secretary or his delegate 
may prescribe regulations applying the limitations to the defined bene- 

fiit of the plan, and the part of the plan in which benefits are based on 
individual account balances. 

Application of linutation to combination8 of p/an8 

Under the substitute, where an employer has two or more plans, 
the overall ceiling is to be computed, in general, by aggregating similar 
plans (defiined contribution or defined benefit) to determine if the 
limitation for that type of plan has been met on an overall basis (i. e. , 
for purposes of this test a 1. 0 fraction is used). If an employer main- 
tains a defined benefit plan and a defined contribution plan, each plan 
would be subject to the limit appropriate to that type of plan ($75, 000 
or 100 percent benefits for the defined benefit plany $25, 000 or 25 per- 
cent contributions for the defined contribution plan); in addition, the 
two plans must be combined in computing the overall limitation. 

To achieve this purpose, the substitute establishes a formula (to be 
applied. each year to each employee) under which a defined benefit 
plan fraction for the year is added to a defined contribution plan frac- 
tion. Each fraction indicates what portion the participant has used of 
the maximum permitted limit for the kind of plan involved. If the sum 
of these fractions exceeds 1. 4 then one or more of the plans will be 
disqualified. 

The order in which plans are to be disqualified is to be determined 
under regulations. The regulations are to provide that no terminated 
plan may be disqualified until all other plans of the employer have 
been disqualified. However (unlike the House bill), the substitute does 
not require that plans having the fewest number of participants must 
be disqualified before plans having more participants because, in some 
cases, such a rigid rule might result in lower qualified plan benefits 
for the employees viewed as a whole. 

Plans of all corporations, partnerships, or proprietorships which 
are under common control must be aggregated (using a 50-percent 
common control test) . 
Application of Hmitatione to 8ection +8(b) annuities for teacher8 or 

ernp/oyee8 of tax-eadem pt organization8 
In general, section 403(b) annuities are to be treated as defined 

contribution plans for purposes of the limitations. Thus, such plans 
wouM be subject to the 25 percent/$25, 000 limitations which apply to 
other defined contribution plans, and also are to be subject to the 
lim'itations of present law under section 403(b) (20 percent of in- 
cludable contributions, times years of service, minus all tax excludable 
contributions by the employer for annuities for prior taxable years). 

. However, under present law, certain categories of employees covered 
under. section 408(b), such as teachers, typically have a pattern of low 
contributions in the early stages of their careers, with relatively high 
"catch-up" contributions made late in their careers. (Often section 
403(b) plans operate on a salary-'reduction basis. ) In order to make 
allo~i ance; for- this problem, the conference substitute provides 
teachers, hospital employees, and employees of home health care in- 
stitutions (which are tax-exempt and which the Secretary of Health, 
Education aiid Welfare has classified as a home health agency for pur- 
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L846~~ poses of medicare) with a choice of three alternative rules which per- 
mit a significant amount of "catch up. " The individual may elect the 
alternative he wishes to use (in a time and manner to be prescribed in 
regulations) and the election, once made. is to be irrevocable. 

Under the first alternative (which may be used only once) at the 
time an employee separates from service he may use the catch-up rules 
of section 408(b) for the 10-year period ending on the date of his sepa- 
ration, without regard to the 25-percent limitation of section 415 (in 
other words, his exclusion allowance would equal 20 percent of current 
compensation, times 10, minus employer contributions already made 
for annuities for the 10-year period). The $25, 000 limitation would 
apply, however. 

Under the second alternative, which could be used each year by the 
employee, catch-up contributions otherwise permitted under section 
408(b), could equal the lesser of 25 percent of current compensation, 
plus $4, 000, or his exclusion allowance computed under section 408 (b), 
but the deductible amount under. this alternative could never exceed 
$15, 000 for any one year. 

For purposes of the overall limitations (sec. 415) in applying ei- 
ther of these two alternatives, the employee is not to be required to 
combine contributions to a 408(b) contract (which the participant 
would be deemed to control) with contributions by his employer to a 
qualified plan which he does not control (for example, a State wide 
plan for teachers). (Of course, the combination rules under section 
408(b) of present law would not be changed. ) 

Under the third alternative. however, the employee ~ould be per- 
mitted to come under the overall limitation (sec. 415) for all purposes 
(and the exclusion allowance of sec. 408(b) would not apply). This 
would mean that the employee would be covered under the overall 
limitation rules on combination plans, including the 1. 4 fraction. For 
purposes of the combination rules both the employer and the employee 
would be deemed to have control of the 408(b) contract, but such a 
contract (which is to be treated as a defined contribution plan) could 
be combined with a, State wide defined benefit plan, and benefits under 
the two plans, considered together, could equal 1. 4 times the amount 
which could be provided under either plan when viewed separately. 

If contributions to provide a section 408(b) annuity exceed the 
allowable limitations, the excess amounts must be included in income 
by the employee. Also, the employee's exclusion a)lowance under sec- 
tion 408(b) is to be reduced by the amount of the excess contribution 
(even though it was not excludable from the emnloyee's income). If 
amounts are contributed for the purchase of mutual fund stocl. (which 
is permitted under another provision of the conference substitute), 
these amounts are to be subject to the 6 peivent tax on overfunding 
until the excess is eliminated (see discussion above on individual 
retirement accounts). This tax is not imposed on contributions for 
annuity contracts, since earnings on these contracts pre not taxed to 
the, individual (until distributed) even when the annuity is not 
covered under section 408(b). 
Treatroe~t of benefits or eontribsction8 over the ~~'mitatione 

The House bill provided that benefits or contiibutions in addition to 
those allow'able under qualified plans may be paid or accrued under 
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p84~g a qualified plan, if the contributions by the employer for the additiona] 
benefit were not deductible until they were includible in income by 
the employee. 

The Senate amendment provided, in effect, that no retirement bene- 

fits could be paid, except from a qual'ified plan. 
To avoid technical difiiculties, the conference substitute omits both 

provisions. The, conferees intend that. , for tax purposes, additional 
benefit m;iy notbe paid from a qualified plan. Ekowever, for purposes 
other than tax law, a qualified plan and a plan providing additional 
benefits may be. treated as one plan by the employer. 

A ppli cati ons of linutat ion cohere r ecords not available 

Under the conference substitute, the Treasury is authorized to pre- 
scribe reasonable assumptions which may be used by the employer 
in cases where the facts needed to compute the overall limitation are 
not known. 

A pph'cat~'on of limitation to ea'isting cases 
The conference substitute contains a provision which provides that 

an individual who is an active plan participant on or before October 9, 
1%3, may receive a pension equal to the lesser of (a) 100 percent of 
his annual compensation on that date (or on the date he separated from 
service with the employer), or (b) the benefit payable under the terms 
of the plan as in efieet on that date (assuming no later change in com- 
pensation). If the regular rules of the (scc. 415) provision result in a 
higher limit (due to pre-retirement cost-of-living-increases, for ex- 
ample) than that allowable under this transition provision, the in- 
dividual is to be entitled to the higher limitation. If an individual 
covered under this feature is also covered. under a defined contribution 
plan, contributions may continue to be made to the defined contribu- 
tion plan, to the extent that prior contributions to this plan (or other 
plans of the same employer), plus the defined benefit available under 
this feature (which may exceed 1. 0 for these purposes), do not exceed 
the 1. 4 fraction. In the case of a participant who separated from the 
service of the employer prior to October 2, 1978, the benefit allowed 
under this feature cannot exceed the indivdual's vested benefit on the 
date when he separated. from service. 

Aggs e gate deduction limits in, the case of profit-sharing and pension 
plans, etc. 

The conference substitute provides that carryover deductions of 
excess contributions in a combination pension and profit-sharing plan 
may not exceed N percent of aggregate compensation for any year 
(present law allows 80 percent). Also, the carryover of' unused aggre- 
gate contribution limitations to a profit-sharing plan for any year is 
not to exceed 25 percent (compared to 80 percent under present law). 
Timing of contributions 

Under the substitute, contributions by cash basis taxpayers which 
are made by the time for filing the tax return for the year in question 
may be treated as paid in the year in question. 
I. ' ffective dates 

The new rules with respect to limitations on corporate plans are to 
apply to years beginning after December 81, 1975. (For purposes of 
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L848Q this provision the term "year" is to be defined in regulations. ) In ap- 
plying the limitations, contributions or accruals which occur before 
the efi'ective date must, of course, be taken into account. For example, 
an employee with an accrued benefit of $60, 000 on December 81, 1975, 
could accrue an additional benefit of $15, 000 after that date (for a 
total benefit of $75, 000) assuming that this was not in excess of the 
100-percent limitation. 

X. LvMP-SvM DzsTRzavTroNs (SEc. 2005 oF THE Bar. z. ~ND SEc. 402 (e) 
OF THE CODE) 

General wee 
Both the House bill and the Senate amendment treat the post — 1978 

taxable portion of a lump-sum distribution from a qualified pension, 
profit-sharing or stock bonus plan as ordinary income taxed under an 
averaging device which treats it as if it were received evenly over a 
period of years. Under the House bill, this special averaging treatment 
provides the treatment which would be applicable if the amount were 
spread over a period of 10 years, while the Senate amendment provides 
the treatment which would be applicable if it were spread over 15 
years. Both the House and Senate versions treat the portion of the pay- 
ment attributable to the pre — 1974 period as long-term capital gain. 

Tne conference substitute accepts the 10-year averaging period pro- 
vided under the House bill. Both the House bill and the Senate amend- 
ment compute the ordinary income portion under the same general 
type of averaging device and this same general procedure is used in 
the conference substitute. The ordinary income portion is to be com- 
puted without regard to the taxpayer's other income (i. e. , in efi'ect 
it is taxed entirely separately as if this were the only income received 
by the individual). The tax rate schedule to be used in this separate- 
treatment approach is the schedule provided in the Code for unmarried 
individuals (whether or not the taxpayer is inarried). If the plan 
participant has service both before 1974 and after 1978, the amount 
attributed to the post — 1978 service is the total taxable distribution 
times a fraction, the numerator of which is calendar years of active 
participation after 1978 and the denominator of which is total years 
of active participation. It is understood that the Treasury Department 
will provide regulations for allocating fractions of years for plan 
participants who have both pre — 1974 and post — 1978 value in lump-sum 
distributions. 

The taxable portion of a distribution is to be the portion of the dis- 
tribution attributable to employer contributions and to income earned 
on the account. The portion of the distribution representing the em- 
ployee's contributions remains nontaxable. 

Defn~tion o f o, lump-8um di8tribut~on 
The House bill would change the requirements used in determining 

what qualifies as a lump-sum distribution. The Senate amendment 
makes no changes in the existing rules on this subject. The conferees 
have accepted the new House rules. 

Under existing law, a distribution generally is treated as a lump- 
sum distribution if it clears the employee's balance in a single trust, 
even though there are other trusts in that plan and even though the 
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$349 l 
employee receiving the distribution is a participant in several plans 
maintained by the same employer. The conference substitute retains 
the requirement that an employee's entire account be distributed. 
For this purpose, however, all trusts which are part of a plan are to 
be treated as a single trust. Furthermore, for this purpose all plans 
of a given category (the categories are pension plans, profit-sharing 
plans, and stock bonus plans) maintained by an employer are to be 
treated as a single plan. 

The conference substitute also follows the House bill in permitting 
a distribution to an employee (common-law definition of an employee) 
after he attains age 59~/2 to be treated as a lump-sum distribution 
entitled to the special averaging and partial capital gain treatment, 
even though the recipient has not left his employment. Under present 
law, the age 59i/~ rule applies only to self-employed persons. This 
change from existing law is a part of the efi'ort to eliminate to the 
extent feasible tlie distinctions between taxation of lump-sum distribu- 
tions to regular employees and to the self-employed, as discussed 
below. 

3fuOi pie 'lump-sum distributions in one taxable year 
Tlie House bill requires that a taxpayer who wishes to use the spe- 

cial averaging and capital gains treatment described above for one 
lump-sum distribution must use that treatment for the aggregate of 
the luiiip-sum distributions he receives in the same taxable year. The 
Senate amendment and ex sting law contain no comparable provision. 
The conference substitute accepts the House rule. 

Aggregation of distiibntions over siv years 
Both the House bill and the Senate amendment require that the 

lump-sum distributions received by an individual during a taxable 
year be aggregated. with all himp-sum distributions to that recipient 
during his five prior taxable years, but only for purposes of determin- 
ing the tax brackets in which the income is to be taxed. However, the 
House bill limits this five-year "lookback" rule to lump-sum distribu- 
tions made after 1973. No similar provision is contained in the Senate 
amendment. 

'The conferees accepted this rule enunciated in both the House and 
Senate versions and also accepted the House bill restriction limiting 
the lookback aggregation to distributions made after 1978. 
Treatment o f distributions of annuity contracts 

Both the House bill and the Senate amendment provide that a dis- 
tribution of an annuity contract is to remain nontaxable, but must 
be included in the six-year aggregation computation described above in 
order to determine the tax bracket rates on a taxable lump-sum distri- 
bution. The House bill provides the annuity contract is to be included 
in the aggregatIon computation at its fair market value, while the 
Senate amendment fishes the value as the cash surrender value as of 
the time of the distribution. 

The conference substitute, as in both the House and Senate ver- 
sions, includes an annuity contract distribution within the aggregation 
computation, but continues to treat the annuity contract distribution 
itself as nontaxable. 
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$350$ The conference, substitute provides that the value of an annuity con- 
tract for the purposes of. the aggregation rule referred to above is to 
be its current actuarial value. Normally this will be suKciently close to 
the cash surrender value of the annuity so that, under Treasury 
regulations, the cash surrender value (disregarding any loan on the 
policy) would be treated as the "current actuarial value". However, 
if the cash surrender value is artificially reduced, Treasury regula- 
tions may provide for a simplified method of determining the cash 
surrender value the annuity would normally carry. If the annuity 
contract has no cash surrender value, its current actuarial value is to 
be the present value of the payments anticipated under the annuity 
contract, computed with regard to the life expectancy of'the recipient 
(and the life expectancy of the recipient's spouse, unless the recipient 
elects not to take the annuity as a joint and survivor annuity). The 
present value of these anticipated payments is to be determined under 
tables to be issued by the Treasury Department. 
feei pi en t8 eligible for lump-8um diatribution8 

The House bill provides that the only recipients of lump-sum dis- 
tributions who may elect the special averaging treatment are individ- 
uals, estates, and trusts. The Senate amendment (and present law) 
place no restrictions on who may use the special averaging treatment. 
Thd conference subst, itute generally accepts the restrictions of the 
House bill, but with modifications in the case of lump-sum distribu- 
tions to trusts. 

Under the conference substitute, a lump-sum distribution may be 
made to multiple trusts, but, if this occurs, the tax paid on account of 
the distribution is to be the tax payable as if the entire distribution 
were made to one recipient, with the tax liability apportioned among 
the multiple trusts in accordance with the relative amounts received 
by each. 

In cases of distributions to individuals and estates (in which in- 
stances an entire lump-sum distribution must be made to one recipient) 
the recipient is to make an election as to whether to claim the special 
averaging treatment. (The personal representative of the employee is 
to make the election if distributions are made to multiple trusts). This 
election is of significance because, as discussed below, only one election 
may be ma, de with respect to an employee who has attained age 59&/2. 

As under the House bill, the conference substitute provides that 
an employee must generally be regarded as the recipient, for purposes 
of the requirement of aggregation of all luinp-sum distributions in a 
period of six taxable years, even if he or she causes the distribution 
to be made to a trust, if the employee retains such an interest in the 
trust as would require his taxation as the substantial owner of the 
trust under the present tax rules, even. if the grantor of the trust is 
technically the emplover or plan. ' 

In the House bill, a trust would be allo~ed to elect the special 
averaging treatment only if (1) the use of the trust would not a8ect 
the includibility of the distribution in the employee's gross estate, and 

r If the lump-sum distribution is made to a recipient other than a trust during the employ- 
ee's nfetime, it is intended that the usual assignment-ofdncome and cnnstructire receipt 
rules are to apply to determine whether the employee is to be liable for the tax upon the 
distribution. 
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L35lg (2) the trust would be sole recipient of the entire balance to the credit 
of the employee. These provisions were not adopted by the conferees. 

As indicated above, attainment of age 591/2 is made a criterion of 
eligibility for a regular employee (as well as for a self-employed per- 
son, as under present law) for the special averaging lump-sum treat- 
ment under the conference substitute. It was not considered necessary, 
however, to specify that a beneficiary is entitled to the special 
avera~ino and partial capital ~ain treatment for a distribution on 
account of the death of an employee sfter his retirement (as we l as p 
before). ' 
A umber o f elections 

The House bill allows the special averagin~ treatment to be elected 
freely until the employee attains age 59&/» after which time only one 
election may be made with respect to that employee. The Senate amend- 
ment does not have an election procedure. As is the case under present 
law, the Senate version makes the treatment mandatory for lump-sum 
distributions and does not limit the number of times this special 
treat ment mav be used. 

The conferees followed the House bill in allowing only one election 
with respect to an employee after he has attained age 591/» Thus, if 
an employee has made one election after attainino age 591/» he may 
not thereafter obtain the special averaging treatment for another dis- 
tribution. As under present law, however, an employee, or his bene- 
ficiary, who is barred from the, special averaging treatment by an 
earlier election may nevertheless gain the partial capital gain treat- 
ment for pre-1974 value if the distribution is made on account of the 
employee's death or separation from service. In addition, such an 
employee who receives a, distribution because of attaining age 59&/2 
may also receive the partial capital gains treatment although he is 
barred from the special averaging for the ordinary income portion. 

A recipient who elects this special averaging treatment may still 
elect the usuual income averaging provided under sec. 1301. 8 A tax- 
payer who surrenclers an annuity may use the normal 5-year income 
averaging and also may use the special averaging for lump-sum distri- 
butions. 

Lump-sum distr)'butions to the self-em~loped 
Under the House bill, the same 10-year ordinary income averaging 

may be elected for distributions on account of plan participation by 
self-employed persons as may be elected on account of the participation 
of regular employees. (Under present law, lump-sum distributions to 
self-employed persons are taxed under special 5-year averaging pro- 
visions. ) There is no comparable Seriate provision. 

The conferees accepted the House provision eliminating the distinc- 
tion of treatment between regular employees and the self-employed in 
this respect. If they elect the special averaging treatment, self-em- 
ployed persons are also entitled to capital gain taxation on the pre- 
1Ã4 value of their lump-sum distributions. 

' Thus, no cliange in present law is intended by the deletion of references to this in sec- 
tions (02(a)!2) and 408(a) (2) (A) (iii) of the code. 

s H. Rept. 88 — 807, p. 180, which indicates that a common-law employee who uses the 
special averaging provided under present law inay nevertheless also use the regular live- 
year incense averaelng for his other income and capital gain, is incorrect. Vnder tlie 
conference substitute, however, both types of income averaging may be used concurrently 
by both regular employees and the self-employed. 
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4, 000 

Distribution less allowance 46, 000 

The tax on &/, oth of the distribution less allowance computed from 
the tax rate schedule for single taxpayers is $816. 00. 

Multiply this amount by 10: $8, 160. 00. 
Then, multiply by the fraction, 

2 = — =0. 2 
10 

Years of participation in plan after 1978 
Total years of participation 

which yields $1, 632. 00. 
Thus, the tax on the ordinary income portion of the distribution is 

$1, 6M. 00. 
The amount of the distribution taxed as a long-term capital gain 

is the amount of the net distribution multiplied by the fraction, 

Years of participation before 1974 8 

Total years of participation 
Net distribution $50, 000 
Capital gains element 40, 000 

The capital gains element is taxed along with other income (ex- 
clusive of the. ordinary income element, ) in the normal way. The tax 
on the taxable income of $85, 500 ($15, 000 salary from first job, plus 
$5, 000 from second job, plus $40, 000 capital gains element, of lump- 

I 352 l Commentation of turin &mp-man di8tribut~'on 
It is recognized that the computation of tax due on a lump-sum dis- 

tribution with an annuity lump-sum distribution, as refiected in the re- 
ports of the House Ways and Means Committee and the Senate Fi- 
nance Committee, is incorrect in that it subtracts the entire minimum 
distrIbution allowance from the amount of the annuity, instead of sub- 
tracting only that portion of the minimum distribution allowance that 
is proportionate to the amount of the annuity distribution as compared 
with the total distribution. This incorrectly increases the tax on the 
taxable distribution because it mininlizes the tax attributable to the 
annuity distribution. The less the tax attributable to the annuity dis- 
tribution, the larger is the tax attributable to the taxable distribution. 

The correct computation is as follows: 
Fint cramp/e. — On December 81, 1975, A terminates his services 

and receives a lump sum distribution of $65, 000 from a qualified plan. 
The distribution includes employer securities with a fair market value 
of '@5, 000 and a basis of $10, 000. A has been participating in the plan 
since eJanuary 1, 1966. The plan is noncontlibutory. A. is married; both 
A and his wife are 50. Their only other income is A. 's salary of $15. 000 
and his salary from a second job ($5, 000). Their itemized deductions 
are $3, 000. Their average base period income (for purposes of regular 
income averaging) from the preceding four years (1971 through 1974) 
is $14, 000. 

The tax on the portion of the distribution which is not treated as a 
long-term capital gain is computed as follows: 
Net distribution ($65, 000 total distribution less $15, 000 unrealized 

appreciation on employer securities) 550, 000 

Less: M n'mum 5'st itutlon allowance: 50 percent of first 520, 000 510, 000 
Reduced by: 20 percent of net distributions in excess of $20, 000 6, 000 
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Total 1975 income tax 10, 460. 00 

A's basis in the employer securities is $10, 000. 
8econd exes/e. — On December 31, 1976, A. receives a distribution 

from a qualified plan with respect to his second job. In this case the 
distribution is a nontransferable annuity contract, the value of. which 
is $6, 000; and a cash distribution of $4, 000 financed solely by the em- 
ployer. A had participated in the plan since January 1, 1967. Mr. and 
Mrs. A's only other income in 1976 is A's salary of $25, 000 and interest 
of $3, 000 on the $40, 000 cash received in the prior lump-sum distribu- 
tion. They have itemized deductions of $2, 100. Mr. and Mrs. A's 1976 
tax is computed as follows: 

Fir8t, compute the tax on the portion of the distribution which is 
not treated as a long-term capital gain and which is taxed separately. 
Step 1: 

1976 cash distribution 
1976 annuity contract 
Prior year net distribution 

$4, 000 
6, 000 

50, 000 

Total 

sum distribution, less $20, 000 capital gains exclusion, less $3, 000 item- 
ized deductions, less two $750 personal exemptions) is calculated 
using the tax rate schedule for married taxpayers filing joint returns. 
In this case the alternative tax on capital gams is not available, but 
the regular-five-year income averaging provisions are. 

Ordinary tax $10, 180, 00 
Tax — Using regular income averaging' 8, 828. 00 

r As indicated above, average base period income is $14, 000. 

Selecting the tax computation method which yields the smallest 
amount of tax, A uses the regular five-year income averaging method 
and has a tax of $8, 828. 00. 

Finally, A combines the tax on the capital gains portion of the 
distribution and his salary, with the tax on the ordinary income 
portion of the distribution: 
Tax on salary and capital gains portion of distribution $8, 828. 00 
Tax on ordinary income portion of distribution 1, 682. 00 

Less: Minimum distribution allowance: 50 percent of first 
$20, 000 

Reduced by: 20 percent of net distribution in excess of 
$20, 000 

Total 

Ten times the tax on one-tenth of $58, 000 (from the 
for single taxpayers) is $10, 680. 
Step 2: 

1976 annuit v- 
Minimum distribution allowance from step 1 
Portion of minimum distribution allowance attributable to 

annuity distribution 
l y -2000=v200 

60000 f" 'T 

Remainder 

$10, 000 

8, 000 

2, 000 

58, 000 

rate schedule 

$6, 000 
$2, 000 
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+ 
Step 5: 

The tax on the ordinary income element of A. 's 1975 distribution 
from their 1075 income tax income return was $1, 6M. 00. Subtracting 
that froin the tax calculated in Step iso. 4 yields the tax on the ordi- 
nary income element of A. 's latest distribution: 

$2, 045. 04 — $1, 632. 00= — $413. 04 

8econd, compute the tax on all othel incolne, including the capital 
gains portion of the distribution. 

Step 6: 
In Step No. 4, the ordinary income element of the distribution was 

calculated as $1, 200. Therefore, the long-term capital gains element is: 
f4, 000. 00 — $1, 200= $2, 800. 00 

L354$ Ten times the tax on one-tenth of $5, 800 (from the rate schedule for 
single taxpayers) is $890. 
Step 3: $10, 680. 00 — $820=$9, 860 

Step 4: 
Determine ordinary income and capital gains elements of A's dis- 

tr ibution and his prior year clistribution. The ordinary income element 
of A's latest dlstrIbution is determined by )nultiplying the cash dis- 
tribution of $4, 000 by: 

Years of participation in plan after 1973=sgo=0. 3 
Total years of participation 

Thus, A's orrlinary incon&e element is $1, 900. $10, 000 of Mr. A. 's prior 
distribution of $50, 000 was ordinary income. 

Thus, the tax on the orclinary income element is the fraction of the 
tax from Step Xo. 3 which the ordinary income elements of the 1976 
and prior year distributions bear to the entire distributions. 

+' ' X ') 860=$2, 045. 04 
$4, 000 $50, 000~ 

Step 7: 
The capital gains element is taxed along 

regular manner. 
Capital gains element 
Less: 50 percent of net long-term capital gain 

Total 

with other income in the 

$2, 800 
1, 400 

1, 400 
Salary 25, 000 
Interest 3, 000 

Adjusted gross income 
Less: Itemized deductions 
Less: Personal exemptions (2X$750) 

29, 400 
2, 100 
1, 500 

Taxable income 25, 800 

The tax on $95, 800 is calculated. using the tax rate schedule for 
married taxpayers filing joint returns. In this case, neither the alterna- 
tive tax on capital gains nor the regular five-year income averaging 
provision is available. 
Ordinary tax $6, 308. 00 



Conference Report 93-1280 

L355+ Third, A combines the tax on the capital gains portion of the distri- 
bution and his other income, with the tax on the ordinary income por- 
tion of the distribution. 

Step 8: 
Tax on capital gains portion of distribution and on other income $6, 308. 00 
Tax on ordinary income portion of distribution 413. 04 

Total 19?6 income tax 6, ?21. 04 

If in the examples above, A has attained age 59&/2, he may elect to 
treat only one of the distributions as a lump-sum distribution qualify- 
ing for ten-year averaging. In computing the tax liability on the dis- 
tribution which he elects to qualify for ten-year averaging, A will not 
aggregate any distribution (except in the case of a distribution of an 
annuity contract) made after attaining age 591/2 which is not treated 
as a lump-sum distribution for purposes of the ten-year averaging. 

XI. SAlwEr RED'UOTIoN ANn CASH oR DEFEND PRoFIT-SHARING 
PLANs {SEC. 2006 OF THE BILL) 

Unde" present . aw, in general, an employee's contributions to a 
qualified retirement plan maintained by his employer are not tax 
deductible. In the case of a, salary reduction plan, or a cash or deferred 
profit-sharing plan, however, the Internal Revenue Service has per- 
mitted emp1oyees to exclude from income certain amounts contributed 
by their employers to the plan, even where the source of these amounts 
is the employee's agreement to take salary or bonus reductions, or fore- 
go salary increases. 

On December 6, 1972, the Service issued proposed regulations which 
would have changed this result in the case of salary reduction plans, 
and which called into question the continued viability of the treatment 
of cash and deferred profit-sharing plans. 

In order to allow time for coligressional study of these areas, the 
conference substitute provides for a temporary freeze of the status 
quo. Thus, contributions to plans in existence on June 27, 1974, are to 
be governed under the law;is it was applied prior to January 1, 1972. 
This treatment is to continue at least through December 31, 1976, or 
{if later) unti] regulations are issued in final form in this area, which 
would change the pre-1972 administration of the law. These regula- 
tions, if issued, are not to be retroactive for purposes of the social 
security taxes or the I&'edera1 withholding taxes, and are not to be 
retroactive prior to Jamiary 1, 1977, for Federal income tax purposes. 

In the case of plans not in existence on June 27, 1974, contributions 
made on a salary reduction basis, or made, at the employee's option, to 
a cash or deferred profit-sharing plan, are to be treated as employee 
contributions {until January 1, 1977, or until new regulations are pre- 
scri d in this area). This will prevent a situation where a new plan 
might begin in reliance on pre-1972 law while Congress has not yet de- 
termined what the law should be in the future. 

Generally a plan will be treated as having been established on 
June 27, 1974, if the plan had been reduced to writing and had been 
adopted and approved by the directors on or before that date, even if 
contributions had not, yet been made to the plan on a salary reduction 
basis. ' New participants may, of course, be added to an existing plan in the normal course of business. 

hol 

' Where shareholder approval is r squired for formal adoption of the plan, such share- 
older approval must also have occurred by June 27, 19?4. 
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Also to be covered under these principles are so-called cafeteria 
pl'ins, under which the employees may have a choice between certain 
fringe benefits, some of which would constitute taxable income to the 
employee, whereas other forms of benefit might not. Thus, existing 
cafeteria plans also are to be gov rned under pre-1972 law until at 
least January 1, 1977. However, in the case of new plans, the value of 
any benefits selected under a cafeteria plan are to be includable in 
income until at least January 1, 1977 (or, if. later, until new regula- 
tions in this area have been promulgated). In general, the same rules 
to be applied in determining whether or not a salary reduction plan 
~ as in existence on June 27, 1974, are also to be applied to cafeteria 
plans. Of course, minor plan amendments (such as changing the plan 
to allow cash payments to cover cases of breakage, i. e. , ~here two 
alternative benefits available under the cafeteria plan do not have 
exactly the same value) ~ould not cause an existing plan to be classi- 
fied as a new plan for purposes of these rules. 

The conferees agree with the statements in the Ways and Means 
Committee repoit (No. 98 — 807) to the efFect that there should be no in- 
ferences drawn from this action as to whether or not the pre-1972 d, p- 
plication of the law is, or is not, correct, or as to whether new regula- 
tions in this area should, or should not, be issued, or as to what these 
regulations, if any, should provide. 

XII. 6FNERAL PROVISIONS RELATINo TO JURisnicTioN, ADMINISTRA- 
TICN& ENFQRcEMENT; JOINT PENsioN TASK FORCR, ETc. (Szc. 8001— 
8004. 8021 — 802o2, 8081, 8041-8043 oF TiiE Bn, L) 

Ceneral prom'8i on8 relating to j uriadi cti on, administration and 
enforcement 

I. nder the bill and amendment as passed by the House and the Sen- 
ate jurisdiction with respect to the requirements for plans seeking tax 
benefits under the Internal Revenue Code is ba, sically with the Inter- 
nal Revenue Service. In addition, the bill and amendment as passed 
by the House and the Senate provides jurisdiction to the Secretary of 
Labor to enforce standards for plans which do not seek special tax 
benefits under the Internal Revenue Code, and to enforce certain 
standards as they apply to tax-qualified plans. 

T~nder the conference substitute, procedures are established which 
will provide a significant and appropriate role in the enforcement of 
the participation, vesting, and funding standards to both the Depart- 
ment of Labor and the Internal Revenue Service (with respect to 
plans which seek qualification under the Internal Revenue Code) 
without a duplication of efFort on the part of the two departments. In 
addition to the specific areas of the conference substitute where areas 
of jurisdiction are delegated to one department or the other, the con- 
ference substitute provides general guidelines for the coordination of 
administration and enforcement. 

The administration of qualified plans is separated into two stages: 
first, the stage when the plan seeks from the Internal Revenue Service 
initial qualification of entitlement to special tax benefits under the 
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I 
35'7J Internal Revenue Code; second, the operational stage with respect to 

the continued eligibility of the plan. for the special tax benefits. 
Initial stag e jurisdiction. — In determining whether a pension, profit- 

sharing, or stock bonus plan or a trust which is a part of such a plan, is 
initially entitled to the special tax benefits provided under the tax law, 
the Secretary of the Treasury is to require that the person applying 
for the initial qualification of the plan is to provide, in addition to any 
materials and information which would generally be necessary for the 
administration of the tax laws, such other forms and information as 
may reasonably be made available at the time of the determination as 
the Secretary of Labor may require. The Secretary of the Treasury is 
also to require that the applicant for a determination provide evidence 
that any employee who is an interested party with respect to the plan 
has been notified of the request for a determination. Also the Secretary 
of the Treasury is to notify the Secretary of Labor and the Pension 
Benefit Guaranty Corporation when he receives an application for a 
determination as to the tax status of a plan. 

The Secretary of the Treasury when he makes a determination with 
respect to a plan or trust is to notify the Secretary of Labor of his 
determination and furnish to the Secretary of Labor the forms and 
information submitted for the Secretary of. Labor. For this purpose a 
determination includes a determination that a plan is, or is not, quali- 
fied for the special tax benefits under the Internal Revenue Code. The 
Secretary of the Treasury is also to notify the Secretary of Labor 
if a request for a determination is withdrawn. 

Under the conference substitute, the Secretary of the Treasury is 
to afFord the Secretary of Labor an opportunity to comment on . the 
initial determination in any case involving the participation or vesting 
standards in which the Secretary of Labor requests such an oppor- 
tunity. It is expected that the two departments will set up procedures 
implementing this procedure in a manner which afFords the Secretary 
of Labor an ample opportunity to comment but which does not cause 
undue delay in the granting of initial determinations. A request by 
the Secretary of Labor to comment upon an application for an initial 
determination is to be made only upon the request (in writing) of the 
Pension Benefit Guaranty Corporation or on the request of 10 em- 
ployees (or 10 percent of the employees if lesser) who would be 
viewed as interested parties under the plan. A copy of the request sub- 
mitted to the Secretary of Labor is to be transmitted by him to the 
Secretary of the Treasury within 5 business days of its receipt. If the Secretary of Labor does not submit comments on behalf of 
such groups of employees within 30 days after receiving a petition 
from the necessary number of interested employees, the Secretary of 
the Treasury is to afFord these interested employees a reasonable 
opportunity to comment upon the initial request for a determination. 
The above procedure for enabling employees to comment upon an 
application for a determination is not the exclusive means by which 
employees may participate in the determination proceedings. Em- 
p oyees may of course proceed on their own through the declaratory l 

B 
judgment provisions which are provided in the bill. The Pension 

ene6t Guaranty Corporation and the Secretary of Labor (upon petition by the required number of employees) may intervene in any 
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C3~8~ eclaratory judgment proceedings in the Tax Court whether the pro- 
ceedings are brought on behalf of the employer or interested em- 
ployees. In addition, the Pension Benefit Guaranty Corporation is to 
be entitled to bring a suit for a declaratory judgment iinder rules to be 
prescribed by the Tax Court. 

If a plan is qualified by the Secretary of the Treasury, the plan is 
to be treated as meeting the initial requirements of the Secretary of 
Labor with respect to participation and vesting. 

The above outlined procedures apply not only to the initial quali- 
fication of a plan which seeks the special tax benefits provided under 
the Internal Revenue Code but apply to a request for an IRS deter- 
mination with respect to any amendment to the terms of a plan or 
a trust which seeks a favorable determination from the Internal Rev- 
enue Service. 

Operational 8tage j urz8d2'et20'f2. — The conference substitute also pro- 
vides procedures for the exercise of. the respective juiisdIctional au- 
thority of the departments with respect to plans qualified for special 
tax treatment under the Internal Revenue Code during their oper- 
ation. The Secretary of the Treasury in carrying out the admin- 
istration of the Internal Revenue Code with respect to any plan or 
trust is to examine the plan to determine whether the plan satisfies 
the requirements relating to minimum participation standards and 
minimum vesting standards (in secs. 410(a) and 411 of the Code). 

The Secretary of the Treasury is to notify the Secretary of Labor 
before commencing any proceedings to determine whether the plan or 
trust is in compliance with the minimum vesting and participation 
standards. While the notice need not be made prior to the time the In- 
ternal Revenue Service begins an audit or a review of a plan to verify 
that the minimum standards have been satisfied, it is expected that if 
in the course of a review or audit doubts or questions are raised by the 
Internal Revenue Service as to whether the plan has met the minimum 
standards, the Secretary of the Treasury is to notify the Secretary of 
Labor. Notification is to be made prior to the time the Internal Reve- 
nue Service issues a 80-day letter of an intention to disqualify the plan 
or trust. Except in cases of jeopardy the Secretary of the Treasury 
is not to issue a determination that the trust or plan does not satisfy 
the minimum standards until the expiration of a period of 60 days 
after the date on which he notifies the Secretary of Labor. This period 
of time is provided for the Secretary of Labor so that, if he chooses 
to do so, he may examine the plan to determine whether he should 
begin to take any action to compel compliance under those portions 
of the participation and vesting provisions of the bill in which he has 
jurisdiction or to coordinate any action he may be required to take by 
reason of a complaint from a participant or beneficiary. This 60-day 
period may be extended by the Secretary of the Treasury if he deter- 
mines that an extension of this period would enable the Secretary of 
Labor to obtain compliance with the requirements of the law during 
this extended period. In order to assist the Secretary of Labor in 
deciding whether he should seek compliance with the requirements of 
the law the Secretary of the Treasury is to provide the Secretary of 
Labor with copies of any notices which he issues to the plan adminis- 
trator with respect to the minimum participation and vesting 
standards. 
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I 3593 The Secretary of the Treasury in administering the provisions 
relating to taxes on the failure to meet minimum funding standards 
(sec, 4971 of the Internal Revenue Code) is to notify the Secretary 
of Labor before imposing any tax on an employer. In addition, prior 
to the imposition of the tax, in other than jeopardy situations, the 
Secretary of the Treasury is to a8ord the Secretary of Labor an oppor- 
tunity to comment on the appropriateness of imposing the tax, After 
consultation with the Secretary of Labor, the Secretary of. the Treas- 
ury may in appropriate cases waive or abate the 100 percent excise 
tax on fai'ure to satisfy the minimum funding standards. In order to 
coordinate their respective responsibilities under the funding stand- 
ards, it is anticipated that both Secretaries will consult with each 
other as is needed with respect to the provisions relating to minimum 
funding standards, both those provided in the Internal Revenue Code 
and the funding standards provided by title I. As part of this coordi- 
nation, at the request of the Secretary of Labor or the Pension Bene- 
fit Guaranty Corporation, the Internal Revenue Service is to initiate 
an immediate investigation with respect to any liability for the tax 
on failure to meet the minimum funding standards. 

If the Secretary of Labor or the Pension Benefit Guaranty Cor- 
poration seek compliance on any case involving the construction or 
application of the minimum participation, vesting or funding stand- 
ards, a reasonable opportunity is to be alIorded to the Secretary of 
the Treasury to review and comment upon any proposed pleadings or 
briefs before they are filed. Of course, the Secretary of Labor need 
not obtain the approval of the Secretary of the Treasury and the 
Secretary of the Treasury may intervene and file his own pleadings or 
briefs in any case. 

The Secretary of the Treasury in carrying out the provisions relat- 
ing to tax on prohibited transactions (sec. 4975 of the Internal Revenue 
Code) is to inform the Secretary of Labor before imposing the tax 
under that section. In addition, the Secretary of Labor is to be af- 
forded an opportunity, in other than jeopardy situations to comment 
on the appropriateness of imposing the tax. After consultation with 
the Secretary of Labor, the Secretary of the Treasury may in appro- 
priate cases waive or abate the 100 percent excise tax on failure to 
correct a self-dealing violation. It also is anticipated that both Secre- 
taries v ill consult as is needed with respect to the provisions relating 
to prohibited transactions (including the exemptions which may be 
provided therefrom) in order to coordinate the rules applicable under 
these standards. To best coordinate these rules the two Secretaries may 
want to set up a board to review and coordinate these rules. A. s part 
of this coordination, the Internal Revenue Service at the request of the 
Secretary of Labor or the Pension Benefit Guaranty Corporation is 
to initiate an immediate investigation with respect to the liability of 
any person for the tax on prohibited transactions. 

18auance of regulations. — Under the conference substitute the De- 
partment of the Treasury is to prescribe the necessary regulations 
under the general provisions relating to participation, vesting, and 
funding except where specific authority is given to the Sec- 
retary of Labor to prescribe the regulations. For example, the 
Secretary of. Labor is to prescribe regulations defining what con- 
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C~60 stitutes a year of service for purposes of the participation and. vesting 
standards of the Act, Regulations which are prescribed by the Treas- 
ury or Labor Departments in those areas in which jurisdiction is as- 
signed to them are to be binding upon the other department (unless 
provided otherwise by the bill). Where the final authorization to pre- 
scribe regulations under a provision is provided to one department or 
the other, it is expected that the two departments will consult and co- 
ordinate closely with each other in prescribing the necessary regula- 
tions which need to be issued under the various provisions of the bill. 

Under the conference substitute whenever in the bill the Secretary 
of the Treasury and the Secretary of Labor are required to carry out 
provisions relating to the same subject matter, they are to consult with 
each other in the developing of rules, regulations, practices and forms 
to the extent possible for the e%cient administration of the provisions 
in order to reduce to the maximum extent practical, duplication of 
efFort, convicting requirements and the burden of compliance (includ- 
ing the annual reports which must be filed by the plan adminis- 
trators). The two Secretaries may make arrangements or agreements 
for cooperation and mutua1 assistance in the performance of the func- 
tions they have under the bill as they find practicable and consistent 
with the law. The maximum coordination is expected in those areas 
where one agency has the authority to prescribe regulations and also, 
of course, where the regulations are to be a cooperative e8ort of both 
agencies. 
Joint tasTe force and studies 

Under the bill, as passed by the House, the Secretary of Labor is 
to undertake studies relating to private pension plans, including the 
cost impact of the bill on pension plans, the role of pension plans in 
providing economic security, the operation of. pension plans, and 
methods of encouraging the growth of the private pension system. 
In addition, the Committee on Education and Labor and the Commit- 
tee on Ways and Means are to undertake studies of retirement plans 
financed or maintained by the United States, or by State and local 
governments. This study is to include consideration of the adequacy 
of the participation, vesting, and fiduciary standards, as well as financ- 
ing and funding methods. In studying v-hether the funding standards 
of the bill should be imposed on government plans the study is to take 
into account the taxing po~er of the governmenta1 unit maintaining 
the plan. The two committees are to report the results of the govern- 
mental study &o the House of Representatives by December 81, 1976. 

Under the bill as passed by the Senate. the Secretary of Labor is 
authorized to undertake the studies relating to employee benefit plans 
which are generally. similar to the studies provided for in the bill as 
passed by t4e House. However, the bill as passed by the Senate 
authorizes the Secretarv of Treasurv to undertake the study of govern- 
mental plans and report to the Committee on Finance and the Com- 
mittee on Ways and Means by December 81, 1976. 

Under the conference substitute the stafFs of the Committee on 
Wavs and Means and the Committee on Education and Labor of the 
House, the Joint Committee on Internal Revenue Taxation, and the 
Committee on Finance and the Committee on Labor and Public Wel- 
fare of the Senate are to carry out duties assigned to the Joint Pension 
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L361$ Task Force. By agreement among the Chairmen of these committees, 
the Joint Pension Task Force is to be furnished with once space, cleri- 
cal personnel, actuarial and other consultants, and the supplies and 
equipment which are necessary for the Task Force to carry out its 
duties. The Joint Pension Task Force is authorized to engage in speci- 
fied studies and make a report to the abovementioned committees 
within 24 months after the date of enactment of the bill. In addition, 
the Joint Pension Task Force is to study any other matter which 
any of the committees referred to above may refer to it. 

The Joint Pension Task Force is specifically authorized to engage in 
four studies. First, it is to study and review the three vesting alterna- 
tives in the bill to determine the extent of discrimination, if any, 
among employees in various age groups resulting from the application 
of these provisions. (The results of this study are to be reported only 
to the tax committees. ) Second, it is to study the means of providing 
for the portability of pension rights among di8erent pension plans. 
Third, it is to study the appropriate treatment under the termination 
insurance provisions of the Act for plans established and maintained 
by small employers. Fourth, it is to study the efi'ects and desirability of 
the pre-emption of State law provisions of the bill. In addition else- 
where in this statement it is indicated that the Joint Pension Task 
Force is to study the efi'ect of the rules in this bill limiting the extent to 
which antidiscrimination rules may be enforced. through additional 
requirements as to early vesting and the efi'ect on benefits and costs of 
integrating social security benefits with the benefits payable under 
retirement plans. 

The substitute agreed to by the conferees a]so provides for a con- 
gressional study of retirement plans established and maintained, or 
financed, by the Government of the United States, by any State (in- 
cluding the District of Columbia), or any political subdivision thereof. 
The study is to include an analysis of the adequacy of existing levels of 
participation, vesting, and financing arrangements; existing fiduciary 
standards; and the unique circumstances affecting mobility of govern- 
ment employees and individuals employed under Federal procure- 
ment contracts. In considering whether plans are adequately financed 
consideration shall be given to the necessity for minimum funding 
standards as well as the taxing power of the government maintaining 
the plan. This study is to be submitted not later than December 31, 
1976, by the Committee on Education and Labor and the Committee on 
Ways and Means to the House of Representatives and by' the Commit- 
tee on Finance and the Committee on Labor and Public welfare to the 
Senate. 
Enrollment of Actuarie 

Standards. — The House bill requires that reasonable standards and 
qualifications are to be established for enrolling actuaries to practice, 
and specifies the standards that are to be applied for enrolling actu- 
aries to practice. Under the Senate amendment, reasonable standards 
and qualifications are to be estab'ished for enrollment to practice, but 
the standards to be used are to be determined in regulations. 

The conference substitute largely follows the provisions of the 
House bill. With respect to persons applying for enrollment before 
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C36~ January 1) 1976 the substitute provides that the standards and quali- 
fications are to include a requirement for "responsible actuarial expe- 
rience relating to pension plans, " and deletes the requirement for ex- 
perience in the "administration" of pension plans. This change is in- 
tended only to c&arify the application of the standards before January 
1, 1976, so that persons who apply for enrollment before that date have 
responsible actuarial experience (and not only administrative experi- 
ence) relating to pension plans. With respect to persons who perform 
actuarial services for smaller and simpler plans, the conferees antici- 
pate that, to the extent feasible, the standards for enrollment will make 
it possible to use standard actuarial tables and standard earnings as- 
sumptions whether or not the actuary's training includes the highest 
level of actuarial skills. The limited number of persons with a high 
level of actuarial skills makes it desirable that the standards acceptable 
for persons examining smaller and simpler plans need not be as restric- 
tive as in the case of those examining the larger plans. 

The conference substitute also provides that actuaries may be en- 
rolled on a temporary basis for a limited period. This makes it 
clear that actuaries can be enrolled almost immediately after enact- 
ment of the bill in order that enrolled actuaries will be available to 
help plans meet the requirements of the new law. The conferees intend 
that such temporary enrollment is not to be in lieu of any special en- 
rollment standards for persons who apply for enrollment before Janu- 
ary 1, 1976, but is only to allow immediate enrollment before the 
final standards are established. 

Proced~reg. — The House bill provides for separate enrollment of ac- 
tuaries by the Department of Labor (title I) and the Internal Revenue 
Service (title II). Ho~ever, the House bill also provides that stand- 
ards for enrollment after January 1, 1976, are to be established. by 
joint regulations. The Senate amendment provides for enrol'ment only 
before the Internal Revenue Service. 

Under the conference substitute, a single standard for enrollment, 
is achieved by directing the Secretary of Labor and the Secretary of 
Treasury to establish a joint board which will set standards for en- 
rollment and enroll actuaries to practice before the Department of 
Labor and Internal Revenue Service. In order that enrollment 
might begin as soon as possible, it is provided than an interim 
joint board is to be established no later than the last day of the first 
month following the date of enactment. 

The joint board also is to administer the standards for disenroll- 
ment of actuaries and is to write the regulations on enroll- 
ment (to be approved by the two Secretaries or their delegates). As 
under the House bill, an actuary can be disenrolled only after notice 
and hearing, and if there is a finding that he does not comply with the 
governing rules or regulations, or is shown not to be competent in 
actuarial matters. 

Eeport8. — Both the House bill and the Senate amendment provide 
that actuarial reports are to be made separately to the Department 
of Labor and the Internal Revenue Service. The conference substitute 
largely follows the provisions of the House bill in the technical 
aspects. In keeping with the general principle of eliminating, to the 
maximum extent feasible, duplication of efi'ort in reporting, the con- 
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$3631 ference substitute also requires the Secretaries of Labor and Treasury 
to take such steps as may be necessary to assure coordination, to the 
maximum extent feasible, between the actuarial reports they file with 
the Secretary of Labor and the Internal Revenue Service. 

XIII. PmN TERMiNATzoN INstmNcE (Sos. 4001 — 4089 oz THE Bir L) 

Admin~8teri mg corporotion end it8 orgom& ution 

Both the House bill and the Senate amendment call for a public 
corporation named the Pension Benefit Guaranty 'Corporation to ad- 

minister the plan termination provisions within (or with) the Depart- 
ment of Labor. The Secretary of Labor would be the chairman of a 
three-man board of directors. Under the House bill, the other two 
directors would be other officers or employees of the Department, of 
Labor, while under the Senate amendment, the Secretaries of Com- 
merce and of the Treasury would 'be the other directors, 

The conferees decided, following the Senate amendment, to place 
the corporation within the Department of Labor under a board con- 
sisting of the Secretaries of Labor, Commerce, and the Treasury, with 
the Secretary of. Labor to be chairman of the board. The corporation 
is to be "within" the Department of Labor in that, it is to be quartered 
there and it is to receive such housekeeping services as it may request 
from the Labor Department. The board of directors is to establish 
policy, while the chairman is to be responsible for the overall super- 
vision of the corporation's personnel, organization, and budget prac- 
tices. The corporation's personnel will be appropriately classified in 
the usual categories, and they are to be nonpolitical. The conferees 
contemplate that the corporation may make contractual arrangements 
for the performance of some of its functions by other agencies, and, in 
particular, it, is anticipated that it may arrange for such functions as 
recordkeeping to be performed by the Department of Labor insofar 
as those activities are analogous to the regular duties of the Labor 
Department. Generally, the other functions of the corporation are to 
be performed by its own employees, as well as by private parties con- 
tracting to perform special duties. 

During the temporary start-up period following the date of enact- 
ment, the corporation may, in its discretion, make arrangements for 
performance of any of its functions by other agencies, and, in particu- 
lar, the Department of Labor. 

The conferees also established a seven-man Advisory Committee to 
advise the corporation on such issues as the investment of funds, ap- 
pointment, of trustees for terminating plans, whether plans should be 
liquidated immediately through purchase of annuities or continued in 
operation under a trustee, and on other problems with regard to which 
the corporation requests advice. The seven members are to be ap- 
pointed by the President upon the recommendation of the board of 
directors. Employee organizations and employers are each to have two 
representatives on the Advisory Committee, with the general public to 
have three. The President is to designate one of the appointees as 
chairman. 

The Advisory Committee members are to serve staggered, three-year 
terms, and are to meet at least six times a year. The members may 
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select employees for the Advisory Committee, but its employees, as 
well as those of the corporation, are to be appointed in accordance 
with Civil Service regulations. 
Portebi7ity assistance 

The Pension Benefit Guaranty Corporation is to provide advice and 
assistance, upon request, to individuals regarding establishing indi- 
vidual retirement accounts or other forms of deductible individual 
retirement savings, and also regarding the desirability, in particular 
cases, of transferring an employee's interest in a qualified plan to a 
form of individual retirement savings upon that employee's separation 
from service. 

Imvestraents, bon"owing enthon'ty, end tax ex'emption 
Both the House and the Senate versions authorize the corporation 

to borrow up to $100 million from the Federal Treasury. The con- 
ferees exiiect the program, ultimately, to be self-financing. 

The Senate amendment exempts the corporation from Federal 
taxation (except for social security and unemplovment taxes) and 
from State and local taxation (except that the corporation's real and 
tangible personal property, other than cash and securities, may be 
taxed to the same extent according to value as other such property is 
taxed). 

The conferees accepted both the borrowing authority and the tax 
exemption. 

The assets in the corporation's funds representing collections of 
premiums may be invested. in obligations issued or guaranteed by the 
United States. The assets representing terminated plans in the proc- 
ess of liuuidation are to be invested by the trustees of the liquidating 
plans consistently with investment policies suggested to the corpora- 
tion by the A. dvisory Committee. 

Prenuurns 
In the establishment of premium rates for plan termination insur- 

ance the House bases its rate on a combination of a plan's unfunded 
insured benefits and its total (whether or not funded) insured benefits. 
The Senate amendment, on the other hand, initiallv provides a pre- 
mium of $1 per year per plan participant. In addition, the Senate 
amendment provides for collection of the premiums as a tax (there- 
fore by the Internal Revenue Service), while the House bill does not 
make use of the tax collection procedure but instead the corporation 
is to bill and collect the premiums from the plans charging interest 
on unpaid premiums past due. 

The conferees decided to require the corporation to establish sepa- 
rate uniform premium rates for single-employer and for multiem. 
ployer plans for retirement benefits. Single-employer plans are to pay 
$1 per plan participant during the first full plan year following enact- 
ment (and a prorated amount for any part of a plan year preceding 
that first full plan year). Multiemployer plans are to pay 50 cents per 
plan participant during these periods. 

For the first fractional part of a year (after enactment) and the 
first full plan year after the date of enactment, premiums are to be 
paid within 80 days after the beginning of the period of coverage. The 
corporation may follow this or another system thereafter. 
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t 365~~ In the case of participants in multiemployer plans, no participant is 
to be counted more than once in computing the per capita ($1 or 50 
cents per person) premium. Thus, if, during the course of a plan 
year, an employee leaves one employer in the multiemployer plan to 
work for another employer in the plan, the plan need nevertheless pay 
only one 50-cents premium on account of his participation. 

The corporation is directed to establish by regulation appropriate 
procedures for determining the amount of the premium where there 
are practical problems such as rapid turnover of participants during 
a plan year. 

During the second full plan year, both single-employer and multi- 
employer plans may elect to pay a premium determined under the for- 
mula of the House bill but not less than one-half. of what they would 
have to pay under the per capita rates. (This rate base for multi- 
employer plans continues until 1%8. ) One-half of the premium re- 
ferred to above is to be determined according to the plan's unfunded 
insured benefits (but with the premium not to exceed 0. 1 percent of 
unfunded vested benefits for single-employer plans and . 095 percent 
for multiemployer plans) . The other half of the premium is to be based 
on the total insured benefits. In this case the premium is to be fixed at 
a uniform rate (determined separately for single-employer and multi- 
employer plans) which is calculated by the corporation to produce the 
same total yearly revenue as is produced by the premiums on un- 

fundedd 

insured benefits. 
In subsequent years the corporation may set premiums using the 

per capita rate base, the unfunded insured benefits rate base, or the 
total insured benefits rate base, or any combination of these (subject 
to the rate limitations above described). If the corporation should 
want to combine any two or more of these three rate bases, it is to de- 
sign the bases to produce approximately equal amounts of aggregate 
premium revenue yearly from each. 

The corporation may exceed the rate limitations, produce unequal 
amounts of aggregate premium income from the difFerent rate bases, ar 
use other rate bases, but only as to plan years beginning after Con- 
gress approves these revisions through a special procedure set forth 
in the conference substitute. 

The conferees also decided that the corporation should establish 
by regulations equitable methods of valuing a plan's assets and bene- 
fits for the purpose of setting premium rates. 

The basic enforcement mechanism is to be a civil action brought by 
the corporation for the collection of unpaid premiums past due. There 
is to be a civil penalty of up to 100 percent of the amount of unpaid 
premiums to be assessed after 60 days following the due date of the pre- 
miums, but application of this penalty may be postponed in cases in 
which payment of the premiums entails hardship to the plan. The 
plan is to be liable for both the premiums for coverage of benefits and 
for any penalty assessed for failure to pay premiums. Besides the 
penalty, the corporation may also charge interest (at the rate imposed 
at the time under section 6601(a) of the Internal Revenue Code, or 
its successor, union tax underpayments) for unpaid premiums that are 
past due. Additionally, a court, in any action brought to enforce the 
insurance provisions, including an action to collect unpaid premiums, 
may award the corporation all or any part of its costs of litigation. 
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C366& The corporation may elect to insure nonbasic benefits in covered 
plans and do this through separate funds. If it does so, uniform pre- 
niium rates are to be established by the corporation for the risk insured 
in each category. The term "nonbasic benefits" may include both what 
are sometimes called ancillary benefits and what are sometimes called 
supplemental benefits. 

As to basic retirement benefits, coverage is to continue although 
premiums are not paid when due. 

As explained subsequently, the corporation is also to provide insur- 
ance protection for employer liability upon the termination of plans. 
In this case the corporation is free to determine the rates in a manner 
it determines as appropriate. These premiums are to be set at rates 
sufficient to fund the contingent liability covered. This coverage is 
not, to remain in eRect if premiums due are unpaid. For coverage of 
employer liability, the corporation is to provide regulations to set the 
appropriate period for which the premiums (which are to be paid 
by the employer) should be paid. Employers electing this coverage 
may give notice of their election prior to the coverage period, and the 
five-year, waiting period during which the premiums must be paid 
before contingent employer liability is covered is to begin with that 
notification. 

Ektcblikhrnent of pennon benefi, t guurant~ funCh 
Under the House bill, separate trust funds were to be established 

for single-employer plans and for multiemployer plans. In addition, 
the corporation would be given the option to establish other trust 
funds, including a fund for employers paving the optional extra 
premium for coverage against employer liability. The corporation was 
to have the discretion to grant coverage against this contingent em- 
ployer liability for employers in single-employer plans. (There was 
to be no employer liability for employers in multiemployer plans. ) 
Although premium rates were to be established separately to refiect 
experience and corporation costs for single-employer plans and multi- 
employer plans, only one trust fund was aoecifically provided under 
the Senate amendment. However, authority was granted to establish 
funds for insurance of contingent employer liability and insurance of 
other classes of benefits. 

Under the conference substitute, four separate revolving funds are 
specifically established. They are for the basic retirement benefits of 
single-employer and multiemployer plans and for such nonbasic bene- 
fits of single emplover and multiemployer plans that the corporation 
chooses to insure. It is intended that separate accounts will be main- 
tained in the two basic retirement funds for employer liability pay- 
ments and for premiums paid for employer liability coverage. 

The resources of each fund are not to be used to pay the losses or 
expenses of another fund, and the funds may draw upon the 
general funds of the Treasurv only to the extent of their borrowing 
authority. The funds are to be self-sufficient and are not to be a charge 
on the Federal budget. 

Among the receipts to be included in each fund are the appropriate 
portions of premiums, penalties, interest, and other charges; employer 
liability payments; amounts borrowed from the Treasury; and interest 
earned by fund assets. 
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I 367 1 Disbursements are to be made from each fund for payments of 
insured benefits (including employer contingent liability coverage), 
repayment to the Treasury of borrowed amounts, operational and 
administrative expenses, and payments for assets being purchased 
under certain circumstances from a plan being terminated. 

I'/arm covered 
The House bill required mandatory coverage of all plans to which 

the funding standards of the bill would apply, except that no plan 
having less than N participants (of whom at least 10 must have vested 
benefits) during any five consecutive years, or any plan with assets 
covering less than 10 percent of the value of the plan's insured benefits, 
would be covered. The Senate amendment required mandatory cover- 
age of all qualified plans except money purchase pension plans, profit- 
sharing plans, stock bonus plans, governmental plans, church plans 
(other than those electing to be covered), and certain fraternal asso- 
ciation plans. 

Subject to specific exceptions, the conference substitute requires 
mandatory coverage of employee pension benefit plans that either 
affect interstate commerce (and, in the case of nonqualifiied plans, have 
for five years met the standards for qualified plans) or that are quali- 
fied under the Internal Revenue Code, the so-called 403(b) plans of 
certain educational and other tax-exempt organizations, and some so- 
called H. R. 10 plans for the self-employed and their employees. Cov- 
ered. plans must pay the appropriate premium for coverage. As to 
whether any particular benefit receives insurance coverage, see "Bene- 
fits guaranteed, " below. 

A plan once determined to be a qualified plan by the Internal Rev- 
enue Service is a covered p&an even if the determination is subse- 
quently deemed erroneous. However, once a qualified plan loses its 
qualifiication, benefits thereafter accruing are not insured. 

Plans specifically excluded from coverage are: 
(1) individual account plans (such as money-purchase pension 

plans, profit-sharing plans, thrift and savings plans, and stock 
bonus plans), 

(o) governmental plans (including plans set up under the Rail- 
road Retirement A. ct of 1935 or 1937), 

(3) a, church plan which has not volunteered for coverage, is 
not for employees in an unrelated trade or business, and is not a 
multiemployer plan in which one or more of the employers are not 
churches or a convention or association of churches, 

(4) plans established by fraternal societies or other organiza- 
tions described in section 501(c) (8), (9), or (18) of the Internal 
Revenue Code which receive no employer contributions and which 
cover only members (not emp) oyees), 

(5) a plan that has not after the date of enactment provided 
for employer contributions, 

(6) nonqualified deferred compensation plans established for a 
select group of management or highly compensated employees, 

7) a plan outside the United States for nonresident aliens, 
8) a plan primarily for a limited group of highly paid 
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0868/ employees, where the benefits to be paid (or contributions re- 

ceived) are in excess of the limitations set forth in section 415 of 
the Internal Revenue Code (as added by the conference 
substitute), 

(9) a qualified plan established exclusively for "substantial 
owners" (ctefined below), 

(10) a plan of an international organization exempt from tax 
under the International Organizations Immunities Act. 

(11) a plan maintained only to comply with workmen's com- 
pensation, unemployment compensation, or disability insurance 
laws, 

(12) a plan established and maintained by a labor organization 
described in section 501(c) (5) of the Internal Revenue Code that 
does not after the date of enactment provide for employer con- 
tributions, 

(18) a plan which is a defined benefit plan to the extent it is 
treated as an individual account plan under section 8(85) (B) of 
the Act, or 

(14) a plan established and maintained by one or more pro- 
fessional service employers that has from the date of enactment 
not had more than 25 active participants. Once one of these plans 
has more than 25 active participants, it remains covered although 
the 'number of such employees drops to 25 or less. ) 

Benefta guuran, deed 

The House bill would provide coverage for benefits required to be 
vested under the bill's minimum vesting standards (up to the insur- 
ance limitations) if the plan providing the benefit had been covered 
for more than five years prior to the termination. The corporation could 
elect to cover (subject to certain conditions) nonbasic benefits if both 
the plans providing them and the plan provisions providing the par- 
ticular benefits had been in existence for more than five years prior to 
the termination, or if the plans providing the coverage were tax- 
qualified. The Senate amendment provided coverage for benefits vested 
under the plan up to the insurance limitations and without regard to 
whether they exceeded the vesting required under' the bill. The benefits, 
however, had to have been provided by plan provisions in efi'ect at least 
three years prior to the termination. 

Under the conference substitute, vested retirement benefits guaran- 
teed by the plan (other than benefits vesting only because of the ter- 
mination) are to be covered to the extent of the insurance limitations 
except to the extent indicated below. (Nonbasic benefits the corpora- 
tion had chosen to guarantee are also to be covered. These nonbasic 
benefits may include that part of annuities in excess of $750 monthly, 
medical benefits, etc. This coverage is not necessarily to be subject to 
the phase-in rule limiting coverage of basic retirement benefits. ) 

One of the principal limitations on the coverage is that it is to be 
phased in at the rate of 90 percent per year until the plan or benefit is 
fully covered after it has been in e8ect for five years. (For this pur- 
pose, the period of existence of a successor plan covering substantially 
the same employees and providing substantially the same benefits is to 
be added to the period of existence of its predecessor plan in deter- 
mining how long a benefit has been in efiect. ) 
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$369+ In determining how long a plan or amendment has been in efFect 
tor purposes of the phase-in schedule, the first year following the end 
of the plan year in which the plan or amendment first, becomes efi'ec- 

tive constitutes the first year (after which 90 percent of the benefit is 
covered). 

The phase-in rule applies to all benefits provided by qualified plans 
from the, date the benefit, was provided. In the case of nonqualified. 
plans that afFect commerce, the phase-in rule applies only to benefit 
increases since the original plan benefits must have been in existence 
for five years when the plan is first covered (after at least five years 
of meeting all the standards applicable to qualified plans). 

In the case of a plan not covered the day after enactment, the five- 
year phase-in rule is to commence only when the plan is covered. 

The benefit coverage of "substantial owners" is not to be phased in. 
Resultingly, the benefits of substantial owners may be covered only 
after their plans have been in eÃect for 5 years, but at that time their 
benefits may be covered entirely (up to the basic insurance limitation). 

In the case of a termination after the date of enactment (after 
December 81, 19VY, in the case of a termination of. a multiemployer 
plan), the phase-in rule, is not to apply unless the corporation finds 
substantial evidence that the plan was terminated for a reasonable 
business purpose and not for the purpose of obtaining the payment of 
benefits by the corporation under the bill. For example, if guaranteed 
benefits had been increased by one or more amendments made during 
thc 5 years before the termination (or if the plan was created during 
those 5 years), and the employer's financial condition at the time of 
termination had not deteriorated significantly from his employer's 
financial condition immediately after the amendment, then no part 
of the benefit increase attributable to the amendment is to be insured. 

If such a termination was for any purpose other than a reasonable 
business purpose (whether or not the primary purpose) of obtaining 
insurance benefits, benefits established or increased during the five 
years prior to termination are to receive no coverage. For the purpose 
of. this provision, a termination to avoid the liability or responsibility 
imposed under Title IV on an employer is to be considered a termina- 
tion for a purpose other than a reasonable business purpose. 

Guaran'. ee of benefits is not to extend to benefits accrued after the 
Secretary of the Treasury or his delegate issues a notice of determina- 
tion that any trust in the plan is no longer tax-qualified (unless the 
determination is later held erroneous) or after a plan amendment is 
adopted that causes the Secretary or his delegate to issue a notice of 
determination that any trust in the plan is not tax-qualified (unless 
the determination is later held erroneous or unless the amendment is 
retroactively revoked to comply with the amendment) . 
ln8urunce l&rw', tutions 

The House bill limited insurance benefits to the actuarial equivalent 
of an annuity, beginning at age 65, of $90 per month per year of 
credited service, regardless of the number of plans in which the em- 
ployee had been a participant. This maximum amount would be ad- 
justed according to changes in all employees' average wages. No insur- 
ance at all would be paid to a "substantial owner, " which is defined as 
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$370$ a person who owns a sole proprietorship, more than five percent of a 
partnership, or five percent of either the entire stock or the voting 
stock of a corporation. 

The Senate amendment would have restricted insurance benefits to 
the actuarial equivalent of the lesser of 50 percent of average wages 
during the five years preceding termination or $750 monthly. This 
maximum was to be adjusted in accordance with changes in the social 
security contribution and benefit base. The insurance maximum was 
thus set without regard to the number of plans in which the employee 
had been a participant, and the insured benefits of an "owner-em- 
ployee" in the plan during the year of termination or any of the pre- 
ceding three years were to be reduced by his pro rata share of the 
accumulated funding deficiency requiring the insurance payments. 

In general, the conferees followed the outline of the Senate amend- 
ment. However, the limitation is set as the actuarial equivalent of the 
lesser of 100 percent of the employee's wages during his highest-paid 
five consecutive years (without regard to temporary absences from 
participation during that period), or $750 monthly. This amount is 
adjusted to refiect changes in the social security contribution and 
benefit base. 

In computing the limitation, the guarantee of nonbasic benefits is to 
be disregarded. In other words, employees are entitled to receive insur- 
ance payments for nonbasic benefits although those insured benefits, 
together with the payment of guaranteed retirement benefits, exceeds 
the maximum limitation. 

The maximum benefit for an "owner-employee" as to each benefit or 
benefit increase is also limited by a fraction representing the number 
of years in the 80 years (the period for amortizing an unfunded past 
service liability for single-employer plans created after January 1, 
1974) preceding termination in which the owner-employee was an ac- 
tive plan participant. An owner-employee is defined as a person owning 
10 percent of an enterprise, whether a corporation or a partnership, or 
a sole proprietorship, at any time in the five years preceding the 
termination. 

Employer's contingent Kzbi7ity coverage 
The House bill authorized the corporation to insure employers 

against the contingent liability that could arise against employers to 
reimburse the corporation for its losses caused by coverage of those 
employers' terminated plans. The amount of premiums charged for 
this coverage was to be based upon the actual and projected costs of 
this coverage. (Since there was to be no employer contingent liability 
for employers in multiemployer plans, there was no provision for cov- 
erage of such employers. ) 

The Senate amendment mandated the corporation to ofFer contin- 
gent liability coverage that was to be applicable to all electing plans 
(including both single-employer and multiemployer plans) if the extra 
premium for the coverage had been paid for each of the five plan years 
immediately preceding the plan year of the termination. The coverage 
was not to be granted, however, if the employer remained in the same 
or in a similar business. The premiums were to be calculated by the 
corporation at a rate sufhcient to fund any contingent liability cover- 
age payments. 

531 



Conference Report 93-1280 

L371 Under the conference substitute, coverage of contingent employer 
liability is mandatory for single and multiemployer plans, but the 
corporation is instructed to attempt with private insurers to devise 
within a 86-month period a system under which risks are equitably 
distributed by the corporation and the private insurers with respect 
to classes of employers insured by each. The corporation may there- 
after require all employers to obtain coverage from the private in- 
surers, the corporation, or both, depending upon the system devised. 
The cornor«~o~ is to fiix the premiums at a rate sufiicient to fund any 
payment by the corporation required by the coverage. Private insurers 
are left free to fix the rates of their own premiums, and other terms 
end conditions of insurance, but the corporation may level any charge 
upon employers obtaining private insurance that may be necessary to 
assure that the costs to all employers are reasonable and equitable and 
&o assure the liquidity and adequacy of the corporation's funds used 
for this purpose. The corporation may not make any coverage payment 
with respect to contingent liability until the insurance has been in 
efFect, and the premiums have been paid, for more than five years. 

The corporation may set the premium levels and collect the pre- 
miums (in arrears) for this coverage during any time up to, but not 
later than, three years after the date of 'enactment. An employer may 
then pay premiums for the period since the date of enactment, and 
this period is to be counted toward completion of the five-year pay- 
ment of premiums requirement. Once obtained, coverage is to be pros- 
pective only, not retroactive. 

In making arrangements with private insurers, the corporation is 
also to consider using private industry guarantees, indemnities, or 
letters of credit as an alternative or supplement to private insurance. 

Terminatiorc 'tiy p/an admini8trator 
The House bill requires an employer or employee organization 

planning to terminate a plan to first notify the corporation. The Sen- 
ate amendment requires a 90-day notification period that may be ex- 
tended by agreement. A notification by the corporation during one 
of these periods that the plan assets are insufhcient is to cause a termi- 
nation by the corporation under the provisions for a termination by 
the corporation. If, in the course of an authorized voluntary termina- 
tion, a plan administrator determines that the plan assets are insu%- 
cient, he is required to so notify the corporation, which is then to ter- 
minate the plan under the regular proceedings for a termination by the 
corporation. 

The Senate amendment also provides that a change from an insured 
plan into a money purchase plan, a profit-sharing plan, or a stock 
bonus plan (none of which may be covered) is to be treated as a vol- 
untary termination (for which authorization from the corporation 
must first be obtained) . 

Under the conference substitute, the plan administrator must file 
notice with the corporation at least 10 days before the date of the 
proposed termination, and he may pay no benefit under termination 
procedures of the plan for 90 days after the proposed termination date, 
unless, in the interim, he receives a notice of determination from the 
corporation that the plan assets are sufhcient to discharge the plan obli- 
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L372$ gations as they fall due. The plan administrator or the corporation is 
authorized to petition the court for appointment of a trustee to manage 
the plan iinder the same procedure by v hich a trustee may be ap- 
pointed in the case of an involuntary termination, if the best. interest 
of the participants and beneficiaries would be served by the appoint- 
ment. In other respects the conferees accepted the substance of the 
Senate amendment. 

A plan termination in the sense that benefits stop accruing (as 
provided in section 411(d) (3) of the Internal Revenue Code) is 
not to be termination under the insurance provisions so long as the 
employer continues to meet the funding standards provided by the 
substitute. 

Dote of ternunation 
The termination date of a plan is to be determined by the plan 

administrator or the corporation, depending upon which terminates 
the plan and also depending upon whether this date is agreed to by the 
other party. If there is not agreement between the corporation and 
the plan administrator, the termination date is to be established by 
the court. However, in the case of terminations of plans which occur 
before the date of enactment, the date of termination is to be set by 
the corporation on the basis of the date on which benefits ceased to 
accrue or on any other appropriate basis. 
Terniinotion by Penw'on Benefi't Gi&erunty Corporate 

Under the House bil], the Secretary of Labor may terminate a plan, 
after a hearing, (a) if he determines that the plan failed to meet the 
minimum funding standards, the plan is unable to pay benefits when 
due, or failure to terminate will cause long-run loss to the corporation, 
or (b) if the employer or an appropriate employee organization 
applies to him for authority to terminate. In terminating a plan, the 
Secretary of Labor must distribute the plan's assets in accordance with 
the priority schedule contained in the bill. He is permitted to distribute 
the assets without ending the plan or without appointing a receiver, 
and also he mav order the plan's continuation under a receiver until 
all benefit liabilities are satisfied. At any time, however, he may wind 
up the plan (after a hearin& ) with a distribution of remaining assets. 

Under the Senate amendment, the corporation mav institute termina- 
tion proceedings for the causes listed in the House bill or if a distribu- 
tion in excess of $10, 000 is made to an owner-emplovee (other than 
on account of death or disability) if, after the distribution, there are 
unfunded vested liabilities. 

Under the conference substitute, the corporation may institute ter- 
mination proceedings in court if it finds that: 

(1) minimum funding standards have not been met, 
(2) the plan is unable to pay benefits when due, 
(3) a distribution is made to an owner-employee of $10, 000 in any 

24-month period if not paid bv reason of death and if, after the 
distribution, there are unfunded vested liabilities, or 

(4) the possible long-run liabilitv to the corporation with respect to 
the plan may reasonably be expected to increase unreasonably if the 
plan is not terminated. 

In seeking a termination, the corporation is to apply to the appro- 
priate United States District Court, with notice to the plan, for 
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appointment of a trustee to administer the plan pending issuance of a 
termination decree. Unless cause is shown within three days thereafter 
why a trustee should. not be appointed, the appointment is to be 
made and the trustee is to administer the plan until the corporation 
decides whether the plan should be terminated. The court may appoint 
the trustee froni a list furnished to the court by the corporation, or it 
may appoint the existing plan administrator or the corporation itself. 
Even without the appointment of a trustee, however, the corporation 
may, with notice to the plan, apply for a termination decree. 

If it grants the decree, the court is to order the trustee (after first 
appointing a trustee, if none has yet been appointed) to terminate the 
plan. 

A trustee with the discretion to conimence the final liquidation of 
the trust must first give the corporation at least 10 days' notice. If the 
corporation. should oppose the trustee's proposal, the court is to resolve 
the dispute. 

In the case of sniall plans; the corporation may prescribe a simplified 
procedure and may pool assets of small plans so long as the rights of 
the participants and employers (including the right to a court decree of 
termination) are preserved. Furthermore, the corporation may agree 
with any plan administrator to designate a trustee who, without court 
appointment, is to have the usual powers of trustees appointed. by the 
co11rt. 

If the application for a trustee is rejected by the court, the trustee is 
to transfer all assets and records of the plan back to the plan adminis- 
trator within three days. If the corporation fails to apply within 30 
days after appointment of the trustee for a termination decree, the 
trustee is to transfer the assets and records back to the plan administra- 
tor. This 80-day period may be extended by agreement or court order. 

The corporation may file for termination despite the pendency in 
any coiirt of bankruptcy, mortgage foreclosure, or equity receivership 
proceeding, or any proceeding to reorganize, conserve, or liquidate such 
plan or its property, or any proceeding to enforce a lien against prop- 
erty of the plan. The court may also stay any of these proceedings. In 
the termination proceedings, the court is to have the exclusive jurisdic- 
tion of the plan and its assets with powers of a court in bankruptcy 
and of a court in a Chapter K proceeding. 

The compensation of the trustee is to be approved by the corporation, 
and, in the case of a trustee appointed by the court, with the consent 
of the court. Trustees are authorized to employ professional assistance 
in accordance with regulations to be issued by the corporation. 
ReportaMe events 

Under the House bill, certa, in events indicating possible danger of 
plan termination must be. reported by the plan administrator to the 
corporation. These events are: 

(a) a tax disqualification; 
(b) a benefit decrease bv plan amendment; 
(c) a decrease in active participants to 80 percent of the number at 

the beginning of the plan year, or 75 percent of the number at the 
beginning of the previous plan year; 

(d) an IRS determination that there has been a plan termination 
or partial termination for tax purposes; 
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(e) a failure to meet the minimum funding standards; 
(f) inability to pay benefits when due; 
(g) a distribution of $10, 000 or more in a 94-month period to a 

"substantial owner, " if the plan has unfunded nonforfeitable bene- 
fits after the distribution (unless the distribution was made on account 
of death); 

(h) filing of a report preliminary to a merger, consolidation, trans- 
fer of assets or liabilities, or a distribution in excess of $95, 000 to a 
participant in any plan year, or the granting by the Secretary of 
Labor of a hearing in regard to a variation on the bill's standards; or 

(i) the occurrence of any other event which the corporation deter- 
mines may be indicative of a need to terminate the plan. 

The Senate amendment is essentially the same as the House bill 
points through (f). As to point (g), the Senate amendment requires 
reporting of any distribution' of $10, 000 or more to an owner-employee 
(unless the distribution is made on account of death or disability), if 
the distribution increases or creates unfunded vested liabilities. The 
Senate amendment does not include provisions corresponding to points 
(h) and (i) of the House bill. 

The Senate amendment provisions requiring the Secretary of Treas- 
ury to report certain occurrences to 'the corporation are essentially the 
same as those of the House bill. There are no corresponding provisions 
regarding the Secretary of Labor. 

The conference substitute requires the plan administrator to inform 
the corporation with respect to the same listing of reportable events 
as listed in the House bill. However, the corporation is authorized to 
waive the requirement and to require any of the events referred to 
above to be included in the annual report made by the plan. In addition, 
any emplover in a covered plan who knows, or has reason to know, 
that a reportable event has occurred is immediately to notify the plan 
administrator of this event. 

Management functions 
Under the House bill, the Secretary of Labor is given authority to 

transfer funds of terminated plans to the corporation for investment 
and for payment of benefits, as well as to obtain outside financial 
counsel and to take any oth r consistent action to assure equitable 
payments to participants and beneficiaries. The Senate amendment 
provides that investments of funds of terminated plans are to be 
handled by the court-appointed trustees. 

Under the conference substitute, the trustee is to take over general 
management of the assets. The Advisory Committee is to make timely 
recommendations to the corporation regarding investment policy re- 
lating to funds of terminated plans and on whether terminating plans. 
at the time, should be operated as liquidating trusts or liquidated (with 
the proceeds used to purchase annuities for the participants and bene- 
ficiaries). The corporation is to make recommendations to trustees of 
terminated plans regarding investments and is to direct each trustee 
whether to operate his plan as a wasting trust or to liquidate it and 
purchase annuities. If the trustee disagrees with the directive of the 
corporation, he is authorized to apply to the court for a resolution of 
the dispute. 
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L375$ A/location of assets at termination, 
Under the EIouse bill, priorities are provided for distribution of 

assets upon termination of a plan. In general, net assets (assets less 
expenses and less those assets irrevocably allocated to individual ac- 
counts at least 9 years before termination) are allocated in the follow- 
lllg order: 

(a) employee contributions, 
(b) vested benefits of employees already receiving benefits or en- 

titled to choose early retirement (except for disability), 
(c) other vested benefits, 
(d) otlier accrued benefits, 
(e) interest on employee contributions, 
(f) remaining liabilities proposed in the plan for payment upon 

termination, and 
(g) pro rata to each person entitled to receive a distribution on 

account of priorities (a) through (f). 
The Senate amendment requires that plan assets be distributed 

according to the following priorities: 
(a) voluntary employee contributions, 
(b) mandatory employee contributions, 
(c) benefits in pay status at least 8 years (at the benefit level existing 

3 years before terinination), 
(d) other insured benefits. 
Both the House bill and the Senate amendment also have other pro- 

visions regarding allocation within a priority category when the re- 
maining assets are insufficient to satisfy all the benefits in that category, 
regarding benefits in more than one priority category, and regarding 
similar reIated problems. 

Under the conference substitute, assets are to be allocated among 
plan benefits in the levels of priorities stated below: 

(1) Voluntary employee contributions, 
(9) Mandatory employee contributions, 
("3) Equally among individuals in the following two subcategories: 
(i) in the case of benefits in pay status three years prior to termina- 

tion (at, the lowest pav level in that period and at the lowest benefit 
level under the plan during the five years prior to termination) and 

(ii) in the case of benefits which would have been in pay status three 
years prior to termination had the participant been retired (and had 
his benefits commenced then, at the lowest benefit level under the 
plan during the five years prior to termination), 

(4) All other guaranteed benefits up to the insurance limitations 
(but irrespective of the limitation to one $750 monthly benefit regard- 
less of the number of plans in which the employee participated) and 
(on an equal level of priority) benefits that would. be so guaranteed 
except for the special limitation on coverage of a "substantial owner, " 

( i) A11 other (meaning uninsured) vested benefits, and 
(6) All other benefits under the plan. 

The plan may, under re~lations, establish subclasses and categories 
within these six classes. 

Fmp/oyer liabih'ty 
Both the House bill and the Senate amendment required employer 

liability for insurance payments made by the corporation because of 
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376 terminations of the employers' plans. The House bill set a limit on 

employer liability of 50 percent of the employer's net worth, as com- 
pared with 80 percent under the Senate amendment. . In addition, the 
House bill did not impose any liability in the case of multiemployer 
plans. 

As previously discussed, both the House bill and the Senate amend- 
ment authorized the corporation to insure employers against employer 
liability, under diferent sets of conditions. 

Under the conference substitute, employer liability is required for 
emplovers in both single-employer and multiemployer @lans. The 
employer liability is limited to 80 percent of net worth, with net worth 
valued as of a date chosen by the corporation, but not more than 120 
days prior to the termination. 

Xet worth is to be & omputed without taking the contingent employer 
liability into the calculation. It is determined on the basis chosen by 
the corporation to reflect best the operating value of the employer, 
and it is to be increased by any transfers macle by the employer prior 
to the termination that the corporation finds improper. 

In determining the employer who may be liable for insurance cov- 
erage losses of the corporation, all trades or businesses (' whether or 
not incorporated) under common control are to be treated as a single 
employer. Trades or businesses under common control may, for this 
purpose, include partnerships and proprietorships as well as 
corporations. 

If, as a result of the cessation of operations at any facility, more 
than 20 percent of the participants in a plan are separated from their 
employment. the employer is to be treated as an employer in a termi- 
natin~ plan that is maintained by more than one emoloyer. Further- 
more, in the case of withdrawals of employers in multiemployer plans 
resulting in substantial reductions of contributions, the, corporation 
may treat the withdrav al as constituting a, termination with respect 
to employees of such employers. 

In determinins the amount of the corporation's liability, the amount 
of employer liability (but not the employer's net worth), the applica- 
tion of the lien arising out of employer liabilitv, the appronriate al- 
location of assets in the event of a termination, the value of the plan's 
assets, the amount of benefits payable with respect to each participant, 
the amount of benefits guaranteed with respect to each participant. the 
present value of the aggregate amount of benefits potentially payable 
by the corporation, and the fair market value of the plan's assets, the 
date of determination is to be the date of termination. 

In determining the fair market value of a plan's assets, unrealized 
gain is to be taken into account. 

Lien for emp/oyer liebi7iA& 

The House bill provides for tl e imposition of a lien upon all prop- 
ertv and rights in propertv belongs ing to an emplover who is liable 
to the corporation as a result of a plan termination. Under this provi- 
sion, the lien would arise if payment were not made after demand for 
payment was made, by the corporation and would be in the amount of 
the liabilitv includino interest. Furtl er, tl e lien would not be valid 
against the general Federal tax lien. 
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L377 The Sena, te amendnlent provided that the lien would also be in- 
fei ior to the special estate and gift tax lien imposed under the Internal 
Revenue Code and, if arising from an obligation incurred by the em- 
ployer prior to tei mination of the plan, a lien or other security interest 
which is perfected not later than 80 days after termination. The 
amendment further modifies the House bill by authorizing the cor- 
poration to subordinate the lien under certain circumstances. 

The conference substitute iii general follows the lien imposition pro- 
visionss 

of both bills but provides (1) additional rules relating to the 
period during which the lien will be in existence; (o) that the priority 
of the lien is to be determined in the same manner as under the Fed- 
eral tax lien rules to minimize circular priority problems; (8) rules 
relating to the civil action to foreclo. =e tlie lien, including the period 
during which an action must be commenced; and '(4) authority for the 
corporation to release or subordinate the lien under certain circum- 
st. ances. 

More specifically, the revised and added provisions may be explained 
as follows: 

(1) The conference substitute adopts the lien priority rules of the 
Internal Revenue Code. Generally, these rules provide protection 
against the lien for a, purchaser, holder of a security interest, 
nlechanic's lienor, or judgnient lien creditor if any such person's title 
or interest is acquired or perfected. before notice of the lien is filed. 
Protection is also providecl for certain other interests even if acquired 
or perfectecl after notice of the lien is filed, Generally, if the purchaser 
or creditor cloes not have actual notice or knowledge of the lien, this 
status. is provided for a purchaser or a holder of a security interest in 
a security (stocks, bonds, negotiable instruments, etc. ), a purchaser of 
a motor vehicle, a purchaser of certain household goods or personal 
eff'ects in a casual sale for less than $250, an insurer which makes a 
loan secured by a policy issued by it, and a financial institution which 
makes a passbool loan secured by an account with the institution. This 
status is also provided for certain retail purchases& possessory liens, 
real property tax assessments, liens for repairs to a residence, and 
attorney's liens. 

Protection against the lien is also provided with respect to certain 
iidvances which are made, after notice of the lien is filed, pursuant to a 
commercial transaction financing agreement, a real property construc- 
tion or iinprovement financing agreement, or an obligatory disburse- 
Inent agreeillent. 

In the case of bankruptcy or insolvency proceedings, the lien is to 
be treated in the same manner as a, tax due and owing to the United 
States. 

The conference substitute provides that, for purposes of deter- 
mining the priority between a Federal tax lien and the employer lia- 
bility lien, each lien is to be treated as a judgment lien arising when 
notice of that lien is filed. The eff'ect of this is to adopt a "first to file" 
priority rule with respect to the employer lia'bility lien and the Fed- 
eral tax lien imposed under section 6M1 of the Internal Revenue Code. 

(2) The conference substitute provides that the corporation may 
bring a, civil action in a . district court of the United States to enforce 
the employer liability lien or to subject any property belonging to an 
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C3787 employer to the payment of the employer's liability to the corporation. 
Generally, this action must be commenced within b years after the date 
upon which the plan is terminated or prior to the expiration of any 
period for collection agreed upon in writing by the corporation and 
the employer before the expiration of the 6-year period. 

(3) The conference substitute provides for both the release and 
subordination of the lien. The lien may be released or subordiiiated if 
the corporation determines, with the consent oi the board of directors, 
that release or subordination of the lien would not adversely aQect 
the collection of liability to the corporation. Under these conditions, 
the corporation may issue a certificate of release or subordination of the 
lien with respect to the employer's property or any part thereof. 
Recapture of pion payments 

The House bill contains no provision ior the recovery shortly prior 
to termination of payments to participants that might be deemed 
excessive. Under the Senate amendment, certain payments of ia ter- 
minated plan affecting interstate commerce inade during a three-year 
period prior to termination may be recovered. Payments made on ac- 
count oi death or disability were not to be subject to recovery, and 
the corporation was authorized to waive recovery of certain amounts 
when the recovery would have caused substantial hardship. 

In the case oi a distribution to an owner-employee that exceeds $10, — 

000 and creates or increases unfunded vested liabilities, the three-year 
lookback period would not begin until the corporation is informed of 
the distribution (which is a reportable event under both the Senate 
amendment and the conference substitute) . 

Under the conference substitute, the trustee may recover all pay- 
ments to a participant in excess of $10, 000 (or the amount he would 
have received as a monthly benefit under a lifetime annuity com- 
mencing at age 65, if greater) made during any twelve-month period 
within the three years prior to termination. 

As under the Senate amendment, the conference substitute provides 
that there is to be no recovery of payments for after death or death or 
disability, that the three-year period is not to end, in the case of a dis- 
tributiori to a substantial owner (after which the plan has unfunded 
vested liabilities), until the corporation is notified of the distribution, 
and that the corporation is authorized to waive any recovery that 
would cause substantial economic hardship. 

restoration of p/ans 
Neither the House bill nor the Senate amendment had any specific 

provision that procedures against a plan in. the termination phase 
might be abandoned by the corporation if the employer and plan en- 
joyed a favorable reversal oi business trends, or if some other factor 
made tenmination no longer advisable. 

Under the conference substitute, the corporation may cease any 
termination activities and do what it can to restore the plan to its for- 
mer status. As a result, a terminated plan being operated by a trustee 
as a wasting trust may be restored if, during the period of its opera- 
tion by the trustee, experience gains or increased funding make it 
suificiently solvent. The corporation may, when appropriate, transfer 
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t pp9Q to the employer or plan administrator part or all of the remaining 
assets and liabilities. 

IiabiZity of 8nbstantiaZ employer for d'or'tZrdraioal 

Since employers in multiemployer plans ~vere not liable for the 
corporation's losses under the House bill, that, bill contained no provi- 
sion regulating the withdrawal of a substantial employer from a multi- 
employer plan. 

Under the Senate amendment, the plan administrator was to inform 
the corporation of the withdrawal of a substaritial owner (as defined). 
The corporation coulcl then eitherrequir e payment into escrow of the 
substantial owner's potential liability or require deposit of a bond in 
the amount of 150 percent of. the liability. If the plan terminated 
within. five years, the payment or bond was to be forfeited. The corpo- 
ration could, in the case of a withdraw al causing a significant reduc- 
tion in plan contributions, require allocation between participants no 
longer in the plan because of the withdrawal and the remaining par- 
ticipants. The portion of the fund allocable to the departed partici- 
pants would be treated as a termination. The corporation could waive 
all these procedures if' there were an indemnity agreement between the 
remaining employers in. the plan sufBcierrt to satisfy all plan liabilities. 

Under the conference substitute, the plan administrator is required 
to notify the corporation within 60 days after the withdrawal of a 
substantial employer from a plan under which more than one employer 
makes contributions. 

The corporation may require the substantial owner either to pay 
the potential liability (as determined by the corporation) into escrow 
or to post a bond in 150 percent of' the amount of the liability. The 
liability is normally to be determined as the substantial employer's 
share (with the substantial employer's share computed according to 
that employer's proportion of the total employer contributions to the 
plan within the past five years) of the total plan liability that would 
have existed if the plan had terminated when the substantial owner 
withdrew. However, the corporation is also authorized to determine 
the liability according to any other equitable basis prescribed by it in 
regulation. ";. 

If the plan terniinates within five years, the payment or bond is for- 
feited for the benefit of the plan, but the employer may be refunded 
any amount not. needed to meet the plan's liabilities. If there is no 
termination, the payment or bond is to be returned to the substantial 
employer or cancelled. 

As alternatives to the bond or escrow payment requirement, the cor- 
poration may, if the withdrawal causes a. significant reduction in the 
amount of plan contributions, require the plan fund to be allocated 
between those participants no longer under the plan because of the 
withdrawal and those participants still covered. That portion of the 
fund allocable to participants no longer in the plan is to be treated as 
a teimination, while the remainder is to be a new plan. 

The corporation is entitled to waive the use of either of these proce- 
dures if there is an indemnity agreement, between all the other em- 
ployers in tbe plan suNcient to satisfy all plan liabilities. 
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C8303 Liability of employers on termination of plan maintained by more 
tLzn one em payer 

The House bill did not provide employer liability for employers in 
multiemployer plans. Under the Senate amendment, the employer 
liability on termination of a multiemployer plan was to be allocated 
among the employers who had contributed to the plan during the 
five years before termination, in proportion to their contributions. The 
80-percent of net worth limit on employer liability was to be applied 
separately to each employer. 

Under the conference substitute, the general rule of the Senate 
amendment is accepted with the three modifications: 

1. This particular computation of employer liability is to apply to 
all plans having more than one employer making contributions at the 
time of the termination, or at any time within the five plan years 
preceding the date of termination. 

2. The allocation is not to be in accordance with actual contributions 
made by employers during the last five plan years ending prior to the 
termination, but according to the amounts required to be contributed 
by each employer during that period. 

8. The corporation is authorized to determine the liability of each 
employer on any other equitable basis prescribed in the corporation's 
regulations. 

This regulatory authority extends in two directions. That is, the 
corporation is authorized to permit other equitable methods of alloca- 
tion to be used by the employers in the plan, where such other method 
of allocation would not increase the likelihood that the entire plan 
would terminate. Also, the corporation is authorized to require the 
use of other equitable methods where allocation in proportion to con- 
tributions would produce inequitable results. For example, the corpo- 
ration is authorized to require a diff''erent allocation basis if the em- 
ployers in a plan have agreed on a contribution formula that would 
have the ellect of shifting employer liability from those employers 
that had net assets to those employers that had little or no net assets. 

In this regard, it should be noted that the alBliated employer rules 
are to apply in this area. That is, if one member of an aKliated group 
has employer liability. then that liability is to extend to the entire 
alIiliated group. Also, the 80-percent-of-net-assets limit is to apply 
with respect to the net assets of the entire group. 

Effeeti~e dates 
The House bill applied the provisions on premiums and benefits 

to plan years beginning after June 1, 1974, for single employer 
plans. In the case of a multiemployer plan involving a collective bar- 
gaining agreement covering more than 95 percent of the total partici- 
pants, these provisions applied to plan years beginning after the earlier 
of December 81, 1980, or the date on which the last such agreement 
relating to that plan terminated (without regard to extensions made 
after the date of enactment of the bill). Provisions other than those 
regarding premiums and benefits payable were to take effect on the 
date of enactment of the bill. 

The Senate amendment required premiums to be collectible with 
respect to plan years beginning after December 81, 1978. The provi- 
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$381g sions regarding terminations and corporation and. employer liability 
applied to plan years beginning after December 31, 1976, unless the 
corporation determined it had sufhcient funcls to cover earlier termi- 
nations. The remaining provisions were to take efFect as of the date 
of enactment of the bill. 

Under the conference substitute, benefits payable by single-employer 
plans are covered with respect to plans terniinated after June 30, 1974, 
provided the usual requirements for coverage are met. Employers do 
not, however, incur contingent liability coverage for plans terminat- 
ing between June 80, 1974, and the date of enactment. 

These plans are not covered, however, unless they send the Secre- 
tary of I. abor a, notice received by him not later than 10 days after 
enactment. If reasonable cause is sliown for failure to meet this require- 
ment, notice can be received as late as October 81, 1974. 

The opportunity to give notice as late as October 81, 1974 (where 
good cause is shown), is not intended to apply to situations where the 
failure to give timely notice was the result of inconvenience or inad- 
vertence. In determining where there is reasonable cause sho~n for 
not having given notice within the 10-day period, it is intended that 
the showing be by clear and convincing evidence that it was not rea- 
sonably possible to have given the notice within the time allowed. 

With respect to multiemployer plans, benefits generally are not cov- 
ered for plans terminating before January 1, 1978, However, the corp- 
oration may, in its discretion, cover the benefit of multiemployer 
plans that had been maintained for five years prior to a termination 
after the date of enactment, if the corporation determines that this 
coverage will not jeopardize the coverage of nuiltiemployer plans ter- 
minating after December 31, 1977. 

Xotwithstanding the usual requirements for coverage (discussed 
above with respect to coverage of plans and coverage of benefits), the 
corporation may exercise its discretion to cover multiemployer plans 
which terminate after the date of enactment and before January 1, 
1978, if these plans were maintained for five years prior to termina- 
tion and if the plans— 

(A) have been in substantial compliance with the funding re- 
quirements for a qualified plan with respect to the employees and 
former employees in those employment units on the basis of which 
the participating employers have contributed to the plan for the pre- 
ceding five years, and 

(B) if the participating employers and employee organization or 
orrranizations had no reasonable recourse other than termination. 

Where in exercise of its discretion to cover benefits of multiemployer 
plans that have been in substantial compliance with the funding 
requirements and had no reasonable alternative to termination, or 
in exercise of its discretion to cover any multiemployer plan terminat- 
ing before January 1, 1978, the corporation is to notify the Committee 
on Education and I abor and the Committee on Ways and Means of 
the House of Representatives, and the Committee on Labor and Public 
Welfare and the Committee on Finance of the Senate. 

If the corporation decides to exercise its discretion with respect to 
a multiemployer plan, the corporation— 
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$382$ (A) may establish requirements for the continuation of payments 
which commenced before January 9, 1974. with respect to retired par- 
ticipants under the plan, 

(B) may not make payments with respect to any participant who, 
on January 1, 1974, was receiving payment of retirement benefits, in 
excess of the amounts and rates payable with respect to that partic- 
ipant on that date, 

(C) may not make payments which are derived, directly or indi- 
rectly, fram amounts borrowed from She Treasury, and 

(D) is to review from time to time these discretionary payments 
and reduce or terminate them to the extent necessary to allow the cor- 
poration to guarantee benefits of multiemployer plans terminating 
after December 81, 1977, without increasing premium rates. 

The premiums for bath single-employer and multiemployer plans 
are 'to be payable for fractional years beginning with the date of 
enactment. 

If the Pension Benefit Guaranty Corporation finds that a plan 
(other than a multiemployer plan) has terminated after June 80, 
1974, and before the date of enactment (and therefore would be eligi- 
ble for coverage of benefits under the plan termination insurance pro- 
visions, but the employer would not be subject to employer liability 
under those provisions) then the guarantee of benefits is not to apply 
unless the corporation finds substantial evidence that the plan was 
terminated for a reasonable business purpose and not for the purpose 
of obtaining the payment of benefits by the corporation under this bill 
or of avoiding employer liability. 
Temporary authority for initia/ period 

Under the conference substitute, the corporation may appoint a 
receiver during the first F70 days after enactment for a plan if. (1) 
the corporation receives notice that a plan is to be terminated, or (o) 
the corporation determines the plan should be terminated. Within 
90 days after the appointment, the corporation must apply to the 
court for a, decree approving the appointment. 

If the court rejects the application or the corporation fails to apply 
within the o0 days, the plan assets are to be transferred back to the 
plan administrator within three days. 

As an alternative to this procechire, the corporation may request 
the plan administrator to apply to the district court for the appoint- 
ment of a receiver until the plan can be terminated. 

The receiver is to determine whether the p]an assets are sufFicient 
to discharge the plan obligations. If the receiver's determination is 
approved by the corporation and the court, the receiver is to terminate 
the plan in accordance with the insurance provisions. 

The corporation is also to have special temporary powers during 
the first 270 days after enactment to— 

(1) contract for printing without regard to the provisions of chap- 
ter 5 of title 44, United States Cocle, 

(o) waive any notice, 
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$383& (3) extend the 90-day termination notice period (during which the 
plan administrator who has filed a notice of termination may not 
terminate the plan unless he receives a notice of sufFiciency of plan 
assets from the corporation) for an additional 90-day period without 
the agreement of the plan administrator or approval of the court, 
8 ild 

(4) waive or reduce contingeiit employer liability for plan ter- 
niinations, the requirements respecting withdrawals of substantial 
ownei's from plans, and the requirements respecting the liability of 
employers on termination of plans maintainecl by more than one em- 
ployer if this appears necessary to avoid unreasonable hardship for 
an employer who was unable, as a practical matter, to continue its 
plan. 

XIV. ADDI'fIOXAL ITEMs 

Preemption of Stote loio8 (Sec. 81$ of the biP) 
Under the substitute, the provisions of title I are to supersede all 

State laws that relate to any employee benefit plan that is established 
by an employer engaged in or afFecting interstate commerce or by 
an employee organization that represents employees engaged in or 
afFecting interstate commerce. (Elowever, following title I generally, 
preemption will not apply to government plans, church plans not 
electing under the vesting, etc. , provisions, workmen's compensation 
plans, non-U. S. plans primarily for nonresident aliens, and so-called 
"excess benefit plans. ") 

The preemption provision will take efFect on, January 1, 1975, except 
that preemption with respect to plan termination insurance will 
take efFect on the date of enactment of this bill. However, it will not 
afFect any causes of action that have arisen before January 1, 1975, 
and it will not afFect any act oi omission which occurred before that 
date. In addition, the preemption provisions will not apply to any 
criminal law of general application of a State. 

The preemption provisions of title I are not to exempt any per- 
son from any State law that regulates insurance, banking or securities. 
However, the substitute generally provides that an employee bene- 
fit plan is not to be considered as an insurance company, bank, trust 
company, or investment company (and. is not to be considered as en- 
gaged in the business of insurance or bankiug) for purposes of any 
State law that regulates insurance companies, insurance contracts, 
banks, trust companies, or investment companies. This rule does not 
apply to a plan which is established primarily to provide death bene- 
fits; such plans, of course, may be regulated under the State insurance, 
etc. , laws. 

The substitute provides that the congressional Pension Task Force 
is to study this provision and report back to the labor committees 
of the Congress on the results of its stucly, It is expected that the 
Pension Task Force will consult closely with State insurance, etc. , 
authorities in the course of this study. 
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C~843 Collect&, 'ely bargained p/'anz. (Sec. 101+I of the b2'll and, see. ~~18 of the 
Internal Revenim Code) 

The tax provisions of the substitute provicle, in the case of collec- 
tively bargained plans, that the vesting requirements are to be applied 
as if all employers who are parties to the plan arc a single em- 
ployer. C~enerally the substitute provicles similar i»les ivith respect 
to the application of the particIpation, discrimination. exclusive bene- 
fit, etc. requirements so that the collectively bargainecl plan generally 
will be looked to as a unit to see if tliesc requirements are satisfied, 
rather than testing the require»ients on an employer-by-employer 
basis. 

In addition, the tax provisions of the substitiite generally provide 
that, for purposes of these rules, employees of labor unions ancl of a, 
collectively barg'ainecl plan are to be treated as employees of an 
employer whicli is a party to the collective bargaining& agreement. 
However, this nile is to apply only if the u»ion, etc. as an employer 
additionally meets the nondiscrimin:ition and coverage requirements 
of the tax laws. 

The conferees understand that the rrdes of the substitute are the 
same as the rules of present; law, and it is intended that the substitute 
merely confirm the rules of present law. 
P aery to Ri ean plan8 (see. 1028 of the biV) 

Under the conference substitute, a, trust which is part of a pension. 
proft-sharing, or stock bonus plan which is exempt from income taxes 
under the laivs of Puerto Rico, and which is exclusively for the benefit 
of participants who are E uerto Rican residents, is to be treatecl as a 
tax-exempt, clomestic trust for years after 197;&. (Such plans woulcl be 
subject to title I of the bill but would be exempt from the requirements 
of title II. ) 

A plan may elect (in a time and manner to be prescribed in regula- 
tions) to be subject to the requirements of a, tax-exempt clomestic trust 
for all purposes (inclucling title II). In this case, a Puerto Rican trust 
which meets the qualification requirements of V. S, tax law may cover 
U. S. mainland employees of the employer, as well as his Puerto Rican 
employees. In the case of a trust making this election, the income 
source rules of subchapter X wi11 apply to trust distributions to the 
extent provided in regulations. An election, once made, wil? be irre- 
vocable, and will apply for plan years beginning after the date of the 
election. 

Remedial retroactiv e p/an. amendments (Sec. 1093 of the bi7l and bee. 
yW1 (b) o f the internal Re~ enne Code) 

L"nder the substitute, retroactive plan amendments which correct a 
plan that does not meet the requircmc»ts for tax qualification are al- 
lowed to cure a new plan or to cure an amendment to an existing plan. 
Such retroactive changes can be made within the time for filing the 
employer's tax return for the year in which the plan was put into effect 
or in which the amenclment was adoptecl (or such later time as is 
designated by the Secretary of the Treasury). 
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$385$ -lleiye»s a»d t&a»sfers of @Zan assets (Sec. lO~~Z of the bi7l) 
U&tiler tire bill as passe(4 by tlie I Ion. . e, a plan must provide protec- 

tioii to pa&'tirip;&»ts in the case ot a mei gei of the plan &vith another 
plan or tlie tra»sfer of assets oi li;&bilitics from a plan. The value of 
benefits to the participa»t air&1 the exte&it to &vhich the benefits have 
been fii»de&1 is to be protectecl by compari»g what the participant's 
be&ictit. &voulcl k&e if thc plan liacl te&»&i»a~ted immediately before 
the»&e&ger a»d &vk»; t the particip;int's bei&cfits woulck be under the 
inerg«k pla» lied the»&ergecl pkaii been tc&minated just after the 
merger. The postmeige&". ter mi»atio» benefit, »iay not be less than the 
p&'e&nergcr termin;&tio» ber&efit. I&'«i t tier, a pl a, » could»ot make a luinp- 
sum clistributio» to a, pii ticipant or k&eneficia& v if the distribution ex- 
ceeclc&k the pre»&ei ge& tei»ii&iatio» benefit. Fur ther, no merger or trans- 
fer of;issets o& liabilities could occur &vithout an aetna&ideal st itement 
indic;iting compliance with the requirements being fiilecl &vith the Sec- 
i'et;iry of the Tre isury at least 80 &1;iys before the r»erger or distribu- 
tion. The bill as passed by the Se»ate clid not contain co»&parable pro- 
v& sr oils. 

U»der the conference agreement, a trust is not to constitute a qual- 
ifiecl tax-exempt trust u»cler the t;ix law, and also is not to satisfy 
the iequirenicnts of title I, unless it provicles that in the case of any 
me& «er or consoliclation of a. plan, or. any transfer of assets or liabilities 
of a pl;&n, to any other plan each participant in the plan would receive 
post nierger tei min;ition benefits &vk&ich are equal to or greater than the 
prenicr«er termination benefits. In the case of m»ltiemployer plans 
"hese &»les are to apply only to the exte»t that the Pension Benefit 
6»ara»ty Co&por ation cleteri»i»cs that these rules are necessary for 
the p;&iticipant's piotection. These r»les a&e to apply to mergers or 
transfers made after the date of enactment of the bill, but the plan 
provision to this eA'ect does not have to be adopted prior to January I, 
lc&76. 

A'egist& ation &ai th 8ori a'I bee&rarity (Sec. 1081 and 1088 of the hi7l and 
sees. (i'057, 6'058, 6'658, and 06'9' of the I»te&v&at Ee&;enue Code) 

The substitute generally fo11ows tlie House bill ivith respect to regis- 
tration v; ith Social Secur ity. FIo&vever, the I[ouse bill includes require- 
ments for registration under both the labor and tax provisions. Under 
the substitute, the registration procedure is included only in the tax 
provisions, but this procedure applies to all plans to which the vesting 
standarcls of the labor provisions apply. In addition, under the sub- 
stitute the labor provisions as well as the ta, x provisions require the 
plan administrator to furnish cack& person an individual statement giv- 
ing him the information reportecl to the government; this is included 
so the individual may enforce his rights to receive this statement by 
civil action in the courts. 

Under the substitute, each plan which is covered by the vesting 
requirements of the labor provisions is to file with the Internal Reve- 
nue Service an annual statement re«ardino individuals who have ter- 
minated employment in the year i» question and who have a right to 
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L386~~ a deferred vested benefit in the plan. Also, the plan administrator is 
to furnisli each person an individual statement giving him the same 
information which is reported to the Government. 

The Social Security Administration is to maintain records of the 
retirement plans in which individuals have vested benefiits, and is to 
provide this information to participants and beneficiaries on their 
request and also on their application for Social Security benefits. 

The provisions governing registration with Social Security are to 
apply to a multiemployer plan to the extent provicled in remilations. 

The provisions requiring registration with Social Security are to 
apply to plan years beginning a. fter December 31, 1975, except that 
reports need not be made by Social Security for 8 years after that date. 
Rules for certain negotiated plans (8ec. 800/ of the bill, and' Sec. 

Q$(c) of the Internal Revenue Code) 
Under the bill as passed by the House, special rules were provided 

for welfare and benefit plans established before 1954 as a result of an 
agreement between a iuiion and the government during a period of 
government, operation of the major part of the productive facili'ties 
of the industry in which the employer is engaged. The special provi- 
sions enable these types of plans to estab'ish two separate trusts — one 
for th pavment of welfare benefits and a second for the payment of 
retirement benefits. In order to facilitate the restructuring of a welfare 
and pension plan into two separate plans the bill as passed by the 
House provides special rules for self-employed individuals who were 
treated as participan'ts under the plan, The bill as passed by the Senate 
did not contain provisions pertaining to this manner. The conference 
substitute accepts the House provision without amendment. 

Tax treatment of survivor benefit plans of the uniformed services 
(8ec. 8008 of the bill and Sec. 188 of the Internal Revenue Code) 

The Senate amendment included a provision designed to continue 
the same tax treatment for servicemen and former servicemen of the 
United States under the Survivor Benefit Plan (recently enacted in 
P. L. M — 425) as formerly was available for them under the Retired 
Serviceman's Family Protection Plan in the case of annuities for sur- 
viving spouses or certain child beneficiaries. Under the present tax 
law, a member or former member of the uniformed services of the 
United States who receives a reduced amount of retirecl or retainer 
pay because of his election to contribute to the program for survivor 
annuity benefits is not required to include in his gross income the 
amount of. this reduction in his pay. However, the law governing these 
annuities has recently been changed by the new Survivor Benefi Plan 
to provicle that survivor annuity~benefits apply unless the retirecl serv- 

iceman elects not to participate. The amendmcnt conforms the existing 
tax treatment to tliis change in the election requirements under the new 

Survivor Benefit, Plan. Thiis, where a serviceman (or former service- 

man) does not elect out of the new Survivor Henefit Plan and as a 
result receives reduced retired pay, the amount of the reduction is not 
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taxed to him. Similar conforming amendments a, re also made to other 
provisions of the tax la&vs. 

The conference substitute inclucles this entire provision from the 
Sen;lte amendlne»t. 
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Proceeding, reliance on administrative interpretations, 

19; 230 

Custodial accounts, 108, 133; 402, 403; 459 

Declaratory judgments, 118, 120; 249, 270, 274, 348, 351; 
492, 518 

Deductions 
Employer contributions 

Limitations, 90, 93, 155; 318, 341, 363; 450, 453, 
464 

Termination liability payments, 202 
Excise taxes, 98 
Foreign severance pay, 111; 405 
Individual retirement plans, contributions, 127; 250, 

275, 368& 497, 501 
Self-employed plans, contributions, 121; 249, 276, 354; 

494 

Deficiencies, notification to Secretary of Labor, 90, 147, 
165; 453, 483, 518 

Defined benefit plans 
Accrued benefits, 5, 27, 74; 263, 302; 430, 434, 437 



Defined benefit plans — Continued 
Accumulated employee contributions, 29, 79; 305 
Defined, 7, 97 
Early retirement, 33; 278, 361; 505 
Limitation on benefits, 148, 156; 250, 278, 354, 360; 

494, 504 
Maximum age requirement, 22, 68; 260, 288; 423 
Self-employed plans, 122; 355; 494 
Voluntary employee contributions, 29, 78, 81; 302 

Defined contribution plans 
Accrued benefits, 27, 74; 302, 362; 430, 434, 437 
Defined, 7, 97 

Limitation on contributions, 148, 150; 250, 278, 354, 
362; 505, 508 

Separate accounts, 29, 78, 81; 302, 305; 434 

Definitions, 2, 94, 143, 172; 219; 484 

Department of Labor (Sees Labor Department) 

Disclosure, 8, 16, 18, 19, 109; 220, 227, 228, 229; 403; 
416, 419, 420 

Discrimination, 69, 80, 93, 95, 98, 107, 121; 260, 263, 276, 
289, 290, 292, 293, 306, 354; 425, 426, 437, 494, 545 

Distributions (Sees Benefits; Lump-sum distributions) 

Effective dates 
Church plans, 101; 344; 422 
Collectively bargained plans, 36, 101; 249, 261, 293, 

343; 427, 454 
Disclosure and reporting, 21, 110, 117; 344, 401, 404; 

421, 547 
Existing plans, 101; 294, 343; 427, 454 
Fiduciary rules, 58; 486 
Funding standards, 43, 101; 233; 248, 271, 343; 454 
Individual retirement plans, 140; 503 
Limitations on benefits and contributions, 156; 280, 

366; 508 
Lump-sum distributions, 161; 281, 399 
Participation requirements, 36, 101; 233; 248, 261, 293; 

427 
Plan termination insurance, 203; 541 
Prohibited transaction rules, 58, 147; 486 
Self-employed plan rules, 112, 126; 366, 402; 496 
Vesting requirements, 36, 101; 233; 248, 265, 313; 427 

Employee contributions 
Designation, 97; 440 
Interest accumulated, 30, 79; 306 
Separate accounts, 29, 78, 81; 302, 305 
Withdrawal, 24, 33, 72, 107; 311, 360; 432 

Employer contributions 
Deduction limitation, carryover, 90, 93; 318, 341, 363; 

453, 495, 508 
Plan termination liability payments, 202 
Refunds, 45; 464. 

Enforcement (Sees Internal Revenue Service; Labor De- 
partment ) 

Excess Contributions 
Carryover, 91; 363; 495, 508 
Individual retirement plans, 124; 275, 368; 501 
Section 403(b) plans, 136; 403; 501, 506 
Self-employed plans, 124; 277, 358; 464, 495 

Excise taxes 
Excess contributions, 124, 135; 275, 277, 358, 368, 

403; 495, 501, 507 
Insufficient withdrawals, 136; 250, 275, 368, 380; 502 
Prohibited transactions, 48, 140, 167; 257, 377; 456, 

467, 482, 501, 520 
Underfunding& 89, 93, 95, 166; 270, 316, 333, 339; 

445, 451, 453, 520 
Excluded plans 

Disclosure requirements, 8; 227; 416 
Fiduciary requirements, 43; 457 
Funding, 8, 37; 266, 316, 332; 444, 452 
Participation and coverage, 8, 21; 248, 260, 289, 313, 

333; 421 
Vesting, 8, 21, 81; 260, 289, 313; 428 

Experience gains and losses, 
Amortization, 39, 83; 248, 268, 317, 321, 325; 446, 

448 
Determination, 40, 84, 86; 268, 317, 322; 448 

Federal procurement contract employees, 169; 249, 264, 
313; 443, 522 

Fiduciaries 
Bonding, 57; 230; 485 
Civil liability, 55, 61; 456, 481 
Defined, 5, 44, 144; 484 
Duties, 44, 46; 220, 230; 455 
Effective date, 58; 486 
Excluded persons, 56; 220, 231; 485 
Liability insurance, 55; 481 
Prohibited transactions, 48; 230; 467, 482 
Prosecution, limitation period, 58 
Prudent man rule, 46; 220, 230; 462, 463, 465 

Foreign severance payments, 111; 405 
Forfeiture of vested rights 

Cash-out, 31, 74; 301; 433 
Death before retirement, 24, 71; 300; 432 
Retroactive amendment, 24, 72; 301'; 432 
Suspension of benefits, 24, 71; 301; 432 
Withdrawal of employee contributions, 24, 33, 72, 107; 

311; 432 

Funding 
Accumulated funding deficiency, 38, 83, 89; 318; 445 
Alternative 

Amortization, multiemployer plans, 41, 92; 74, 82; 
448 

Minimum funding standard account, 42, 88; 450 
Change in method, 40, 85; 337; 446 
Collectively bargained plans, 91, 93; 331, 341, 343; 

446, 454 
Effective date, 43, 101; 233; 248, 271, 343; 454 
Excise tax, underfunding, 89, 93, 95, 166; 270, 316, 

333, 339; 445, 451, 453, 520 
Excluded and included plans, 8, 37, 83, 88; 233; 266& 

316, 332; 444) 452 
Funding standard account 

Amortization, 38, 41, 42, 83, 92; 267, 317, 325, 
328; 448, 451 

Charges and credits, 38, 83; 318, 326; 445, 450 
Computation, example, 327 
Full funding limitation, 41, 85; 329; 447, 454 
Timing, of contributions, 41, 86, 92; 326, 360; 

451, 508 
Minimum standards, 38, 83; 223, 233; 248, 266, 316; 

444 
Normal costs, 6, 38, 83; 318; 444 
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Funding — Continued 
PIM amendments, 41, 86; 320, 340; 432, 447 
Valuation of assets, 40, 85; 269, 337; 447, 450 
Variances, multiemployer plans, 41, 86; 248, 268, 325; 

444, 448, 449 
Waiver, 41, 86; 268, 317, 323; 444, 448 

Government plans, 6, 9, 37, 70, 81, 88, 95, 97, 101, 184; 
248, 260, 267, 289, 313, 333, 344, 386, 406; 416, 440, 
444, 452, 528 

II. E. W. (Sees Social Security Administration) 

H. R. 10 plans (See: Self-employed plans) 

Individual retirement plans 
Accounts, requirements, 128, 132; 250, 275, 368, 374; 

497 
Annuities, requirements, 129; 275, 375; 497 
Bonds, requirements, 133; 368, 382; 503 
Deduction of contributions, 127; 250, 275, 368; 497, 

501 
Distributions, 130; 250, 275, 368, 379; 498, 500 
Effective date, 140; 275, 383, 404; 503 
Employer contributions, withholding, 139; 373; 499 
Employer or union established, 130; 250, 275, 368, 376; 

499 

Excess contributions, 131, 135; 275, 368; 501 
Insufficient withdrawals, 136; 250, 275, 368, 380; 502 
Participation qualifications, 127; 250, 275, 368; 497 
Premature distributions, 133, 135; 250, 275, 368, 378; 

496, 500 
Prohibited transactions, 132, 141; 377; 468, 478, 482, 

500, 520 
Reporting requirements, 133, 139; 375, 381, 403; 498 
Retirement income credit, 137; 503 
Tax treatment, 130, 132, 134; 250, 275, 368, 377, 379; 

499, 503 
Tax-free rollovers, 128, 130, 134; 272, 368, 380; 500, 

502 
Transfer in divorce, 131; 503 

Insurance plans, 28, 37, 45, 77, 88; 266, 316, 332; 436, 453 

Integration with social security, 33, 107; 233; 271, 310, 
412; 441 

Internal Revenue Service 
Assistant Commissioner Employee Plans and Exempt 

Organizations, 120; 249, 274, 346; 493 
Audits, 165, 167; 337, 341, 344; 519 
Cooperation with other agencies, 167; 517 
Deficiencies, notice, 90, 165, 167; 453, 483, 518 
Disclosure, 109, 110, 113; 273, 399, 403; 419, 518, 546 
Issuance of regulations, 166; 520 
Notifications to Secretary of Labor, 90, 147, 165; 453, 

483, 518 
Rulings, qualification determinations, 164; 273, 344, 

350; 518 
Investment managers, 8, 45, 48; 463, 465, 470 

Joint and survivor annuities, 31, 104; 248, 271, 308, 361; 
440, 505 

Joint Board for Enrollment of Actuaries, 171; 270, 339; 
523 

Joint Committee on Internal Revenue Taxation, 168; 521 

Joint Pension Task Force, 168; 521, 544 

Labor Department 
Administrative, 63; 236; 490, 491 
Cooperation with other agencies, 63, 167; 236; 491, 

517 
Disclosure, 16, 18, 19; 220, 228; 403; 416, 420 
Enforcement 

Civil, 55, 60; 226, 235, 236; 481, 487, 490, 491 
Criminal, 56, 60, 64; 226, 229, 235, 236; 485, 

487, 491 
Investigative authority, 62; 489 
Prohibited transaction exemptions, 52 
Reliance on Secretary, criminal proceedings, 19; 230 
Reports to Congress, 66; 236; 491 
Research, surveys, and studies, 65, 169; 235; 249, 264, 

313; 443, 491, 522 
Review of IRS determinations, 164; 518 
Staffing, 63; 490 

Lien, employer liability, termination of plan, 201; 537 

Life insurance companies, reserves, pension plans, 98, 139, 
155 

Limitation period 
Prosecution of fiduciaries, 58 
Refund claims, repayment of plan benefits, 203 

Limitations on contributions and benefits (See also: Defined 
benefit plans; Defined contribution plans) 

Combined plans, 152, 153; 250, 279, 363; 506 
Cost of living adjustments, 152; 280, 361, 363; 504 
Effective date, 156; 280, 366; 508 
Existing plans, 154; 366; 508 
Overall, 148; 279, 360, 366; 504, 506, 508 
Records not available, 154; 366; 508 
Section 403(b) annuities, 149, 151, 153, 155; 278; 506 
$10, 000 benefit exception, 150; 278, 361; 505 

Lump-sum distributions 
Aggregation, six-year lookback rule, 157; 393; 510 
Cash-out, 31, 74; 301; 433 
Computation, 513 
Effective date, 161; 281, 399 
Minimum distribution allowance, 157; 389, 393; 513 
Self-employed persons, 156, 159; 250, 280, 388; 509 
Ten-year averaging, 156; 250, 281, 389, 392; 509, 512 
Treatment, general, 156; 250, 280, 388; 509 

Merger of plans, 34, 36, 97, 106, 114; 271, 309, 365; 546 

Money purchase plans 
Accrued benefits, 27, 74; 302; 434. 
Funding, 37, 83; 317, 330, 332; 445, 452 
Insurance exclusion, 184; 528 

Multiemployer plans 
Alternative funding, 41, 92; 317, 325; 448 
Amendments, 41, 86; 320, 340; 432, 447 
Amortization, 38, 41, 42, 83, 92; 317, 325; 448 
Defined, 8, 96; 288; 426 
Funding requirements, general, 35, 38, 83, 94; 248, 

266, 316, 331; 444, 448 
Participation requirements, 22, 35, 67, 94; 258, 286; 

421 
Reporting requirements, 35, 113; 273, 308, 400; 439, 

546 
Suspension of benefits, 24, 71; 301; 432 
Variances 

Funding, 41, 86; 248, 268, 325; 444, 448, 449 
Vesting, 34, 82; 248, 266, 308; 439 
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Multiemployer plans — Continued 
Vesting requirements, general, 24, 35, 70, 94, 106; 248, 

300; 428, 432 

Mutual funds, 109; 403; 457, 459 

Negotiated plans, union and Government, 162; 407; 547 

Nonresident aliens, 70; 291; 425, 452 

Normal retirement age, 75; 232; 260, 262, 303; 423, 434 

Officers of Labor and Treasury, conflict of interest, 63; 236; 
491 

Participants' rights, interference, 64; 226, 236; 491 

Participation 
Age, 22, 67; 231; 258, 260, 286, 288; 423 
Break in service, 23, 68; 259, 287; 424 
Collectively bargained plans, 69, 93; 260, 290, 293; 

425, 427, 545 
Controlled group of corporations, 35, 95; 292; 427 
Effective date, 36, 101; 233; 248, 261, 293; 427 
Excluded-included plans, 8, 21, 70; 227, 231; 248, 260, 

289, 313, 333; 421 
Minimum standards, 22, 35, 67; 231; 247, 258, 286; 

423 
Multiemployer plans, 22, 35, 67, 94; 258, 286; 421 
Pilots, 69; 291; 425 
Nonresident aliens, 70; 291; 425 
Seasonal employees, 22, 68; 259, 287, 293; 424 
Service requirements, 22, 67; 247, 258, 286; 423 

Penalties 
Failure to file 

Actuarial reports, 115, 117; 336 
Annual registration statement, 114; 401 
Annual returns, 115; 403 
Individual retirement plan reports, 136, 375 
Notification of change in status, 115; 401 

Failure to furnish 
Annual report to participants, 60; 487 
Information to participants, 60, 115; 401; 487 

Failure to maintain' and furnish records, 35; 308 
Interference with rights, 64; 226, 236; 491 
Premature distributions, 126, 133, 135; 250, 275, 277, 

359, 368, 378; 496, 500 
Prohibited transactions, 61; 456, 481 

Pension Benefit Guaranty Corporation (See: Plan termina- 
tion insurance) 

Period of limitation (See: Limitation period) 
Plan amendments 

Funding standards, 41, 86; 320, 340; 432, 447 
Retroactive, remedial, 112; 407; 545 

Plan termination insurance 
Allocation of assets, 194; 221, 231; 536 
Benefits guaranteed, 185; 233; 529 
Contingent liability coverage, 188; 531 
Coverage, included-excluded plans, 183; 528 
Date of plan termination, 197; 533 
Definitions, 172 
Effective date, 203; 541 
Employer liability and lien, 198, 201, 202; 235; 536, 

540 
Establishment of 

Insurance funds, 178; 527 

Plan termination insurance — Continued 
Establishment of — Continued 

Pension Benefit Guaranty Corporation, 173; 223, 
233; 249, 273; 524 

Investigation, cooperation, civil actions, 175 
Portability assistance, 183; 525 
Premium; rates, payment, and penalties, 179, 182; 224, 

234; 525 
Recapture of benefit payments, 196, 203; 539 
Reportable events, 193; 447, 534 
Reporting requirements, 183, 197, 201; 535 
Restoration of terminated plans, 197, 201; 539 
Tax exemption, 174; 525 
Termination of plan, general, 177, 189; 225, 231, 234; 

532, 543 
Plan written instrument, 44; 230; 455 
Portability 

Assistance, 183; 525 
Tax-free rollovers, 128, 130, 134, 137; 272, 368, 380; 

500, 502 
Practice before the Service (See: Actuaries) 
Premature distributions, 126, 133, 135; 250, 275, 277, 359, 

368, 378; 496, 500 
Profit-sharing plans 

Accrued benefits, 27, 74; 302; 434 
Benefit and contribution limits, 148; 250, 278, 360; 

504, 508 
Funding exemption, 37, 88; 266, 317, 332; 444, 452 
Insurance exclusion, 184; 528 
Proposed regulations postponed, 161; 250, 385; 516 
Puerto Rican pension plans, 111; 404; 545 

Prohibited transactions 
Civil penalty, 61; 456, 481 
Disqualified persons, 140, 144; 456, 468 
Effective date, 58, 147; 486 
Excise tax, 140, 167; 456, 467, 482, 501, 520 
Exemptions or variances, 49, 52, 140; 470 
Fiduciaries, 48, 144; 467 
Parties-in-interest, 48; 456, 468, 481 
Rules, 48, 58, 140; 257, 377; 456, 467, 482, 501 

Prudent man rule, 46; 220, 230; 462, 463, 465 

Publicity of information (See: Disclosure) 

Puerto Rican pension plans, 111; 404; 545 

Railroad Retirement Act plans (See: Government plans) 

Railway Labor Act, pilots, 69; 291; 425 

Recordkeeping requirements, 19, 34; 230; 307; 439 

Refunds, employer contributions, 45; 464 

Registration of plans, 112, 114; 249, 273, 400; 420, 546 

Regulations 
Issuance, 63, 166; 236 
Postponement, 161; 250, 281, 385; 516 

Reporting requirements 
Actuarial, 10, 20, 21, 114, 116; 270, 336, 344; 418, 

421, 523 
Annual 

Registration statement, 112, 117; 249, 273, 400, 
404; 420, 546 

Report, 9, 16, 20; 228; 416 
Report' to Pension Benefit Guaranty Corporation, 

201; 535 
Return, 114, 118; 403 
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Reporting requirements — Continued 
Financial statements, 10, 20 
Individual retirement plans, 133; 375, 381, 403; 498 
Multiemployer plans, 35, 113; 273, 308, 400; 439, 546 
Notification of change, 9, 16, 113; 400; 420 
Pension Benefit Guarantee Corporation, 183 
Plan description, 9, 16; 227; 420 
Report to trustee, terminating plan, 197 
Summary plan description, 9, 16, 20; 419 
Terminal reports, 9; 419 
Terminated employee, notification of vested interest, 18, 

35, 113; 229; 249, 273, 400; 420, 439, 546 
Voluntary reports, prior law vested interests, 113; 401 
W-2, remuneration other than cash, 112 

Retirement bonds, 133; 368, 382; 503 

Retirement income credit, distributions, individual plans, 
137; 503 

Tax exemption, Pension Benefit Guaranty Corporation, 174; 
525 

Target benefit plans, 22, 68; 317, 330; 445, 505 

Taxes, deduction, pension plan and private foundation excise 
taxes, 98 

Termination of employment, notification of vested interest, 
18, 35, 113; 249, 273, 308, 400; 439, 546 

Trustees (See also: Fiduciaries; Reporting requirements) 
Excluded persons, 56; 220, 231; 485 
Responsibilities, general, 45, 47; 456, 459, 463, 466 

Trusts, plan included and excluded from requirement, 45; 
456 

Union plans 
Certain negotiated plans, 162; 407; 547 
Employee funded, 21, 70; 282, 313; 421, 452 

Salary reduction plans, 161; 250, 281, 385; 516 

Seasonal employees, year of service, 22, 25, 29, 68, 73, 79; 
259, 287, 293, 300; 424, 430 

Secretary of Labor (See: Labor Department) 

Section 403(b) plans, 109, 136, 149, 151, 153, 155; 278, 
403; 459, 501, 506 

Self-employed plans 
Contributions, limitations on deductions, 121; 249, 276, 

354; 494. 
Custodial accounts, 108; 402; 459 
Defined benefit plan limitations, 122; 355; 494 
Effective date, 112, 126; 366, 402; 496 
Excess contributions, 124; 277, 358; 495 
Lump-sum distributions, 156, 159; 250, 280, 388; 509 
Premature distributions, 126; 277, 359; 496 
Timing of contributions, 41, 86, 92; 326, 360; 451, 508 
Trustees, 108; 402; 459 
Voluntary contributions, 125; 358; 495 
Voluntary contributions, withdrawal, 126; 360; 496 

Servicemen, survivor's benefits, 163; 20i7; 547 

Small business corporations (Sect Self-employed plans) 

Social Security Administration 
Information storage, 113, 116; 273, 399; 546 
Notification of employee's vested interest, 116; 249, 273, 

308, 400; 546 

State law, preemption, 66; 226; 544 

Statute of limitations (Sect Limitation period) 
Stock-bonus plan (Sect Profit-sharing plans) 

Studies 
Congressional, 168; 522 
Joint Pension Task Force, 168; 521, 544 
Labor Department, 65, 169; 249, 264, 313; 443, 491, 

522 

Subpoenas, 62; 490 

Successor employer, 22, 23, 35, 67, 94; 425, 431 
Suits, 60; 226, 229; 487, 491 

Suspension of benefits, 24, 71; 301; 432 

Tax Court, declaratory judgments, 118, 120; 249, 270, 274, 
348, 351; 492, 518 

Valuation of assets, 40, 85; 269, 337; 447, 450 

Variances, 34, 82; 248, 266, 308; 439 

Vesting 
Accrued benefits, 5, 27& 74; 263, 302; 430, 434, 437 
Breaks in service, 25, 73; 259, 287, 308; 424, 429, 430 
Changes, plan amended, 26, 75; 232; 304; 437 
Class-year plans, 25, 26, 73, 81; 232; 304; 349 
Collectively bargained plans, 36, 93, 101; 265, 300; 

427, 545 
Comparability of plans, different vesting, 82; 264, 312;. 

443 
Effective date, 36, 101; 233; 248, 265, 313; 427 
Excluded-included service, 25, 73; 263; 429 
Excluded plans, 8, 21, 81; 260, 289, 313; 428 
Existing plans, transitional rules, 101; 265, 294, 297; 

427 
Forfeitures, 24, 33, 70, 71, 107; 232; 300; 432 
Minimum standards 

General, 23, 36, 70; 222; 247, 261, 294, 300; 429, 
545 

Vesting schedules, 23, 71; 232; 247, 262, 296; 429 
Multiemployer plans, 24, 35, 70, 94, 106; 248, 300; 

428, 432 
Past service accrual, 25, 73; 299; 429, 436 
Preparticipation service, 25, 72; 298; 429 
Recordkeeping requirements, 34; 307; 439 
Seasonal employees, 25, 73; 300; 429 
Termination or partial termination of plan, 81; 307; 

438 
Variances, 34, 82; 248, 266, 308; 439 

Voluntary contributions, 29, 78, 81, 125; 302, 305, 358; 
495 

Waivers, funding requirements, 41, 86; 268, 317, 323; 444, 
448 

Withdrawal of employee contributions, 24, 33, 72, 107; 
311, 360; 432 

Withholding, employer contributions, individual retirement 
plans, 139; 373; 499 

Workmen's compensation plans, 8, 185; 416, 529 

Year of service, 22, 25, 29, 68, 73, 79; 259, 286, 288, 
300; 423, 430 

U. S. GOVERNMENT PRINTING OFFICE: 1975 0 — 570 — 155 
553 
















		Superintendent of Documents
	2013-09-13T20:10:55-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




